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PREFACE 


TO   TH8 


SECOND     EDITION. 


NEAR  forty  years  (incc  the  publication  of  the 
former  Edition  having  elapfed  *  when  the  in- 
tention of  publiihing  this  fecond  Edition  was  conceiv- 
ed; it  naturally  occurred  to  the  Bookfeiler  who  now 
fubmits  it  to  the  public,  that  the  numerous  publica- 
tions of  reports  and  other  books  upon  legal  fubjeds 
in  that  interval  might  contain  confiderabie  matter 
bearing  Tome  connexion  with  the  cafes  here  report- 
ed. To  have  the  work,  therefore,  improved  by  re- 
ferences to  fuch  matter,  he  confidcrcd  as  a  duty 
incumbent  upon  him  and  fuitable  to  that  attention 

which 

•  The  firft  Edition  it  dat:d  A.  D.  1754. 


X  PREFACE. 

\irhich  it  is  his  wifh  to  manifeft  towards  the  public 
and  efpecially  towards  the  Profeffion  of  the  Law.-— 
The  execution  of  this  taik  he  wis  pleafed  to  confide  to 
me,  and  it  is  now  fubmitted  to  the  candid  judgment 
of  a  learned  profef&on,  whofe  approbation,  even  in 
a  work  of  this  kind,  which  tuan  refled  but  little  cre- 
dit on  the  performer,  I  confefs  myfelf  anxious  to 
obtain.  The  merit  of  fuch  a  work  can  only  be  di- 
ligent refearch — tbatj  I  hope,  \fill  be  found  to 
ha  ve  been  ufed  in  preparing  this  edition.  Whatever 
may  be  its  reception^  I  feel  this  fatisfa£tion  at  my 
having  undertaken  it,  that  it  has  led  me  to  an  at- 
tentive perufal  of  thefe  cafes,  which  I  cannot  but 
confider  as  deferving,  in  general,  the  chara£l6r  o^ 
accurate,  judicious,  and  fatisfadory  reports  :  many 
of  the  cafes  afe  alfo  reported  in  Strangers  reports,  in 
cafes  Temp.  Ld.  Hardu/icke  and  etfewhere ;  but  the 
fuperiority  of  Mr.  Andrew^  Report,  th  althbH:  every 
inftance,  is  extremely  confpicuous  ;  arid  I  thitlk  it 
much  to  be  lamented  that  his  Reports  are  confined 
to  fo  fmall  a  fpace  of  time.  To  no  other  circum- 
ftance  but  this  and  the  grczt /canity  of  copies  of  the 

firft 


PrIsFace.  si 

firft  Edition  can  I  afcribe  it,  that  diey  appear  to  be 
fi)  feldom  reforted  to.  I  have  often  found  a  fliort 
imperfed  memorandum  of  a  cafe  by  Sir  John  Strange^ 
referred  to,  tho'  a  full  and  fatisfadory  report  of  the 
fiune  cafe  be  extent  in  thefe  Reports. — In  diis  Edi- 
tion marginal  fummaries  of  the  principal  matter  in 
each  cafe  are  added,  and  every  fuitable  reference 
diat  my  previous  profeilional  ftudy,  or  my  refearch 
on  the  prefent  occafion,  fupplied,  is  annexed.  In  the 
former  edition  fome  cafes  were  inferted  as  bottom 
notes :  thefe  in  the  prelent  edition  are  diftinguiihed 
from  other  notes  and  additions,  by  the  letter  (A) 
fubjoined  to  each  original  note  as  it  ftood  in  the  for- 
mer. The  references  I  have  made  ufe  of  are  fuch 
as  are  commonly  ufed,  and  I  hope  will  require  no 
explanation. — ^It  feems  proper  however  to  itiention 
that  I  refer  to  the  Quarto  Edition  of  Barnes* z  notes, 
or  the  Iri(h  8,vo.  Edit,  the  firfl:  Edition  of  Douglafs^i 
Reports  and  to  the  London  Edition,  A.  D.  1770  of 
the  cafes  in  the  time  of  Ld.  Hardwicke.  Thefe  laft- 
mentioned  cafes  are  fometimcs  erroneoufly  referred 
to  as  being  Lord  Annaly\^    I  have  had  fome  curia- 

fity 


idl  PREFACE- 

fity  in  inquiring  into  the  manner  in  which  thcfe 
cafes  (T.  Ld.  Hardwicke)  have  been  introduced  to 
the  public.   By  whom  they  were  taken  or  compiled, 
I  have  not  been  able  to  difcoven  ,  I  can  trace  them 
no  farther  back  than  to  the  hands  of  the  late  Wm. 
Hanvardj  £fq.  Barrifter  at  Law,  to  whom  they  were 
given  by  fome  perfon  whofe  name  I  have  not  learned. 
About  the  year  1768,   Mr.  Harward  gave  them  to 
Mx^.  Elizabeth  Lynch  bookfeller  in  jDc/^/zn,  andLx)rd 
Annaly  (to  whom  Mr.  Harward  had  given  a  copy  of 
the  cafes)  gave  her  an  index  which  he  had  formed 
for  his   own  ufe.     From  thefe  materials  (not  pre- 
pared for  the  prefs)  was  publifhed  the  Dublin  edition 
which  bears  date  A.  D.  1769.     Before  this  edition 
made  its  appearance  Mrs.  Lynch  fent  the  copy  to 
London  and  fold  it  to  a  bookfeller  there,  who  had  it 
revifed  and  prepared  for  the  prefs,  with  the  addition 
of  many  references.*    As  thofe  cafes  are  erroneoufly 
afcribed  fome    times  to  Mr*   Harward  and  fome- 

times 

*  Id  this  ftage  of  thdr  progrefs  the  reports  mentioned,  acquired  amongft 
other  additions  that  very  abfurd  pofition  contained  in  a  note  to  the  cafe  of 
l^mUf  V.  PalmtTa  page  75,  viz.  "  That  underwriting  or  indoriing  a  biii  thus» 
"  I  will  not  accept  this  bill,"  is  held  by  the  cuflom  of  merchants  a  good  ac. 
ceptance**  This  note  is  not  in  the  DuUta  Edition,  confoquently  it  was  not  is 
the  original  roanofcript. 
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dmes  to  Lord  Afmaly^  and  in  the  title  of  tlie  London 
edition  are  faid  to  have  been  publiihed  under  the  in- 
fpedion  of  a  noble  Lord  and  an  eminent  Lawyer  ; 
(meaning,  Iprefame,  Ld.  Jntiafyzad  Mr.  Harward, 
who  were  no  otherwife  concerned  in  the  publication 
dian  as  I  have  mentioned).  I  thought  it  not  impro- 
per to  mention  thefe  particulars  relating  to  thofe  re« 
ports. — In  this  Edition  I  have  added,  in  an  Appen- 
dix, two  cafes  decided  in  C.  B.  Wejbmnjler^  in  the 
time  of  Geo.  2.  of  which  I  happened  to  have  manu- 
fcript  reports.  As  no  report  of  either  of  them  has 
(as  I  believe)  hitherto  appeared  in  print,  I  have  pre- 
fumed  to  infert  them,  and  to  hope  that  they  will  be 
acceptable. 

G.  W.  VERNON. 
Dublin  J  May  %yi^  1791. 
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MamtanAiMf  That  WWiam  Lee^  efquire,  one  of  the  juftices  of  the 
King's  Bench,  was  made,  in  the  laft  Tacation,  chief  jdHce  of 
the  (aid  comt,  in  the  place  of  lord  Hardnakhe^  (who  was  then 
coofiitated  lord  chancellor)  and  he  was,  about  the  fame  tiinc» 
bighted.  And  Sir  WWkam  ChafpUy  knight,  his  Majefty's  pri- 
mierieiieant  at  law,  was  made,  in  this  term,  one  of  the  joftices 
of  the  King's  Bench,  in  the  room  of  lord  chief  juitice  Zff;and  20 
Jdfi  in  the  fame  term,  Mr.  jnftice  Chapfie  took  his  place  in  court. 

The  odier  juftices  of  the  court  were  Sir  Frandt  Page^  and  Sir  Ed-^ 
mmdProifHf  knighu. 


The  King  ^g^in{i  Wbijkin. 

MANDAMUS  was  granted  for  the  admiflion  oi^^^^^ 
one  Emery  to  the  freedom  of  the  town  of  Cam-  to  fhTfreel 
bridge:  And  the  writ  fat  out,  that  within  the  faid <*°^ ®^^^« 
town  there  is  a  cuftom,  that  every  perfon  being  (under  a  ' 

cuftom  chat 
my  perfon  who  hath  ferved  an  apprenti<fclhip  in  any  trade  with  any  freeman  within  the 
laid  town,  fach  freeman  living  during  the  time  of  the  appremice/hip  in  the  faid  town,  and 
foch  apprentice  liviog  with  his  mafter  during  his  apprenttcefliip,  hath  a  right  to  his  free- 
dom), ftatct  that  E.  hath  ferved  an  apprenticelhip  with  M.  B.  the  faid  M,  B.  ttingafref 
u«  ifthtjaid  tawHf  and  bavitig  lived  witbin  the  faid  town  during  fucb  affrentiee/Mp,  The  re- 
tarn  iUtcs  that  there  are  five  certain  court  days  Icept  yearly,  upon  which  all  perfons  in- 
titled  unto  and  deliriog  admiflion  have  been  admitted ;  and  that  on  certain  days  a  court  was 
Md,  whereof  notice  had  been  given  to  £.  and  that  he  might  then  have  been  admitted, 
bat  be  did  not  appear.  Held,  iS.  that  by  thtf  writ  it  is  fufficiently  averred  that  the  mafler 
^m,  and  contioued  a  freeman  during  the  apprenticeOii^.  zdly,  were  the  writ  defeaive  in 
tbat  refpcd,  it  is  cured  by  the  return,  which  admits  £*s  qualification.  3dlyy  the  return  ia 
ifl  for  it  does  not  Aate  that  a  perfon  cannot  be  admitted  but  on  tbofe  five  court  dajr*. 

B  twenty* 


TRINITY  TERM,  lo,  u  GEO.  11.  1737. 

twenty-one  years  old,  who  hath  ferved  an  appren- 
ticcfhip  for  fcven  years  in  any  trade  with  any  free- 
man within  the  faid  town,  fuch  freeman  living  dur- 
ing the  time  of  the  apprenticefhip  *in  the  faid  town, 
and  fuch  apprentice  living  with  his  mafter  dur- 
ing his  apprenticeOiip,  hath  a  right  to  be  admit- 
ted a  freeman  thereof ;  and  it  further  fet  out,  that 
Emery  is  twenty-one  years  old,  and  hath  ferved 
an  apprenticcihip  in  the  trade  of  a  gardener  for  feven 
years  with  Matthew  Blakney  deceafed,  the  faid  Af.  B. 
being  a  freeman  of  the  faid  town,  and  hiving  lived 
during  fuch  apprenticeihip  within  the  laid  town  ;  and 
therefore  he  the  faid  Emery  hath  a  right  to  be  ad- 
mitted a  freeman,  tsfc.  To  this  it  was  in  eflfefl:  re- 
turned,  that  there  are  five  court  days  kept  yearly  at 
fuch  particular  times  in  the  Gtuldhall  of  the  faid  town 
for  the  admiffion  of  freemen  and  other  purpofes,apon 
which  days  all  perfons  intitled  unto  and  defiring  ad- 
miffion have  been  admitted  ;  and  that  26  ylprilj  &fr. 
a  court  was  held,  whereof  notice  had  been  before 
given^  to  Emery ^  and  that  he  might  then  have  been 
admitted,  but  he  did  not  appear,  and  therefore  could 
not  be  admitted,  but  his  name  was  then  entred  as  a 
freeman,  and  his  oath  refpitcd,  tsfc. 

And  it  was  objeftcd  by  folicitor  general  Strang  to 
the  return,  that  it  is  ill  *,  becaufe  it  does  not  menti- 
on, that  the  five  court  days  are  the  only  times  when 
perfons  may  be  admitted*  And  if  it  had  been  fo  ex- 
prefTed,  it  is  very  doubtful  if  it  would  have  been 
good ;  as  a  Perfon  intitled  to  his  freedom  hath  a  right 
to  demand  it  whenever  he  pleafcs. 

It  was  anfwered  by  Mr.  Denifon^  that  the  return  is 
fufficicntly  certain :  For  returns  to  Mandamuses  being 
now  traverfable,  there  is  no  need  of  fuch  precife  cer- 
tainty in  them  as  formerly.  But  fuppofmg  the  re- 
turn to  be  ill,  he  obje£ted,  that  the  writ  is  fo  too  ; 
becaufe  it  is  not  therein  pofitivcly  averred  that  B.  the 
mafter  of  Emery ^  was  a  freeman,  and  continued  fo 

during 
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during  the  apprenticeflup,  which  is  Ofeceflary  by  the 
cnflDiB ;  for  the  words  are,  ^^  That  Emery  fcnred  his 
^  aifrenticefliip  with  Af .  R.  being  a  freeman  of  the 
^^  Dud  town,  and  the  faid  M.  B.  having  lived  during 
'^  die  apprenticeflup  in  the  lame  town  :**  And  in  the 
cafe  *  of  a  forcible  entry,  the  words  *'  being  the  P  •  3 
*^  freehold/'  dxe  not  fufficient.  It  was  therefore 
prayedy  that  the  Mandamus  be  qualhed. 

The  whole  court  were  clearly  of  opinion,  (i)  That 
bj  (he  writ  it  fufficiently  appears  that  the  mailer  was, 
aod  continued  a  freeman  during  the  apprenticcfbip. 
Bat  fu]^fiiig  that  the  writ  is  in  this  point  defedive, 
it  is  cuved  by  the  return ;  as  this  admits  the  party's 
qnalificatioD.  (2)  That  the  return  is  ill;  becaufe  a 
periba  qualified  hath  a  right  to  be  admitted  whenever 
he  demaada  it,  unlefs  he  be  tied  up  to  particular 
diys :  And  here  it  is  not  faid,  that  a  perfon  cani^ot 
be  admitted  hut  on  the  five  court  days  only.  A  pe- 
remptory Mandamus  was  therefore  granted. 

Nate;  A  Mandamus  was  granted  to  the  fame  de- 
fendant to  admit  one  Cook  a  freeman  of  Cambridge^  to 
which  a  return  was  made  ;  and  both  the  writ  and  re- 
turn were  penned  in  the  fame  manner  as  the  above : 
And  a  peremptory  Mandamus  was  afterwards  in  this 
term  awarded,  for  the  lame  reafon,  which  the  court 
now  went  upon. 

S.C.zStra. 
1077.  Bur. 

The  King  againft  the  inhabitants  /Butlcy.         Caf.V!''^' 

Hardw. 

391.  Scfs. 
Caf.  40»* 


MOTION  by  Mr.  Lloyd  to  quafli  an  order  of  ^  rctii^ 
two  juftices  for  the  removal  of  one  Chandler ^^^d^ 
from  Benhal  to  Butley^  and  an  order  of  feflions  ^^n- ^.r«»^^^«^» 
firming  the  fame:    And  the  queftion  was,  whether ^'J'JIJI, of 
the  pauDcr,  who  went  by  certificate  from  Benhal  to  10/.  a  year. 

r      r      ^  J  The  tenants 

having  gtren  /ecurity  for  the  rent,  is  no  objeAion. 

B  a  Butley, 
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Butleyj  had  gained  a  fettlcment  there  by  renting  a 
cottage  of  5/.  per  annuniy  and  alfo  a  wind-mill  of  14/. 
per  annum^  for  the  payment  of  which  laft  rent  he 
had  given  fureties. 

And  it  was  admitted  by  folicitor  general  Strange^ 
who  was  counfel  for  Butleyj  that  the  renting  of  a 
wind-mill,  as  well  as  a  water-mill,  is  fufficient  to  gaia 
P  •  4  a  fettlement.  ♦  Salk.  536.  But  he  argued,  that  the 
giving  fecurity  in  the  prefent  cafe  for  the  rent  is  an 
impediment  to  the  fettlement  at  Butle^  i  becaufe  this 
fhews^  that  the  pauper  had  no  credit  tnere :  Whereas 
the  ground  of  a  perfon's  gaining  a  fettlement  by  tak- 
ing a  leafe  of  fuch  a  value  is,  that  this  is  an  evidence 
of  his  ability  or  credit.  And  it  was  urged  by  others 
on  the  fame  fide,  that  the  word  [tenement]  in  the 
ilatute  of  9,  10  W.  3.  r.  !!•  is  to  be  underftood  on- 
ly of  lands,  or  of  fuch  houfes  as  are  habitable,  and 
require  ftock  or  furniture  ;  whereby  it  may  appear 
that  the  tenant  is  not  without  fome  fubftance.  And 
there  is  a  difference  between  a  water-mill  and  a  wind- 
mill ;  for  the  firft  hath  always  an  houfe  accompany- 
ing it,  but  the  other  not :  And  in  this  cafe  it  feems 
probable,  by  the  pauper's  renting  a  cottage,  that 
there  was  no  houfe  belonging  to  the  mill. 

It  was  anfwered  by  Lloyd^  that  the  fame  degree  of 
credit  is  requifite  for  the  getting  fureties,  as  for  the 
payment  of  rent :  And  that  the  word  [tenement] 
means  land,  or  any  thing  built  thereupon.  And  he 
cited  The  King  and  the  inhabitants  of  Guildford  (a)j 

(a)  stra.    HH.  8  Geo.  I.  wherc  it  was  held,  that  the  renting  of 

50a. Say.    a  mill,  generally,  gains  a  fettlement. 

^'*'  The  court  f/^.  Fagej  Probyn  and  Chappie^  juft.) 

were  of  opinion,  that  a  good  fettlement  was  gained 
at  Butley  ;  the  only  material  thing  in  thefe  cafes  be- 
ing the  value  of  the  thing  rented  |,  and  it  does  not 

f  See  Rex  v.  Filknf^ley,  i  Term  Rep.  B.  R.  458.— Bar.  S.  C.  140.    That 

renting  a  wnd-miU  gained  a  fettlement  was  exprefily  decided  long  before  tbia 
eafe.  V.  InbaBitantt  c/Nno  Elm.  Fort.  309.  Caf.  Set.  ft  Remov.  4.  But 
Slu.  Whether  this  be  not  the  fame  cafe  with  that  in  a  Salk.  536.  but  diffe- 
rentiV  reported. 

fignify 
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figniiy  of  what  nature  the  mill  is.    The  orders  were 
therefore  quafhed.  ; 

S.C.Caf.T. 
Hardw. 

The  King  againft  tie  inhabitants  ef  Widworthy.     IVc.^^^. 

401. 

AN  order  was  made  by  twojuftices,  for  the  re- one,  who 
moval  of  jfobn  Board  and  his  two  fons  from  upon  hit  f*- 
Widwortby  to  Farringdon ;  which,  upon  appeal,  was  I^SuttT* 
let  aiide  :  And  the  cafe,  as  it  appeared  by  ^he  feflions  poAeflM 
order,  was  this:  Weifof 

'  hif  cottage 

Kdd  Cor  the  refidne  of  a  term,  and  continoed  in  it  for  5  or  6  years  until  the  'eafe  expired, 
witboac  taking  out  adminiftration,  did  not  thereby  gain  a  fettlement  ^.  Whether  he 
voold  hare  gained  a  fettlement,  had  he  taken  ont  adminiftratioo.  The  warrant  of  re* 
Bioral  by  the  jofticcs,  and  thdr  adjudication  being  in  one  order,  their  namet  and  feali 
being  in  the  margin,  the  one  againft  the  adjudication,  the  other  againft  the  warrant; 
thit  U  a  fnfficient  putting  of  their  names  and  feals  to  the  adjudication, 

•The  pauper  being  fettled  in  Farringdon  by  fer-  p«^ 
Tice,  removed  to  Widwortby^  and  lived  there  with  his 
lather  in  a  cottage-houfe  of  30/.  per  ann.  working  as 
a  day-labourer.  The  father  died  ioteilate,  pofTcfTed 
of  the  faid  cottage  for  the  refuiue  of  a  term,  determi- 
nable on  lives,  at  the  rent  of  ■  and  leaving  the 
pauperand  another  fon.  The  pauper's  brother  took 
his  diftributive  fhare  of  his  father's  eftate  in  goods, 
and  the  pauper  himfelf,  after  the  father's  death,  con- 
tinued in  the  cottage  for  five  or  (ix  years,  until  the 
Icafe  was  determined :  After  which,  and  lince  the 
making  the  original  order,  he  took  out  ad  minift ra- 
tion to  his  father. 

And  it  was  moved  by  Mr.  Gundry^  to  quafh  the 
order  of  feilions}  and  he  objected,  (i)  That  rent 
being  referved  upon  the  leafe  of  the  cottage,  this  may 
be,  for  ought  appears,  to  the  full  value  thereof.  (3)  If 
the  feffions  order  is  good  as  to  the  pauper's  father,  it 
is  not  fo  with  refpeft  to  his  children,  who  are  ad- 
judged by  the  original  order  to  be  fettled  at  F.  for  it  is 

no 
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no  reafon  for  fetring  afide  fhat  ^d^r  as  to  them, 
that  the  father  is  fettled  elfewhere.  Bot  the  princi- 
pal objection  was,  (3)  That  at  the  time  of  the  origi- 
nal order,  and  during  the  continuance  of  the  leafe, 
the  pauper  had  no  legal  title  to  the  cottage ;  for  that 
being  before  his  taking  out  adminillration,  he  was 
then  plainly  removable.  5  Co.  28.  a.  And  even 
adminiftration  doth  not  alone  give  a  title-:  And  be- 
fore the  flatute  of  31  £.  3.  r.  II.  an  adminiftrator 
could  not  recover. 

To  this  laft  objeftion  it  was  anfwered  by  Mr, 
Cruwysj  that  during  the  leafe  the  pauper  was  wrc- 
movable,  bccaufe  he  had  immediately  on  his  fcther's 
death  an  intereft  in  a  moiety  of  the  cottage  vefted  in 
him  by  the  ftatute  of  diftributions ;  and  afterwards, 
by  the  agreement  with  his  brother,  in  the  whole ; 
and  confequently  his  abode  there  gained  a  fettlement. 

(tf)>yftiriV-And  he  cited  the  inhabitants   oi  Wiley  zndi  (a) 

608.  8*'    Mich.  II  Geo.  i.  where  a  poor  mah  iiaving  buika 

Mod.  487.  houfe  upon  wafte-ground  belonging  to  •the  lord  of  a 

lai!  pi.  ^  *  manor.  It  was  agreed  between  the  lord  and  cottager, 

IIS*         that  he  fhould  have  a  leafe  for  years  of  the  cottage, 

pii  ^   and  the  money  deligned  for  the  purchafe  was  d^ofit- 

ed  in  a  third  perfon's  hands  ;    but  before  any  leafe 

was  made,  the  cottager  died,  and  his  daughter  en- 

tred  into  and  occupied  the  cottage  for  fcveral  years : 

And  the  court  held,  that  though  there  was  never  any 

adlual  leafe,  but  a  contra6:  only,  yet  this  houfe:gain- 

*  ed  a  fettlement  for  the  daughter.     But  the  ground 

of  this  determination  was,  (as  was  faid  by  GundryJ 

that  there  was  a  defcent,  and  alfo  fo  long  a  pofTeiTion, 

that  the  lord  could   not  recover  the  houfe  but  by  a 

writ  of  right. 

The  court  ('/c.  Page^  Probyn  diHd  Chappie^  juftices) 
were  clear  of  opinion,  that  the  pauper  hfid  gained  no 

fettlement 
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fettlement  at  W.  at  the  time  of  making  the  orig"'»iy'j^'V^ 
order^  becaufe  he  then  was  plainly  removable,  as  he  D^ugr6o9! 
bad  not  taken  out  the  adminiftration.  And  Pa^^caid.  no 
]u(t  faid,  that  if  he  had  been  then  adminiftrator,  it  c^'cli^. 
woald  not  have  been  fufEcient  ;  becaofe  he  would  >37-  ^«v* 
not,  in  fuch  <:afe,  have  had  the  cottage  in  his  own  ^^436.'* 
right,  but  only  as  a  truftee.  But  as  to  this  point,  it^-^.c^^. 
Prcbyn  juft,  inclined  to  the  contrary.  sfc^^' 

It  was  hereupon  objeded  by  Mr.  Cruwys  to  the 
original  order,  that  the  juftices  hands  and  feals  are 
not  put  to  the  adjudication,  nor  is  it  fo  exprefled  to 
be  m  the  order. 

But  the  warrant  and  adjudication  being  in  one 
order,  and  the  names  and  feals  being  put  in  the  mar- 
gin, the  one  againfl  the  adjudication,  and  the  other 
againft  the  warrant,  the  court  held  this  to  be  well 
enough;  and  therefore  quafhed  the  feffions  order 
only. 


S   C  C#f 

*  Surby  and  bis  wife  againft  York.  t.  Hardw. 

391. 

MOTION  was  made  laft  term,  for  a  prohibition  ^^^j^'^.^''" 
to  a  fuit  in  the  fpiritual  court  for  calling  a  ter  fouJlice 
woman  w^^r^,  upon  a  fuggeftion,  that  alt  adionsuponaiibei 
for  words  fpoken  in  London  are  triable  there,  and^oma^^* 
that  whores  in  London  are  there  puniibable  by  carting  whore,  in 
and  whipping ;  and  alfo  that  this  cuftom  was  pleaded  ^'^^l', 
bdow,  and  denied :    AnA,  it  appeared  by  the  recital  iug  upon  * 
of  the  libel  in  the  fuggeftion,  that   the  words  were|^*J"^^*^'*' 
fpoken  in  the  pari(h  of  St.  Bridget j  otherwife  Brides  amja^t  ^ 
in  London^  or  in  the  parts  near  adjacent.    A  rule  to  **»»'  ih« 
ihew  caufe  was  thereupon  granted  ;  and  it  was  now  ^ken"^*^* 
argued  contra  by  ferjeant  Hawkins  and  Mr.  Mallory ;  ^^^'  '^• 
(i)  That  two  matters  arc  here  fuggefted,  viz.  the^  •*'^* 

cuftom 
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cuftom  and  denial  of  the  plea ;  one  of  which  is  tem- 
porary, and  the  other  abfolute ;  and  therefore  they 
ought  not  to  be  joined.  6  Mod.  308.  {2)  The 
truth  of  the  fuggeftion  ought  to  be  verified  by  affida- 
vit. Salk.  549,  551.  Skin.  30.  (3)  It  ought  to  have 
been  alledged  in  the  fuggeftion  itfelf,  that  the  words 
were  fpoken  in  London  \  whereas  this  is  not  mention- 
ed any  where  but  in  the  recital  of  the  libeh     i  VenU 

1  o.  2  Lutw.  1 043.  [But  per  cur* :  This  is  the  con- 
ftant  form ;  and  if  it  appears  on  the  libel,  it  is  fuffi- 
cicnt.J  (4)  The  party  is  too  late  in  the  prefent  ap- 
plication ;  becaufe,  though  the  motion  was  made  be- 
fore fentence,  yet  the  rule  to  (hew  caufe  was  not* 
ferved  till  after  fentence  ;  fo  that  the  jurifdiftion  of 
the  fpiritual  court  is  affirmed.  And  the  difference 
is,  that  where  the  fpiritual  court  hath  no  cognifance, 
a  prohibition  may  be  prayed  after  fentence ;  but 
otherwife  it  is  where  it  appears  on  the  face  of  the 
libel  that   they  have  cognifance.      Cro.  Jac.  429. 

2  Mod.  271.     Carth.  213.     Comb.  448.     Argyle  and 
{a)po(i\os,liuntj  {ja)  Trin.  9  Geo.  i.     A  prohibition  was  there 

prayed  after  fentence,  and  held  too  late.  And  the 
fame  point  was  determined  in  Brook  and  Minsfield 
(b)  in  the  fame  term.  (5)  It  doth  not  appear  by 
'  the  recital  of  the  libel  in  the  fuggeftion,  that  the 
words  were  fpoken  in  L.  they  being  mentioned  to 
be  •  fpoken  "  in  the  parifli  of  Su  Bridget  in  London 
**  or  in  parts  near  adjacent  :*'  So  that  poffibiy  they 
might  be  fpoken  out  of  London. 

Upon  this  laft  objedion  the  rule  was  enlarged,  in 
order  to  give  the  party  time  to  move  for  an  amend- 
ment of  the  fuggeftion.  And  this  being  afterwards 
prayed  and  granted,  and  the  fuggeftion  amended, 
the  cafe  was  ftirred  again  another  day  in  this  term. 
And  then  an  affidavit  was  produced  on  the  other 
fide,  that  neither  the  plaintiff  below,  nor  his  pro&or, 
could  be  found  before  fentence  to  be  ferved  with 
the  rule. 

But 


Stra. 

187. 

Fort. 

347. 

ih)  Slu. 

Cmj^i 

r.mng. 
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347. 
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Bat  the  court  faid  that  this  i;90uld  not  help  the 
cafe,  for  the  fpirituad  judge  might  have  been  ferved 
mth  the  rule ;  and  therefore  this  is  to  be  confidered 
as  a  motion  after  fentence.     And  the  whole  court 
(fc.  Page^  Probyn  and  Chappie  yoSdcci)  were  of  opi- 
luon,  that  if  it  had  appeared  on  the  libel,  or  the  pro- 
ceedings below,  that  the  words  were  fpoken  in  L. 
the  prohibition  ought  to  fland,  becaufe  then  it  would    ^    ''* 
appear  that  the  matter  is  out  of  the  jurifdidion  of  the 
{[nritual  judge  ;  as  this  court  muft  take  notice  of  the 
cuftoms  of  London  (r).    But  this  not  appearing  on,  j  i^^^ 
the  proceedings  below,  they  faid  it  was  neceflary  to  hive  been 
verify  the  faS  by  affidavit ;    which  they  refufed  now  "Z^*^?*- Y* 
to  permit  the  party  to  do  ^  and  therefore  difcbarged  HawkUi 
the  rule|.  ^^"5-  363- 

\  %et  ArgiU  s,  Bmn.  fopia.  cit.  Ock  v.  Wlnifitld^  Stra.  555.  Uhuii  r. 
7^/«.  poft.  X99.  Driwr  V.  Driver^  poft.  305.  Tbeyer  ▼.  E^wiek.  4  Bur. 
1031.  Bii£gim  V.  BtaMOt.  4  Bkt.  1035.  Head.  v.  H^tnter,  Bunb.  311,  FtiiL  v. 
BmcbhifCowp,  4a*.C«r«r  v.^jiriM,Cowp.  330.  Dgwfin  v.  H^UUMfa^j^ft,  11. 


S.  C.%  Sira. 

The  King  againft  the  inhabitants  j/*  Bedell.         x/Harii; 

379.  Boll. 
N.P.  112. 

N  order  of  baftardy  was  made  by  two  jufticcs  ^'^^ 

reciting,  thzt  ^svhtrt^s  Elizabeth  Sharple/s^  thc^J?iockare 

wife  of  Richard  Sbarplefsy  anno  1733.  was  delivered  b«ftarda  if 
of  a  child  in  BedelU  and  that  on  the  examination  of  h/^  „"*,*, 
the  faid  Elizabeth^  and  on  other  proof,  it  appear-  ccft  to  hit 
cd,  that  her  faid  hufband  for  fevcn  years  and  nint^^J^^^ 

competent 
to  prove  that  \  but  the  order  of  the  joftices  reciting  that  it  fo  appeared  on  the  examina- 
tion of  her  and'm  9tbtr  fr*tf^  tbit  is  fufficient.    The  court  will  prefunic  that  the  other 
evidence  was  legal. 

months 
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P  *^  9  months  before  that  time  had  not  cohabited  *witb,  qI^ 
had  any  accefs  to  her ;  and  that  the  faid  EHzahetb 
did  not  know  'whether  he  W2ls  alive  or  dead ;  and 
therefore  it  is  adjudged  that  the  faid  child  is  abaftard, 
and  that  Chrijiopher  Moor  is  the  father.  And  upon 
appeal anorder  of  feflions  was  made,  which,  after  recit- 
ing the  original  order  fet  out,  that  it  appeared  farther  on 
the  evidence  of  the  faid  Elizabeth^  that  1728.  ihe  was 
married  to  Richard  Sbarplefs  in  a  barn  by  perfons 
unknown ;  and  alfo  that  it  appeared  by  the  certifi- 
cate of  the  commiflary  general^  and  the  evidence  of 
E.  C.  that  one  Richard  Sharpleji  was  muttered  in 
the  guards  anno  1733.  and  continued  there  from  that 
time  until but  the  faid  E.  C  could  not  tell  whe- 
ther the  faid  Richard  Sharplefs  was  the  huiband  of 
the  faid  Elizabeth.  And  it  not  appearing  that  her 
hufband  was  dead,  therefore  the  feffions  quaflied  the 
firft  order. 

Motion  by  folicitor  general  Strange  to  quafli  the 
order  of  feffions,  and  confirm  the  original  order. 
And  it  was  argued  by  him  and  Mr.  Deni/on^  that  if 
the  hufband  in  this  cafe  be  a6tually  living,  it  is  not 
material ;  for  as  he  had  no  acce&  to  his  wife  for 
feven  years  and  nine  months,  the  children  born  in 
that  time  are  to  be  confidered  as  baflards  :  And  they 

{tf)2.stra,  cited  the  following  cafes.     Fendrell  ztid  Pendrell,  (a) 

as 9;^  3^  p.  i//7.  5  Geo.  2.  This  was  an  iflue  of  legitimacy  di- 
reftcd  out  of  chancery,  and  tried  before  lord  chief 
juftice  Raymond ;  and  it  being  proved  that  the  huf- 
band had  no  accefs  to  the  wife,  though  he  was  always 
in  England^  it  was  held,  that  the  child  was  a  baftar d : 
And  the  court  of  chancery  acquteficed  in  the  deter- 

(b)  s.stra.  inination.     Lomax  and  Holmden^  (b)  Mich.  6  Geo.  2. 

^^^  Upon  an  iffue  of  legitimacy  it  was  agreed  by  the  court, 
that  if  a  hufband  is  impotent,  though  he  continue 
in  the  houfe  with  his  wife,  the  iflue  may  be  badar- 
'dizcd.     The  inhabitants  of  St.  Andrew  and  St.  BridCj 

5il^'";f8.  (^)  ^'''*  3  G^^.   I.  agreed,  upon  debate,  that  if  a 
cas.  117/  Hufband 

pi.  113. 
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Hulband  hath  no  accefs  to  the  wife,  her  iffue  are 
baftards. 

k  was  admitted  by  Mr,  Marjh  and  Mr.  Bamardi* 
fiw  on  the  other  fide,  that  the  law  is  now  fettled,  as 
has  been  mentioned ;  that  the  ifitic  of  a  married  wo- 
man may  be  *baftardized,  though  the  hufband  be  P*  10 
within  the  four  feas ;    contrary  to  the  old  rule,  Co. 
Liu    244.  a.  but  then  fthcy  urged)    the  evidence 
ought  to  be  very  plain  /  as  particularly,  that  the  wife 
only  can  be  a  witnefs  of  the  aft  of  incontinency. 
But  in  the  prefent  cafe  her  evidence  only,  that  the 
hufband  had  no  accefs,  (which  is  the  fole  proof  the 
firft  order  is  founded  on)  is  infufEcient :    And  for 
diis  defe€k  in  that  order  the  fei&ons   might  quafli  it. 
That  this  evidence  is  not  fufficicnt,  was  held  in  a(^cai.T. 
cafe  in  lord  liolf%  time,  and  in  the  late  cafe  of  Ti&tf  H*rdw.79, 
Kwi  and  Reading  {d)  \.  ^       \tl%^T,\. 

The  court  (fc.  Page^  Probyn  and  Chappie^  juftices)  infnu  0,  ^ 
were  clearly  of  opinion,  (i)  That  though  the  evi« 
deoce  of  the  wife  alone  in  Uiis  cafe  is  not  fuiEcient, 
yet  the  original  order  is  good :  it  appearing  to  be 
made  not  only  on  her  tedimony,  *'  but  on  other 
**  proof :"  And  this,  it  mud  be  intended,  was  legal 
evidence.  (2)  That  the  feffions  order  is  ill ;  becaufe 
the  only  thing  they  have  proceeded  upon,  is  the  life 
of  the  hufband  :  And  this  is  not  material,  as  there 
was  no  accefs  by  the  hufband  to  the  wife ;  which 
this  order  admits.  And  Page  juft.  cited  The  inbabi-' 
tants  ofSu  Margaret  Wejlminjler  and  of  St.  Saviour 
Soutbwark ;  where  after  folemn  debate  it  was  held, 
that  a  married  woman  may  have  a  baftard  if  her 

\  TbeKiwgznd  Resting,  Mkb.  %  Geo.  a.  Motion  to  quafti  an  Order  of  b»f. 
tirdy  made  on  the  evidence  of  the  mother  of  the  child,  who  was  a  married 
wonun  :  And  the  court  were  of  opinion,  that  ihoujh  her  evidence  of  the 
aiminal  converiacion  is  good  for  the  fake  of  neceflity,  )et  there  ought  to  be 
other  proof  of  the  want  of  accefs  by  the  hufband  to  the  wife.  (A]  See  Rmx  (A 
?,  lUa.  Say,  61.  1  Wils    340.     Gotdtigbt  v.  Moji,  Cowp.  591. 

hufband 
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hufband  hath  no  accefs  to  her,  though  he  be  in  Eng- 
land. Befides,  the  evidence  of  the  marriage  and  of 
the  life  of  the  man,  as  fet  out  in  the  feflions  order,  is 
imperfed  and  infufficient. 

Upon  this,  it  was  prayed  by  Mr.  Marjh^  that  he 
might  be  at  liberty  to  except  to  the  original  order. 
But  this  was  refufed,  becaufe  the  perfon  charged  was 
not  in  court.  And  though  it  was  earneftly  defired, 
that  the  rule  to  fhew  caufe  be  enlarged,  in  order  to 
bring  up  the  party,  and  except  to  the  firfl:  order  ; 
to  which  Probyn  juft.  inclined ;  but  Page  juft.  ftrong- 
ly  oppofing  it,  the  juftices  order  was  now  confirmed, 
and  the  other  quafhed. 


S.C.  Cas. 

381."  ^'      ^Daw/on  and  others  againfl  Wllkinfon  and  others. 
P*ii 

^ltn^6^2 1V>T  O  T^ I  <^  N  for  a  prohibition,  to  a  fuit  in  the 
fcr  fentence  JlVJL  fpiritual  court,  by  the  late  churchwardens  a- 
fo  compel  gainft  their  fucceflbrs,  the  prefent  churchwardens. 
Church-*"*  for  an  allowance  of  their  accounts  ;  in  which  an  ac- 
wardent  to  couut  was  dccrccd,  and  alfo  that  the  prefent  church- 
™^im.'***  wardens  ihall  make  a  rate  for  reim^urfing  the  others, 
burfe  the    what  was  duc  to  them  on  their  account. 
iS'rdcnT'''   ,  It  was  argued  by  Mr.  Makepeace  againft  the  pro- 
No  affidavit hibition,  ii)  That  as  the  fpiritual  court  has  ajurif- 
required.    dif^Jon  as   to  the  principal,  this  extends   to   every 
thing  that  is  incidental  thereto,  which  the  making  a 
rate  here  is.     Teh.  172,  173.     And  churchwardens 
laying  out  money  by  the  dire&ion  of  the  parifh  are 
without  remedy,  unlefs  it  be  in  the  ecclefiadical  court. 
(2)  This  being  after  fentence, .  the  fad  ought  to  be 
verified  by  affidavit. 

To 
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To  this  it  was  anfwered  by  Mr.  Fdmer^  (i)  That 
the^iritoal  court  hath  plainly  no  power  to  order  a 
rate  to  be  made  by  the  prefent  churchwardens  for  re- 
imburfing  the  former  }  which  cannot  be  done  with- 
OQt  the  parifh,  for  they  can  only  order  an  account* 
2  Rdl.  Rep.  73.  And  fo  it  was  determined  in  Wain-^ 
wrigbt  and  BagJhaWj  Eaji.  7  Geo.  a.  f  and  many 
other  cafes.  Here  alfo  fome  of  the  items  of  the  ac- 
count are  difallowed  ;  which  the  court  below  cannot 
do.  (2)  As  it  appears  on  the  face  of  the  fentence, 
that  there  is  a  want  of  jurifdiAion,  there  is  no  need 
of  an  affidavit. 

•And  the  court  (fc.  Page^  Probyn  and  Chappie^  P  •  j  2 
jofticcs)  were  clearly  of  the  fame  opinion  upon  both 
the  points ;  and  they  cited  Tau/ny*%  (ji)  cafe  as  to  the(«^sSaJk. 
firft.  And  therefore  a  prohibition  was  granted.  ^^ '.  *i-d.^ 

Mod.  97. 
SceXflTT.  XPrnZ/v.  ^  Dong.  iii.     Rut  v.  Ckunhvsrdau  cf  Rttbtrbithtl  Med   339. 
Ittfhaa  T.  ftww,  %  Bur.  1 1 5%. 


Bean  againft  Elton.  s.c.astn. 


ACTION  on  the  cafe  was  brought  againft  the  ^^  ^i;'* 
defendant  for  money  due  for  lodgings,  and  &c!o?dcred 
alfo  for  money  lent ;  and  the  plaintiff  obtaining  an  «<>  *»«  »n»*^«. 
interlocutory  judgment,  he  executed  a  writ  of  inqui-oJ/hg  ^r! 
ry,  and  entered  up  final  judgment,  and  fued  out  a  incr. 
capias  ad  fatisfacienduniy  upon  which  the  defendant 

i  Wmiwriwbi snd  othtrt  againft  Bagfesw  Md  9tben,  {a)EaJi,'j  Gto,  i.Motion  [sj  »  S'r*« 
to  prohibit  ataic  in  thefpiritual  court  againft  churchwardcna  for  an  account,  074.  2  Bar- 
to  which  they  pleaded  an  account  pafled  before  ttie  minilterand  **  majority  nard,  B  R 
o(  the  tnbabitantf  and  parilbioneri  according  to  law  :**  And  it  was  held,  that  ^n, 
the  pica  muft  betaken  to  ntean  parifliioners  inhabiting  in  the  p^rift),  and  is 
not  CO  be  underflood  disjunaively :  and  confequently  as  an  account  has  been 
^UpaCTcd,  the  prohibition  ought  to  go :  which  was  ordered  accordingI}.(A). 

was 
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was  taken  up,  and  afterwards  be  died  in  execution* 
The  interlocutory  judgment  was  docqueted  ;  but  tbe 
final  judgment  and   taxation  of  cofts  being  loft,  it 
was  now  moved  by  folicitor  general  Strange^  to  en- 
(a)  stra.    ter  up  a  final  judgment :    And  he  cited  thefe  cafes  : 
141.  Fort,  j^^.^^  ^^^  Bolton  (a).    A  writ  of  error   was  brought 
in  parliament  of  a  judgment  in  prohibition  ;  and  the 
record  was  pickM  out  of  the  attorney's  pocket,  as  he 
was   going  to  the  houfe    of  lords  to  examine  it  ; 
and  leave  was  given  to  make  out  another  record 
{h)Neidbam{tom  thc  paper.—— And  Grano^  (b)  Triru  ^Geo.  i. 
y.  Grano.or  yjjg  f^      thing  was  thcrc  douc,  in  an  a£Hon  on  the 
ed,  stra.     cafc.     Evans  and  Thomas,  (r )  Eq^.  2  Geo.  2.  There 
'♦^•^'^•'^•the  roll  was  docqueted;  and  the  record  afterwards 
loft ;  and  a  new  one  was  permitted  to  be  filed.     And 
(0  ft  stn.      Page  juft.  remembered  a  cafe  in  the  Exchequer, 
^^^'        when  he  was  one  of  the  barons,  where  upon  a  mo- 
tion, either  for  anew  trial,  or  in  arreft  of  judgment, 
as  the  attorney  was  bringing  up  the  pojiea^  it  was 
pick'd  out  of  his  pocket ;    and  leave  was  given  to 
have  recourfe  to  the  clerk's  minutes. 
P  *  13      *  Chappie  yi^.  The  plaintiff  may  have  a  writ  of  in- 
quiry nunc  pro  tunc  \  but  he  muft  have  a  new  judg- 
ment. 

A  rule  was  therefore  granted  to  (hew  caufe,  why 
there  fhould  not  be  a  writ  of  inquiry  :  And  this  rule 
was  afterwards  made  abfolute,  without  any  caufe 
ihewn  contra. 

In  Rex  V.  Atihfitt,  T.  25.  Geo.  3.  after  convidlion  for  perjury  and  a  writ 
of  error  to  the  Lords,  whereon  error  was  afligned  in  the  want  of  a  F^euirt  and 
DiJIringax  \  the  f^enire  was  not  to' be  found.  Whereupon  on  the  motion  of. 
Arden,  attorney  general,  a  rule  was  made  for  making  out  a  new  one.  He 
cited  Stom  v.  Overtoa  Barnes  14,  and  1  Ld.  Ray,  695.  MSS.  See  a  Kcly  106. 

French 
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French  as  wellj  &c.  againfl:  Whitfield. 


ACTION  on  the  ftatutc  of  lo,  11  FT.  3.  c.  » 7- P^'j!^;V°" 
for  keeping  a  houfe  in  Covent-garden  wlierc  the  J^pTaaicn 
game  of  pharo  is  permitted  to  be  played ;  to  which  J"*''^^  ^^ 
the  general  iflue  was  pleaded.     And  the  caufe  having  ed  If^ the 
been   carried  down  by  provifo,  but  poftponed,  for""^«^>**! 
trial,    on  account  of  its  length,  it  was  now  moved  byd^nb^ 
ferjeant  Burnet,  for  leave  to  amend  the  declaration,  p'o^'^®*"'' 
by  inferting  Convent-garden  inftcad  of  Covent-garden,  kave  gWeV 
and  ftriking  out  the  letter  [s^  at  the  end  of  the  word  to  «hc  dc 
[PauTs^j  and  by  making  other  alterations   of  the  J^.^^"/* 
fame  kind.     And  he  cited  The  King  and  Ellam,  (tf),  »m. 
Trin.  7,  8  Geo.  2.  where,  in  a  quo  warranto,  leave  («) »  stn. 
was  given  to  amend  the  plea,  after  iffue  joined  upon  ^^.^H^rdw 
part  thereof,  and  a  demurrer  to  other  part.  42.  s  Bar^ 

On  the  other  fide  it  was  argued  by  foHcitor  gene-  "".'*'  oit* 
ral  Strange  and  others,  that  this  caufe  having  been  no'  n. 
carried  down  by  provifo,  it  is  materially  different 
from  all  other  cafes  where  amendments  have  been  al- 
lowed, as  that  circumftance  (hews  a  great  laches  in 
the  plaintiiF,  But  fuppofmg  that  the  liberty  of  a- 
mending  be  here  allowed,  it  was  infifted,  that  the 
defendant  ought  to  l^e  fuffered  to  plead  de  novo. 

To  this  it  was   objcftcd,   that    the  amendments 
prayed  make  only  a  minute  variation,  and  do  not 
alter  the  nature  of  the  defence.     Stylets  Prac.  Reg. 
29.     And  where  a  •declaration  is  amended,  the  li- °  *  ^4 
berty  of  pleading  de  novo  is  not  always  granted.  Salk. 
50.   King  and  Cbarlefworth,    (bj   Trin.   3  Geo.  2.  s-,,*,^^:'.^*. 
Information  for  forging  a  warrant  of  attorney  ;  and  ^^^^  b.  R. 
on  the  day  of  trial,  leave  was  given  to  amend  the^**' 
information  in  fetting  out  the  date  of  the  warrant* 

The 
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The  whole  court  (Lee  C.  J.  abfente)  were  of  opi- 
nion, (i)  That  it  does  not  materially  differ  this  cafe 
from  others ;  that  here  the  caufe  was  carried  down 
by  provifo,  and  therefore  the  amendment  ought  to 
be  allowed.  (2)  That  the  defendant  ought  to  be  at 
liberty  to  plead  de  novo  :  For  perhaps  the  reafon  of 
his  pleading  as  he  has  done  was,  that  the  declaration 
is  fo  ill,  that  the  plaintiff  could  not  poflibly  recover 
thereon ;  which  is  the  prefent  cafe,  as  the  pariQi  is 
miftaken :  And  poffibly  the  amendments  prayed  may 
make  the  declaration  ill,  and  the  defendant  may 
chufe  to  demur.  The  general  pradice  alfo  is  for  a 
defendant,  in  thefe  cafes,  to  plead  de  novo  \  and  the 
rule  always  is  for  amending,  without  mentioning 
any  thing  about  pleading  de  novo  ;  which  is  under* 
ftood.  And  Mr.  Munday^  clerk  of  the  rules,  £add 
that  the  form  of  the  rule  was  always  fo. 

The  plaintiff  therefore  had  leave  to  amend  his  de- 
claration on  payment  of  cofts,  with  a  liberty  for  the 
defendant  to  plead  de  novo. 


The  King  againft  Cann. 


^X'  1V>T  0™N  ^y  M''-  ^^J^'^''^  f^r  a  9^  warranto 
holding  a  JlVJL  againft  the  defendant,  for  holding  a  court- 
reftJfcdr'  ket  in  a  manor  belonging  to  him  :  And  this  motion 
jRrx  v."  was  made  at  the  inftance  of  one  H/7/,  who  was  lord 
Irickft  46  °^  *^  hundred  where  the  manor  is,  and  holds  a 
cmra. '     court  there. 

On  the  other  fide  it  was  argued   by  the  ferjcants 

Draper  and  Parker^  and  others,  that  the  defendant 

?•  15  derives  a  clear  *title  to  the  court-leet,  under  letters 

patent  of  £.  6.    And  though  there  has  been  a  non- 

ufer 


TRINITY  TERM,  »o,  ii  GEO.  11.  1737. 

nTer,  yet  the  franchife  is  not  diflblved,  there  bav- 

uig  been  no  judgment  of  feizure*    Befides,  here  is 

only  a  private  nght  in  queftion  ;   and  for  this  rea*  . 

fon  zouo  warranto  has  been  always  refufed  in  the  ^^09'.  sw. 

cafe  0/  warrens.  ^37.  *•  <^- 

And  for  this  laft  reafon  the  court  (Lee  C  J.  ^-H^dll 
fefitej  refufed  to  grant  the  information  ;  and  they  161. 
iaid,  the  matter  may  very  properly  be  tried  in  a  civil 
adion :  As  for  inftance,  in  an  adion  brought  by  the 
lord  of  the  hundred  againft  any  perfon  attending  the 
manor^courty  for  not  attending  the  hundred-court ; 
and  in  other  adions. 


Robin/an  againfl:  Nicholls.  s.c.»Sira. 

1077. 

ACTI  ON  on  a  judgment  obtained  againft  dc- in  debt  on 
fendant  for  9/.  debt;  and  the  debt,  with  thc)^^^^!^^^ 
addition  of  cofis,  amounting  to  more  than  i  oL  the  which  with 
defendant  was  arretted.     And  it  was  moved  by  fer-  clj^dc!?*i".' 
jcant  Burnett^  that  he  may  be  difcharged  out  of  cuf-  the  dcfen- 
tody  on  filing  common  bail ;  and  he  cited  Clever  and  ^"rge/on 
Jfnrdan^  {a)  HiL  8  Geo.  2.     Where  debt  was  brought  common 
on  a  judgment,  in  order  to  prevent  the  defendant's  ||^*h\y*put 
taking   advantage  of  the  lords  ad,  which  he  might  in  rpeciai 
have  done  upon  an  execution  ;  and  the  original  debt,  ****** 
with  the  cofts,  (but  not  without)  amounting  to  more  r^jcittdin 
than  lo/.  the  defendant  was  arretted,   and   put  in^^wi 
bail  ;    and  afterwards  was  furrendered  in  difcharge  stra.  1039. 
of  his  bail :  And  after  that  he  was  ordered  to  be  dU-^l^^^ 
charged  out  of  cuttody,  on  filing  common  bail*       244- 

It  was  admitted  by  folicitor  general  Strange  on  the 

other  fide,  that  where  the  original  debt  doth  not  a- 

moant  to  lo/.  but  that,  with  the  cotts,  amounts  to 

e  rnore^ 
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more,  the  defendant  is  not  obliged  to  put  in  fpedal 

«  P  16  bail ;    and  fo  it  was  *  determined  in  Damage  and 

Watkim^  Eaji.  7  Geo.   2.|  and  another  cafe  fince. 

But  he  argued,  that  here  bail  being  put  in  above, 

and  the  defendant  having  voluntarily  furrendered 

himfelf,  [and  fo  it  was  fworn]  it  is  now  too  late  for 

Uftrre  V.   him  to  pray  a  difcharge.    And  he  likened  it  to  the 

a  str{?745.  ^^^  °^  ^^  exccutor,    who  in  a  writ  of  error  put  in 

2  Ld.  Ray.  bail,  which  he  was  not  obliged  to  do ;  and  afterwards 

'^^''       it  was  moved  to  difcharge  the  bail,  but  denied. 

Per  cur*  (LeeC.  J.  a^ente):  It  is  mod  probable  that 
the  bail  below  put  themfelves  in  as  bail  above,  and 
afterwards  furrendered  the  defendant.  But  fuppofmg 
that  it  was  all  the  defendant's  own  a&,  it  makes  no 
difference,  the  whole  being  compulfory,  as  it  arofe 
from  the  wrongful  proceeding  at  firft.  He  ought 
therefore  to  be  difcharged  ;  and  this  is  the  conftant 
pra&ice  where  the  debt,  for  which  the  judgment  was 
obtained,  is  under  10/.  And  a  rule  was  granted 
accordingly*. 


\  Damage  and  H^addnu  In  debt  on  a  judgment,  upon  which  a  writ  of 
error  was  brought,  it  was  moved  to  ftay  the  proceedings  pending  the  writ  of 
error,  and  that  common  bail  be  accepted  •,  the  original  debt  being  only  3/. 
though,  with  the  cofts,  it  amounted  co  14/.  and  a  rule  was  granted  accord- 
ingly. (A)  S.C,  aStra.  975,  by  nuMoiGammage  v.  fFatJUtr. 

♦  SeeCowp.  laS.  Pahurv.  Needbam,  3  Bur.  1389.— Cr^v.  ilWf,  1  Wils. 
lao.  Beicher  ▼,  Gihht  4  Bar.  %i  ly.-^l^igBtmgale  v.  Nigbiinga/e  %  Blacft.  IS74. 
Bujb,  V.  £ata,  5  Bur.  2660. 


Tomfon 
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Torn/on  againft  Browne. 


O  T I O  N  to  fet  afidc  proceedings,  in  an  ac-  j^^^t? 

tion  for  goods  fold  and  delivered,  becaufe  the  t«r  judg. 
plaintiff's  name  is  omitted  in  the  writ.  To  this  it"^^^*^. 
was  objefted  by  Mr.  Marjhj  that  it  is  now  too  late  writ  of  in- 
to make  this  application,  the  defendant  being  inj"jj7dff^ 
coun,  by  the  plaintiff's  having  entered  an  appearance  name  being 
for  him,  and  by  having  given  him  notice  of  a  de-^JJ^'^^jl^ 
daration  being  left  ii^  the  office  :  And  here  atfo  judg-  the 


M 


mcnt  hath  been  (igned,  and  notice  of  a  writ  of  in-  S*r4*2S* 
quiry  given.     And  he  cited  Evans  and  Defevre^  in  on, 
thelaftterm.f 

•But^  cur^  {Lee  C.  J.  abfente)  :  As  the  plaintiff 
is  not  named,  this  is  no  procefs  at  all ;  and  therefore  *  P  ^7 
the  defendant  may  apply  at  any  time  to  fet  afide  the 
proceedings  :  But  otherwife  it  is  where  the  fervice  of 
the  writ  is  irregular  only  j  for  there  the  party  mud 
come  as  foon  after  notice  thereof  as  poilible. 

A  rule  was  therefore  granted  for  fetting  afide  the 
proceedings. 


t  £«w»f  and  Defevre,  Motion  by  Mr.  Famgbmt  to  fet  afide  proeeediiut, 
txcaufe  in  the  copy  of  the  writ  the  defendant  was  named  DsnUl  infteadof 
^amudi  and  he  was  alfo  named  Damei  in  the  notice  of  the  declaration  belnj 
^  ajainft  him  ;  But  the  motion  being  made  after  notice  given  for  czecniin^ 
the  writ  of  inquiry,  the  court  refufed  to  grant  it  ;  and  they  frid»  the  defon^* 
<^t  (honld  iiave  pleaded  the  mifnomer  in  abatement.  (A)  (A) 


C  2  Wareing 
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Wareing  againft  Potter. 


The  Court  Ti  X  OTION  by  Mr.  Deniforiy  to  ftop  proceedings 
ftiy"Ji.    iVX  ^^  *^  aaion  of  trefpafs  brought  by  a  tenant 
ceedin^in  againft  his  landlord  for  a  diftrefs,  until  the  plaintiff, 
th*'wni^^^°  is  a  neccflitous  perfon  and  abfconds,  hath  paid 
rAyftbe     the  cofts  for  not  going  on  to  trial  according  to  no- 
^^^\n^  ticc  :  And  he  urged,  that  formerly  the  court  would 
to^'ai  ac!  not  grant  fuch  rule  in  ejedtment,  where  on  a  non- 
cording  to  fuit  ^q  quc  aftiou,  another  is  afterwards  commenced 
thepuintiffin  a  different  court  from  that  in  which  the  firft  is 
be  a  pan.    brought,  (i  Sid.  279.)  but  this  hath  been  fince  got 
^'         over,  in  order  to  reftrain  perfons  from  vexing  others 
with  new  a&ions.    Salk.  255.     The  fame  reafon 
holds  good  here,  as  the  rule  for  cofts  cannot  be  en- 
forced againft  the  plaintiff'  by  an  attachment,  on  ac- 
count of  his  indigency  :    And  this  is  alfo  an  a&ion 
brought  merely  for  vexation* 

But  per  cur*  {Lee  C.  J.  abfente)  :    Such  a  rule  is 

never  granted  in  any  cafe  but  that  of  eje£tment, 

where  it  is  always  done :    And  if  the  plaintiff  had 

^^  *  ^   *  been  a  pauper,  all  that  the  court  could  have  done, 

is  to  difpauper,  him.    Motion  therefore  denied.f 


^  f  The  Coart  have  lince  ilaid  proceedingt,  tUl  the  cofts  of  a  former  ac- 
tion  were  paid,  in  other  caict  befldec  Ejedment.  See  Wtfw  v.  ffithert, 
%  Term  Rep,  B.  R.  5x1.  Mmlton^  Qui  tarn.  v.  Bingham,  ibid.  n.  Baldwim  v. 
Sicbards,  ibid,  o.  See  MMsrt  v,  Haify  and  others,  3.  Wils.  149.  %  Blackft. 
7*«. 


Tbe 
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•The  King  againft  Piercy.  •  P  18 

MOTION  hjW:..Gundry^  toquafh  a  convicH- a conYiai. 
on  for  driving  a  waggon  with  fix  horfes,  con-^  *^»^«* 
trary  to  the  ftatute  of  5  Geo.  i.  c.  12.  becaufe  it  ap-  ^i^Ja 
pears  that  the  convidion  is  founded  only  on  the  evi-  ^^,  p^<» 
dence  of  the  perfon  who  feized  the  horfe,  which  is  !h^  b^^t 
infofficienty  a»  he  is  to  take  the  benefit  thereof.  And•^>^<l»•fll- 
the  words  of  the  ad  are  till  the  perfon  feizing  "  fliall 
make  proof  upon  oath  of  the  offence,  bfc.*'     And 
be  cited  Tbe  King  and  Moore,  (a)  Micb.  9  Geo.  2.  WCm. 
Where  an  information  was  prayed  againft  a  juftice  of  HrX, 
peace,  for  refu(\ng  a  precept  upon  this  ftatute :  And  176. 
the  court  was  of  opinion  that  he  afted  rightly,  be- 
caufe the  perfon  who  feized  was  the  fame  who  in- 
formed. 

A  rule  to  fliew  caufe  was  now  granted :  And  after- 
wards this  term  it  was  made  abfolute,  without  any 
oppofition.  And  Page  juft.  faid,  that  this  was  a 
clear  objeflion ;  and  it  hath  been  often  determined, 
that  the  evidence  only  of  the  perfon  feizing  is  infuffi- 
cicnt.^ 

t  S.  p.  J2c«  V.  TtUy.  Stra.  316.  fLtx  t.  Co/Zon,  cited  Ca>.  T.  Hardw.  176. 
^  V.  MUmj.  poft.  S40.  Hz*  V.  5i«i#,  %  \A,  Ray.  1545.  Contra  Jtmngi  v. 
^nhfi  3  Mod.  114. 


Adam  againft  Broughion.  ^ 

Stra.  1078* 

AN  adion  of  trover  was  brought  by  the  prefent  '"*?!*' 
plaintiff  againft  one  Mafnty  wherein  he  obtain- dam  ^ 
ed  judgment  by  default,   and  sdFterwards  had  final  c>»iTed  on 

^  common 

bail  ;  the 
pbimiff  baving  recovered  in  another  adion  of  trover  for  tbft  fame  goodi  againft 
^  pcrfoD ;  for  thai  judsment  altered  the  property  of  the  goods. 

judgment ; 


The  Court 
will  not 
ftay  pro- 
ceedings in 
trefpafi,  tiU 
the  plaintii 
ipays  the 
cofts  of  no 
proceedin{ 
to  trial  ac- 
cording tc 
notice;  th* 
the  plaint' 
be  a  pan* 
per. 


Styles 
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judgment ;  whereupon  a  writ  of  error  was  brought. 
And  another  adion  of  trover  was  now  brought  by 
the  fame  plaintiff,  and  for  the  fame  goods  for  which 
the  firft  adion  was  brought,  againft  Braugbton.  It  was 
thereupon  moved  by  foiicitor  general  Strange^  on  an 
affidavit  that  the  goods  converted  amounted  to  more 
than  10/.  that  the  defendant  may  be  held  to  fpecial 
^  p  bail.  And  he  compared  this  to  the  cafe  of  an  indor- 
^  fee  of  a  bill  of  exchange,  who  may  bring  •an  adion 
both  againfl:  the  drawer  and  indorfer,  and  hold  them 
both  to  bail :  And  he  cited  the  cafes  oiWyndbam  and 
Wstra.  Wither^  2Lnd  Wyndbam  znd  Trull,  (a)  Eaji.  SGeo.  1. 
5«5-  Where  upon  a  motion  to  ftay  proceedings  it  was 
held,  that  an  indprfee  of  a  bill  of  exchange  may  bring 
an  adtion  thereon,  both  againft  the  indorfer  and 
drawer  ;  and  the  court  is  only  to  fee  that  the  plain- 
tiff hath  but  one  fatisfadion.  So  here  the  plaintiff 
may  fue  both  Ma/on  and  the  prefcnt  defendant,  and 
is  intitled  to  the  fame  procefs  againft  the  laft,  as  if 
the  adion  ha,d  been  brought  againft  him  only.  And 
he  urged,  in  anfwer  to  an  objeftion  made  by  Page 
juft.  that  by  a  judgment  obtained  by  the  plaintiff  m 
trover,  the  goods  are  become  the  defendant's  ;  that  a 
fpecial  property  only  is  thereby  vefted  in  him  :  And 
in  the  prefent  cafe,  it  is  evidence  only  of  a  property 
as  between  the  plaintiff  and  Ma/on,  but  not  as  be- 
tween the  prefent  parties. 
^  ^^  But  per  cur  {Lee  C.  J.  abfenie)  :    The  property  of 

74.  Yell.'  the  goods  is  intirely  altered  by  the  judgment  obtain- 
^6  *s°  c'  ^^  againft  Mafon,  and  the  damages  recovered  in  the 
.^  *■  *  *  firft  aftion  are  the  price  thereof;  fo  that  he  hath  now 
the  fame  property  therein  as  the  original  plaintiff  had  ; 
and  this  againft  all  the  world.  And  therefore  the 
motion  was  denied.  Mr.  Clive  jun.  for  the  defen- 
dant urged,  that  the  plaintiff  is  not  intitled  to  fpecial 
bail,  becaufc  then  he' would  have  bail  upon  bail. 

Hugbes 
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S.  CCai. 

Hughes  againft  Burge/s.  TaSw. 

394- 

IN  account,  the  defendant  pleaded  quod  plene  com-  in  account, 
pttdffei ;  upon  whkh  iffue  was  joined,  and  a  ver-  "{^J^of** 
dift  fou^d,  chat  he  had  not  accounted  ;  and  the  yixypum  cmfu. 
aUb  find  damages  :  Whereupon  th«  plaintiflF  entered  '^^\[^* 
up  finat  judgment,  and  fued  out  zjieri  facias  for  the^»°aVer- 
damages^     And  it  was  now  moTed  by  foticitor  gene- J^^J'*^^. 
rAStfofige  to  fet  afide  this  execution,  and  to  havcentTA^up' 
the  money  levied  rcftored  :    •  And  it  was  urged  by  ^"*'  J"'^^- 
hhn  and  Mr.  Denifon^  that  the  plaintiff  was  not  inti-  ^^  out  a 
tied  to  a  judgment  for  damages,  but  only  to  a  judg-/' /"^*-  '^ 
iifent  quod  computet ;    which  is  in  the  nature  of  an  {pdlT^a- 
a#ard  only,  and  upon  which  it  has  been  often  deter-  "<>"  ie«  •• 
milled,  that  a  writ  of  error  doth  not  lie.    The  con-  fifn^foMhc 
fequence  hereof  is,  that  the  execution  is  taken  out  in  pbintiff 
the  middle  of  the  fuit  j  which  cannot  be  done.     That  ]J^"t  °JS* » 
this  jadgment  is  ill,  appears  by  Cro.  £l.  82.  judgrment 

On  the  othet  fide  it  W2^s  argued  by  Mr.  Tayhr^^jf '"^^"^ 
that  this  is  to  be  confidered  as  a  final  judgment,  by  •  p  20 
reafon  of  the  defendant's  falfe  plea ;  and  therefore  it 
is  good  for  the  damages.  Cro.  EL  82.  S.  C.  3  Leon. 
192,  230.  S.C.  I  Lutw.  47*  Befides,  if  this  judgment 
is  erroneous,  a  writ  of  error  ought  to  be  brought ; 
but  a  motion  is  improper. 

The  whole  court  {Lee  C.  J.  abfettte)  were  clearly 
of  opinion,  (i)  That  this  judgment  is  wrong,  it  be- 
ing final ;  whereas  the  plaintiff  was  imitled  to  a  judg- 
ment quod  computet^  which  is  interlocutory  only.  (2) 
That  the  execution  ought  not  to  be  fet  afide  whilft 
the  judgment  remains.  (O  That  the  judgment  be- 
ing irregular,  it  may  be  let  afide  on  motion.  And 
therefore  a  rule  was  granted  for  fetting  afide  as  well 
the  judgment  as  tTie  execution* 

The 
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«•  c.  s  The  King  againft  the  bijhop  of  Salifbury* 


AflM)i/«««f  "m  ^OTION  by  folicitor  general  Strange^  for  a 
ftaii?nto"i  IVl  mandamus  to  Dr.  Sherlock,  bifhop  of  Salijbury, 
prebend,     commanding  him  to  inftall  Mr.  John  Clark  into  a  pre- 
bend belonging  to  the  cathedral  church  of  Sali/bwyi 
the  faid  Clark  having  been  prcfented  thereto  by  the 
crown,  and  the  bifhop  having  refufed  to  admit  him : 
And  the  folicitor  general  cited  the  cafes  of  The  King 
p    and  the  dean  and  chapter  of  Armagh,  and  The  King  and 
wms!  348.  the  dean  and  chapter  of  Dublin,  {a)  where  fuch  nunh 
^^B*  ^p^c  ^^^^*^  "were  granted  ;    and  alfo  The  *King  and  the 
]s^!^iMod.  bijhop  of  Norwich,  Trin. /^Geo.  i.  (^)  Where  a  manda^ 
^7*  mus  was  granted  to  inftall  Dr.  Sherlock  himfeif  into  a 

*  P  2 1  prebend  belonging  to  the  church  of  Norwich.  And  the 
^^)stni.    court  (Lee  C.  J.  abfente)  now  granted  a  rule  to  ihew 
159.  Fort,  caufe,  &c.  which  Mr.  Ma/ierman,  one  of  the  clerks  oi 
poft.  185.  the  crown^ofEce,  faid  was  always  the  pradice  on  thefe 
particular  mandamuses,  f 

f  It  appears  from  Strangit  report,  that  the  writ  was  ordered,  but  never 
iiTued,  the  parties  agreeing  to  refer  the  difpute. 


Smith  againft  Reynolds.  , 


fd"!o*wi  TV/i"  O'r^ON  in  arreft  of  judgment,  in  an  aSion 

•  jodgmelu  *  Jl  ▼  A  of  affault  and  battery,  becaufe  the  declaration 

inifdTpafs    begins  with  the  words  [quod  cum\  and  fo  goes  on 

foraffault,    ,     ©  r         v   i         •  u      '1  -.  ^ 

the  deciara.  by  way  01  rccital,  without  any  averment. 

rioo  begiu- 

uing  with 

i^uodckm.     B,P,  j^nyM  y.  Short,  Stn.  e^t.    In  a  Stra.   1151.  1162.  the  objedion  was 

avoided  by  A^^<>S  ^  ^ >S^^  ^^  >  ^^  '^^  amending  the  decfamicion  by  it. 

And 
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And  the  whole  court  (^Lee  C  J.  abfeme)  feemed 
inclined  to  grant  an  abfolute  rule,  unlcls  caufe,  &c. 
bat  at  the  inftance  of  Sir  Thomas  Abney^  they  grant- 
ed a  rule  to  ihew  caufe,  &fr.  And  by  Probyn  juft. 
ffdiis  was  a  caufe  in  the  Common  Pleas,  the  declara- 
tion would  be  well  enough,  becaufe  the  proceedings 
diere  being  by  original,  it  would  be  a  recital  of  tluit 
which  is  right :  But  otherwife  it  is  in  this  court.*^ 

•  Dmglafi  9nd  Hslt^  Trim.  19  Gm.  a.  in  K.  B.  Error  of  a  iudgment  in  af- '  ^^^^  99* 
frah  and  hatcery  in  C  B.  and  it  was  Mpied  for  eiror,  that  tbe  declaration  it  ■>•">**• 
hf  way  of  recittl :  And  upon  argnment  by  Mr.  Strsctf  for  the  pUintiff  in  er-  45^ 
ror,  and  by  fajcant  Drtfer  for  the  defendant^  the  conrt  held,  that  as  this  was  ^^*  ^  ^* 
hi  C.  B.  the  declaration  is  made  good  by  the  recital  of  the  writ}  bat  that  in  ,    'T"  ^* 
tre^paft  in  this  coart»  fach  a  declaration  would  be  ill :  And  Ltt  C.  J.  cited  ''^^f 
fcreiil  eaka  to  this  laft  point.  fA)  »•««•  *49* 

See  GttJnibe  ▼.  fi^/sa,  poft  its.  wSTaot. 

on  a  fpecial 
demurrer* 
(A) 


Michaelmas 


I 

P  22  ^Michaelmas     Term, 

II  Geo.  11.  i737« 
Sir  WiUiam  Lee^  Chief  Jufticc. 

Sir  Francis  Page,       ^ 

Sir  Edmund  Probyn,  >  Juftices. 

Sir  William  Chappie^  j 


Hudfon  agaiDft  Smith. 


The  Court  TiT  OTION  by  Mr.  Marflj^  that  the  plaintiff*^ 
«>rowi  a  ^^  attorney  may  bring  in  and  enter  up  a  judg- 
piaintiffin  Dient  obtained  by  the  plaintiff,  in  an  adlion  on  a 
an  aaion  promiffory  note  againft  the  defendant,  in  order  to 
roiffofy  '  be  evidence  in  an  adion  brought  by  one  EJfex  againft 
tl^^u  '*ihc'  ^^^  plaintiff,  upon  the  ftatute  of  ufury.  And  he  ar- 
judgment    gued,  that  all  peoceedings  are  fuppofed,  and  ought 

Wm'." u^  \  ^^  ^^»  ^^  ^^^  ^^^'»  ^°^  ^^^  infpeftion  of  all  perfons 
the  appik  "  whatfoever,  who  have  all  a  right  to  make  ufe  of  it : 
thir/^  *  And  there  is  a  rule  of  court,  that  attornies  Ihall  bring 
fon  wh?'  in  their  rolls.  Though  this  be  at  the  indance  of  a 
hat  brought  ftranger,  yet  it  is  material  that  he  is  an  informer  in 
agabft^ltn  ^  popular  adiou,  fo  that  the  public  is  concerned. 
for  ufuiy.    And  whether  the  judgment  is  any  proof  of  the  ufury, 

19  not  the  queftion  now,  but  is  proper  to  be  deter« 

mined  on  the  trial. 

On 
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On  the  other  fide  it  was  urged  by  folicitor  general 
Strange  and  Sir  Tbomas  Abney^  that  no  perfon  befide 
die  *  defendant  hath  any  right  to  infift  on  the  plain-  ^  p 
tiff's  entring  up  judgment :   And  in  this  eafe  even    *  ^3 
the  defendant  is  not  intitled  to  fuch  a  demand,  be- 
caufe  it  appears  that  he  confented  to  pay  the  money 
for  which  the  adion  was  brought,  and  alfo  the  cods, 
in  order  to  fave  farther  cxpence  ;  and  the  note  was 
thereupon  delivered  up ;    for  which  reafon  no  judg- 
ment has  been  entered :    And  if  it  be  now  done,,  it 
maft  be  at  the  plaintiff's  expence.     Neither  will  this 
judgment  be  any  evidence  at  the  trial. 

For  thefe  reafons  the  court  denied  the  motion,  and 
they  faid^  that  here  the  application  is  to  force  the 
plaintiff  to  fupport  a  profecution  againA  himfelf.  And 
Page  and  Frobyn  juft.  faid,  they  never  knew  an  in* 
ftance  of  a  roll  being  brought  in  at  the  inftance  of 
any  perfon  but  one  of  the  parties  in  thefuit,  or  fome 
of  the  officers  of  the  court. 

No/^j  When  this  matter  was  firft  moved,  the 
greater  part  of  the  court  feemed  inclined  to  oblige 
the  plaintiff  to  bring  in  the  roll :  And  the  C.  J.  thein 
mentioned  a  cafe,  where  on  an  indidment  of  perjury 
the  pro&cutor  moved,  that  the  roll  in  the  caufe  in 
which  the  perjury  was  committed  might  be  brought 
in  in  order  to  prove  the  perjury.  But  this,  as  Probyn 
juft.  obferved,  was  at  the  inftance  of  the  party  con- 
cerned. 


Goofetree 
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Goofetree  againfl:  Reynolds. 

l^n^T^  T?  RROR  of  a  judgment  in  the  Common  Pleas  : 
need  not  Fj  And  it  was  al&gned  for  error  by  Mr.  Burrely 
Srfp«i«  (0  That  in  the  memorandum  there  is  no  caufe  of 
of  aaioD  adion  mentioned,  as  de  placito  debifiy .  or  |;lic  like  ; 
M^"/I?Ij;r<,  which  is  always  mentioned  in  the  books  of  entries, 
jr^fii,&c.  as  in  I  Brown.  269  27.  Robinf.  37.  and  others.  (2) 
fwiS^to  ?^*^  ^^^  ^^^xA  to  the  fheriflf  is  general,  without  fay- 
the  nieriff,  ing  of  what  county  ;  which  is  like  the  cafe,  where  it 
i!lg**of"w1b«^^  omitted  how  a  party  appears,  whether  by  •guar- 
county,  is  diau  or  attorney.  To  which  it  was  anfwered,  and 
8***^'  rcfolved,  (i)  That  as  the  memorandum  recites,  that 
*  P  24  a  bill  was  exhibited,  "  the  tenor  whereof  follows  in 
s.  p .  jidkin  thefe  words,"  and  then  fets  out  the  bill,  it  is  unne- 
lii^n?^  ccflary  to  mention  the  caufe  of  adion  in  the  memo- 
Barna.331.  randum  ;  though  if  it  be  mentioned,  it  is  to  be  fure 
cb'^J^'  well  enough.  (2)  ITiat  the  award  to  the  flieriff  mull 
sr.  Gel/  be  fuppofed  to  be  to  the  fheriff  of  the  county  where 
Coke.  105.  the  a&ion  is  laid ;  and  it  is  always  general  :t  And 
^  this  is  different  from  the  cafe  where  it  is  omitted  how 
the  party  appears,  there  being  various  manners  of 
appearing.     Wherefore  the  judgment  was  affirmed. 

f  Except  where  the  ifliie  U  dmwo  to  a  forei^  cognty.    J>t  ▼•  Lacw* 
YcIt.  69. 


Amanda-  Tk  ^  OTION  by  ferjeaut  Booths  for  a  mandamus 
ui^T^^'xyX  to  the  commiffary  of  Richmond^  or  his  fub- 
adminiftra-  ftitute,  to  grant  adminiftratiou  cum't^amento  annexo^ 
JrwTff-  ^^"^g  ^^^  minority  of  the  executor,  who  is  an  in- 
»fx''diiri'ng  fant;  to  Mrs.  Barker^  the  widow  of  the  teftator, 
t!i*rccrtain  ^"^  ^^^  cxccutor's  mother.  But  the  court  refufed 
perfoninorthe  mandamus^  becaufe  fuch  an  adminiftration  is  out 

to  gram  it,  Qf 

generally. 
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of  the  ftatute  of  H.  8.  and  the  fpiritual  coait  hath  in 
tfaefe  cafes  a  difcretionary  power :  And  if  the  inferior 
judge  doth  not  ad  rightly,  the  only  way  is  by  ap- 
peal. 

^  Hereupon  Booth  prayed  a  mandamus  to  grant  admi- 
niftration  generally.  But  C.  J.  faid,  fhat  no  im»^. 
^S2tf  lies  in  this  cafe.  HoweTcr,  the  court  gave  him 
icate  to  look  into  the  books,  and  if  he  could  find  any 
precedents  of  a  mandamus  being  granted  in  fuch 
cafes,  to  mention  them.| 

I  See5«rV^*f  cafe,  %  Sen,  S9S,  poft  366.  j  Barnard.  370.  Fitz  G.  163. 

^he  King  and  the  churchwardens^  &f^.  cffrejljford. 

MOTION  by  Sir  Thomas  Abney^  for  a  mandamus  a  « 
to  the  churchwardens,  ^c.  of  Frejhford^  ^^^utTto 
make  an  equal  poor-rate  on  all  the  inhabitants  of  the  make  aa 
faid  parifli,  upon  an  affidavit  by  one  of  them,  that  her  ^e'"***^ 
eftate  was  *  greatly  over- rated,  and  that  fhe  had  ^p-  •  p  «^ 
plied  to  the  feffions,  and  they  would  not  relieve  her.  ^ 

Againfl  which  it  was  argued  by  Mr.  Gundry,  that  a 
rate  confirmed  by  the  feiiions  is  now  in  being  as  ap. 
pears  by  the  party's  own  affidavit ;  and  this  court 
will  not  now  examine  into  the  regularity  thereof,  the 
determination  of  the  feffions  being  final :  And  an 
information  was  lately  prayed  againfl  the  feffions  for 
making  an  unequal  rate,  but  refufed,  becaufe  they 
are  judges. 

And  the  court  were  unanimoufly  againfl  the  mo- 
tion, becaufe,  as  Lee  C.  J.  faid,  the  party  is  not 
without  remedy  :  For  fhe  may  bring  an  appeal,  and 
if  they  will  not  receive  it,  they  may  be  compelled  by 
mandamus  to  proceed  on  it,  when  it  is  lodged.  And 
if  a  mandamus  was  to  go  upon  every  unequal  rate,  it 
would  be  of  very  bad  conlequence.f 

t  ttgx  ▼.  GuardUm  oftbepeor  tf  Cawterhury^  4  Bur.  2190.  S.  P.  Nor  will  a 
himdMmu  lie  to  infert  particular  pcrfoo*  in  a  Poor*t*rate,  Kar  ▼.  Cbweh- 
9^Jen  oi  ff^My.  aStra,  ia59. 

French 
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losi.*  ^^'  French  qui  tarn  againft  Cockran. 


sut.  a  I.  liyTOTIONto  (lay  proceedings  in  an  a£tion  on 
requWcV*  -'^V-*:  ^^^  12  J.  c.  16.  (of  ufury)  bccaufc  no  affi- 
^ affidavit, davit  is  here  made,  according  to  31  Jac.  i.  c.  4./.^. 
"?P*"*}J^"  Againft  which  it  was  argued  iaft  term  by  ferjcant 
the  offence  Bumetty  and  this  term  by  Mr.  Bamardijion^  that  the 
was  com-  21  Jac.  I.  doth  not  extend  to  fubfequent  penal  laws ; 
the  county  s^nd  fo  it  was  determined  in  The  King  and  Gaul^  Salk. 
where,  and  ^72,  H/V;&/s  cafc,  Salk.  373.  and  in  Harris  qui  tarn 
7car  before,  and  iJ^wwy,  {d)EaJl.  7  Geo.  2.  mK.  B.  Which  Iaft 
theaaioD  was  an  aftion  againft  a  butcher  for  felling  live  cattle, 
brought,  againft  the  15  Car.  2.  c.  8.  and  upon  a  motion  to 
does  not  ftay  proceedings,  becaufe  no  aiEdavit  had  been  made, 
Sioni  gi.  ^^^^  ^^^  caufe  of  adion  arofe  in  the  county  where  the 
venbyfab.  adion  was  laid,  according  to  the  ftatute  of  Joe.  !• 
ftJtuuL  *^  ^^^  determined,  that  this  aft  does  not  extend  to 
(«)  a.  Bar.  fubfequent  penal  laws  :  And  Hardwicke  C.  J.  there 
nard  B.  R.  faid,  that  he  had  feen  a  manufcript  report  of  7he 
Cunnt^*.  ^^'^S  ^^^  Gauly  (b)  without  the  words  \^pro  tanio] 
(6)  Sees,  mentioned  in  Salkeld. 

c.  iLd.  •It  was  replied  by  folicitor  general  Strange  and 
R*y«n. 373.  others,  that  the  aft 'of  7^^.  i.  is  a  beneficial  law, 
•  P  26  ^^^  niade,  as  appears  by  the  preamble,  for  the  eafc 
of  the  fubjed  ;  and  it  feems  to  be  the  intention  of  the 
legiflature,  that  it  ftiould  extend  to  fubfequent  laws ; 
for  which  there  is  the  fame  reafon  as  that  it  fliould  re- 
late to  preceding  afts.  Indeed,  where  any  fubfe- 
quent ftatutes  are  inconfiftent  with  it,  they  are,  and 
neceflarily  muft  be,  repeals  pro  tanto ;  but  this  is  not 
the  prefentcafe,  and  therefore  it  differs  from  the  cafes 
cited  contra.     For  the  12  A.  requires  the  adion  to 

be 
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be  brought  in  the  iame  county  'where  the  offence  is 
committed ;  and  therefore  an  affidavit  thereof  is  ftilt 
neceflary  :  And  fo  alfo  is  an  affidavit  neceffary  of  an 
adion  being  brought  within  the  year ;  vexatious  in- 
formations bfing  always  difcouraged.  Lord  Holf% 
opinion  in  Hicks* z  cafe,  Salk.  373.  in  point.  As  to 
ibe  King  and  Gaul  cited  contra^  the  opinion  of  the 
judges,  that  the  ftatute  of  Jac.  i.  does  not  extend 
to  fubfequent  lawSy  was  not  neceffary  there,  becaufe 
that  cafe  was  founded  on  a  preceding  law ;  neither 
is  it  mentioned  in  the -report  of  the  fame  cafe  in 
Cartb.  465.  The  true  di(lin£tion  is,  between  thofe 
fbtutes  which  require  the  adions  to  be  brought  on- 
ly in  the  courts  of  record,  and  thofe  which  give  a 
jurifdi&ion  to  the  courts  of  feffions  oyer  and  terminer^ 
&c.  To  the  firft  of  thefe  the  ftatute  of  Jac.  i. 
doth  not  extend,  as  was  the  cafe  cited  of  Harris  and 
Renny^  becaufe  in  this  cafe  there  is  an  inconfiftency 
between  the  ads  i  but  there  is  none  between  the 
ftatutes  of  yac.  i.  and  12  ^.  Bcfides,  ufury  was  an 
offence  at  common  law. 

But  the  whole  court  were  of  opinion,  that  the  fta- 
tute of  21  yac.   I.   does  not   extend  to  fubfequent 
laws,  and  confequently  that  no  affidavit  is  here  ne- 
ceffary ;  nor  was  there  ever  any  inftance  of  any,  in 
adions  founded  on  the  ftatutes  of  ufury  ;    and  the 
cafes  of  The  King  and  Gaulj  and.  Harris  and  Renny^ 
and  the  opinion  of  the  ten  judges  in  Hicks* s  cafe, 
(which  has  always  been  adhered  to,  contrary  to  that 
of  lord  Ho/t)  arc  in  point.     And  Chappie ']\xft.  *  cited  •  P  ay 
Meffcnger  qui  tarn  and  Hob/onj  {c)  Mich.   6  Geo.     (^)    «, 
in    C  B.    where  the  fame  point   was  determined.  2S.  291. 
And  he  faid,  that  it  feems  plain  by  the  preamble 
of  that  ad,  that  the  legiilature  had  only  the  laws 
then  in  being  in  view  ;    and  the  words  of  the  third 

feaion 
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feOion  are,  ^^  the  faid  penal  ftatutes  :''  and  feveral 
laws  are  excepted  out  of  the  faid  a£k. 

llie  rule  to  (hew  caufe,  isfc.  was  therefore  dif- 
charged*! 

\  In  fflntet  qui  tarn  ▼.  Jffoor,  i  Term  Rep.  B.  R.  274.  <  nile  was  granted  to 
Aay  proceediDgs  in  an  adion  on  %$  EJ,  3.'/.  4.  «•  3.  for  want  of  fuch  an  affida- 
vit. But  in  Ltigb^  qui  tam,  v.  Kent.  3  Term  Rep.  B.  R.  361.  on  the  Stat. 
91  Hot.  8.«.  13.  for  non-refidence  (  where  theobjedion  was  made  after  vet* 
dia,  and  over-ruled  j  the  Coort  quefttoned  that  determination,  holding  that 
the  ftatnte  was  merely  diredory  to  the  ufficer,  and  does  not  control  any  of 
thofe  ftatutes  on  which  penal  adionsare  to  be  brought  in  the  fuporior  courts. 


1103.  poa.'  Garland  qui  tarn  againft  Barton. 

174. 191. 

Certiorari      M.     Qrtioran  was  prayed  laft  term  by  Mr.  Worley 
wmo^M  xjL    Bircb^  to  remove  an  information  before  the 
information  juftices  of  affize,  agaiuft  a  parfon  for  non-refidcnce, 
S^T^fafl  on  the  ftatute  of  21   H.  8,  c.  13./.  26.  (i)  Bccaufc 
fixe.againft  (as  he  Urged)  the  juftices  of  affize  have  no  power  to 
l^l^^""^  hold  plea  in  this  matter,  the  ad  extending  only  to 
dence.  The  the  courts  of  Wejiminjier^ball ;    for  in  no  other  can 
to^S^ki'   wager  of  law,  effoin  or  proteftion,  be  allowed.— 
that  writ    Cro.  Car.  112,  146.     (2)  Becaufe  the  clerk  of  af&ze 
S^c«u«*  ^^^^  ^°  power  to  file  an  information  ex  officio^  by  the 
fon;  other- ftatute  of  4,  5  W.  3.  c.    1 8.     And  it  isnoobjedion 
Crown  *I>*  ^^^^  ^^^^^  ^^^  matters  of  law,  and  may  be  t^en  ad- 
profecJtor  vantage  of  below  at  the  aflizes ;  for  it  will  then  be  in 
Tbi  w^!^'  *^  nature  of  a  plea  to  the  jurifdiftion,  which  is  a 
of  jurifdic-  plea  not  to  be  favoured :  Whereas  if  the  information 
flTffic'ent    l>e  removed,  the  cafe  will  ftand  in  a  different  light; 
rMfon  for  as  it  wiU  then  tend  towards  enlarging  the  jurifdidion 
granting  it.  of  this  court,  exclufive  of  inferior  courts. 

A  rule  to  fliew  caufe  was  thereupon  granted  ;  and 
after  hearing  counfel  againft  it,  and  taking  the  cafe 
into  confideration,  it  was  laid  down  by  Lee  C.  J. 

(who 
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(who  now  dcliyered  the  opinion  of  the  court)  (i)  ^- J- -'?*'• 
That  a  certiorari  ought  not  to  be  granted,  at  the  in-  Bur.T4V-' 
ftance  of  a  defendant,  to  the  judges  of  aflize,  with-  ^«  ^-  ^*- 
out  feme  fpecial  reafon  for  it  j  but;  othcrwife  it  is  at  Rep.  b^r*/ 
the  prayer  of  the  crown  or  •profecutor.     Salk.  144,  «9-^*«.  v. 
150,  151.     King  and  Ellfordj   Mich.  4  Geo.   2.  ^voli!^^^^. 
certiorari  was  there  rcfufed,  to  remove   an  indidl- -^'*i.  v. 
rocnt  found  at  the  affizes  for  forgery,  at  the  inftance  d^u^^^,,. 
of  the  defendant,    for   want    of   a    fpecial    caufe.  ♦P28 
(2)  That  it  is  a  good  reafon  for  granting  the  prefent^«  v.iri/f. 
certiorariy  that  the  judges  of  affizc  have  nojunfdi&i'^^'^^^^-^^^ 
on  in  the  caufc  ;  and  fo  it  has  been  often  determined,  n.  1 13. 
Gregorys  cafe,  6  Co.  19.  b.  W.  Jones  ijy     Cro*  Car. 
112.  146.     a  Hale's   Hi/i.  P.  C.   30.     And  C.  J. 
^VodtcdMeJengerznd  Hob/on,  (a)  Mich.  6  Geo.  ^-^^^'^l''' 
in  C.  Bm  and   he  faid,  that  in  Farthing  qui  tarn  and      '  *^** 
Martyr  J  (jb)  Mich.  13  Geo.  i.  [which  was  cited  at(0  poft. 
the  bar  as  a  cafe  in  point,  that  an  a£tion  of  debt  does  ^^*' 
not  lie  in  this  court  on  the  ftatutc  of  non-refidencc] 
no  judgment  was  ever  given*     A  certiorari  was  there- 
fore  awarded,  f 

t  As  to  the  point  of  the  Jafticcs  of  Afliie  not  having  jurifdiAion  in  thrs 
cafe,  iee  Ui^^  qui  cam.  v.  Ktrtt.  3.  Term.  Rep.  B.  K.  36x.  nor  of  the  of* 
<aKe  of  taking  lands  to  farm,  contrary  10  fed.  i.  of  the  fame  aQ^  fee  Hex 
y,  Wriibt,  I  Bur.  543. 


'  r%        t  •     n     r^  ^'^'  2  Str», 

Booth  againlt  Garneit.  10S2. 


DEBT  upon  bond  :    The  defendant  craves  e>y^r  The  condi. 
of  the  condition,  quod  conceditur ;  and  it  was  b^nd 'being, 
in  effcft,  that  whereas  the  plaintiflf  and  one  G/VA^r/ to  pay  the  * 

pbintit^'fo 

much  mo- 

<^as  the  arbitratori,  under  a  fubmiflion  enteitd  into  between  the  platntifT  and  A.  Ihouid 

iward  A,  to  pay  to  the  plaintiff.     An  award  that  A.  (bould  give  a  fnmiJJ'ory  ntie  to  tiie 

fUifiriff,  payable  at  a  fucure  day,  is  within  the  condition. 

D  had 
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had  becQine  bound  unto  each  other  for  performance 
of  the  award  of,  &c.  if  the  defendant  fhall  pay  fo 
much  money  to  the  plaintiff  as  the  faid  Gilbert  fliall 
be  awarded  to  pay  unto  him,  lb  as  the  fame  (hall  not 
exceed  20/.  the  obligation  fhall  be  void  :  And  the 
defendant  pleads,  that  the  arbitrators  did  not  award 
that  Gamett  (the  defendant)  (hall  pay  any  money  to 
the  plaintiff.  Plaintiff  replies,  that  the  arbitrators 
awarded,  that  Gilbert  (hould  give  a  promiffory  note 
to  the  plaintiff,  payable  to  him  or  order  for  18/.  at 
a  future  day,  for  value  received,  to  be  accepted 
by  the  plaintiff  in  full  of  all  demands,  and  that  a  re- 
ceipt (hould  be  given  by  him  accordingly ;  and  the 
plaintiff  further  pleads,  that  the  faid  Gilbert  did  give 
fuch  a  note,  and  that  he  hath  never  paid  the  money 
thereon  due.  To  this^  the  defendant  demurs. 
P  fl9  *It  was  argued  in  Eqfter  term  laft  by  ferjeant  Agar 
for  the  defendant,  and  by  ferjeant  Chappie  (now  one 
of  the  judges  of  this  court)  for  the  plaintiff;  and 
this,  term,  by  Sir  Thomas  Abney  for  the  defendant, 
and  folicitor  general  Strange  for  the  plaintiff. 

And  it  was  argued  for  the  defendant,  that  what  is 
here  awarded  is  not  comprized  within  the  letter  of 
this  bond  ;  the  words  whereof  are  to  be  conftrued 
ftridlly,  efpecially  as  the  defendant  is  a  ftrangcr  to 
the  contraft  between  the  plaintiff  and  Gilbert^  and  is 
to  receive  no  benefit  by  the  award.  Now  in  com- 
mon parlance,  according  to  which  awards,  being 
made  by  lay-gents,  muft  be  underftood,  no  money 
is  here  awarded  to  be  paid  :  For  though  a  note  is 
to  fome  purpofes  confidered  as  money,  yet  it  is  not 
really  money,  nor  is  it  fo  fafe  as  money  ;  and  though 
it  be  good  payment  between  the  parties,  yet  it  doth 
not  bind  a  ftranger,  nor  as  to  him  is  it  to  be  re- 
garded as  fuch.  Suppofe  the  plaintiff  had  brought  an 
a£tion  againft  Gilbert  upon  the  fubmiifion  bond,  the 

plaintiff* 
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piaintiff  could  not  affign  for.brcach^  .that  Gilbert  had 
not  paid  the  money  i  for  as  Gilbert  bath  complied 
with  the  award  by  giviug  his  note^  the  plaintiff  could 
only  take  advantage  thereof..  .0.  BenL  15.  S.  C. 
Mwr  7.  pL  8.  If  this  action  is  maintainable,  the 
plaintiff  will  have  a  double  fatIsfa£tion/y2:«  by  fuing 
alTo  upon  the  note,  which  may  be  |ndorfcd  over, 
and  put  in  fuit  many  years  hereafter.  . 

BefideSy  all  arbitrators  have  a  Jimited  authority, 
which  they .  muft  not  exceed,  not  even  in  a  part 
merely  formal :  And  therefore  where  an  award  is 
to  be  under  hand  and  feal,  and  one  of  thefe  requi- 
fites  is  wanting,  the  award  is  ill ;  and  fo  it  is  deter- 
mined in  RolFs  Abr.  and  alfo  in  Anderfon  and  W7/- 
liamfon^  (a)  MUh.  5  Gea^  i,  Now  hexe  they  have^^^^'"' 
exceeded  their  authority,  by  awarding  a  note  to  be 
given,  which  is  not  within  the  fubmif&on  :  And 
therefore  the  award  is  ill  as  to  the  party  himfelf, 
I  Roll*  243.  and  confequently  .  it  is  fo  as  to  the  de- 
fendant, who  is  a  ftranger. 

*It  was  alfo  objected  to  the  replication,  that  it  on-  *  p  ^^ 
I7  mentions  that  Gilbert  has  not  paid  the  money  ;        ^ 
whereas  it  ought  to  have  been  alfo  averred,  that  no 
one  elfe  has  paid  it. 

On  the  other  fide  it  was  argued,  that  as  all  awards 
tend  to  compofe  ftrife,  they  ought  to  be  conflrued 
according  to  the  intention  of  the  parties  :  And  what 
is  here  awarded  is  plainly  within  the  meaning  of  the 
defendant's  bond,  as  it  is  in  efied  an  awarding  G/7- 
bert  to  pay  to  the  plaintiff  fo  much  money.  That 
this  is  fo  at  this  day  plainly  appears  by  the  ftatute 
of  3,  4  A.  c.  9.  which  enadls.  That  all  promiffory 
notes,  Effr.  (hall  be  due  and  payable ;  and  alfo  that 
they  (hall  be  conftrued  to  be  a  full  payment.  The 
note  here  too  is  to  be  made  payable  to  the  plaintiff  or 
order,  fo  that  he  may  indorfe  it  over,  and  receive  the 
D  2  money 
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money  whenever  he  plcafei :  Andii  is  farthir  award- 
ed to  be  in  full  of  all  demands.  Suppofe  it  had  been 
awarded,  that  fo  nrnch  money  (hall  be  paid  on  a  fu- 
ture day  J  though  thefe  are  not  the  words  of  the  con- 
dition of  the  defendant's  bond,  yet  certainly  it  would 
have  been  within  the  condition,  as  the  giving  a  fu- 
ture time  would  be  only  for  the  eafe  and  benefit  of 
Gilbert:  And  this  is  the  prefent  cafe,  with  this  addi- 
tion, that  a  fecuiity  is  to  be  given,  which  makes  no 
difference  ;  for  a  releafe  of  all  debts  is  a-  releafe  of  all 
fecurities.  Objefled^  That  in  an  a£l:ion  brought  on 
the  award,  it  cannot  be  affigned  for  breach  that 
Gilbert  has  not  paid  the  money.  Anfwer^  If  a  breach 
can  be  affigned  in  any  part  of  the  award  within  the 
meaning  of  it,  it  is  fufficient.  And  as  to  the  objec- 
tion, that  the  party  will  haVe  two  different  remedies; 
this  is  not  material,  becauie  he  can  have  but  one  fa- 
tisfa&ion. 

Objeded  to  the  replication,  that  it  fliould  have 
been  averred,  that  the  money  has  not  been  paid  by 
Gilbert^  or  any  other  pcrfon.  Anfwer^  If  it  has  been 
paid  by  any  one  elfe,  this  is  a  matter  proper  to  be 
fhewn  on  the  other  fide. 
*  P  31  *It  ^^  ^ifo  objeded  by  the  plaintiff's  counfel  to 
the  plea,  that  the  condition  of  the  defendant's  bond 
is,  that  he  fhall  pay  what  the  arbitrator's  ihall 
award  Gilbert  to  pay ;  and  the  plea  is,  that  the  arbi- 
trators made  no  award  that  Garnett  (hall  pay  any 
money,  whereas  Garnett  is  a  ftranger  to  the  fubmilli- 
on.  But  as  to  this  point,  Lee  C.  J.  faid,  that  though 
the  plea  be  faulty,  yet  if  it  appears  on  the  record  that 
this  aQion  is  not  maintainable,  the  demurrer  is  right, 
and  the  defendant  muff  have  judgment. 

And  the  whole  court  were  clearly  of  opinion,  that 
the  matter  here  awarded  is  within  the  condition  of 
the  defendant's  bond,  the  intent  thereof  being  that 
thp  defendant  (hould  pay  fuch  money  as  GilbertmovXd 

be 
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be  awarded  to  pay,  or,  which  is  the  laine  thing,  to 
fccure  the  payment  of:  And  here  18A  is  awarded  to 
be  paid,  and  a  fecurity  to  be  given  for  it ;  which  is 
alfo  plakily  within  the  fubmiiuon*  Judgment  there- 
fore for  the  plaintiff. 


W^  9gainft  Morris^ 


THIS  being  acaufe  in  the  paper,  and  ^"^i^^^f^ 
been  once  argued,  it  was  then  ordered  to  (land  ow  on  m 
over  on  an  ulterius  concilium }  and  the  fame  counfel  ""Jl^^ 
who  argued  the  cafe  before,  now  appeared  to  re- anew  judge 


vgoe  it ;  ferjeant  Cbapple  having  been  made  one  of  ^^^   ^^ 


the  judges  of  this  court  fince  the  former  argument*     muit  L  v* 

But  tne  court  refufed  to  hear  the  cafe  argued ;  and  ^  ^L 
they  laid  down  this  for  a  rule,  that  where  a  cafe  m.  other. 
ftands  over  upon  an  ulterius  condliumy  and  a  new  judge  J^'JjJf*^ 
comes  into  court,  it  muft  be  argued  by  new  counfel;  om^forthe 
but  if  it  ftood  over  for  the  opinion  of  the  court,  and  jjp^^  ^ 
it  is  argued  again  only  for  the  information  of  the  new  poa.  33?* 
j^dge,  it  may  be  argued  by  fome  of  the  former  coun- 
feL    And  Lee  C.  J.  faid,  that  lord  Parker  ftridly 
adhered  to  this  rule. 


Burtm 
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church  and  the  church-yard  belonging  thereto; 
whereupon  a  rate  was  made  by  the  parilhioners  for 
rdmburiing  the  fame  unto  the  defendants  ;  and  the 
faid  three  vills  were  rated  at  above  one  third.  And 
the  plaintiff  alledges,  that  he  is  an  inhabitant  of 
■  (one  of  the  three  vills)  and  did  not  occupy 

lands  in  Atheljione^  and  that  he  was  rated  6A  for 
which  he  is  libelled  againft  by  the  defendants.  The 
defendants  plead,  protefting  that  the  lands  rateable 
in  the  three  vills  exceed  in  value  the  lands  in  Atbelf- 
tone^  that  being  churchwardens  for  •the  year  173,^.  •  P  33 
they  had  laid  out  19/.  in  repairing  the  faid  church 
and  church-yard,  and  after  paffing  their  accounts,  a 
rate  was  made  on  the  parifhioners  in  A.  amounting 

to and  a  rate  on  the  three  other  vills  amounting 

to and  the  plaintiff  was  rated  6s»     To  this  plea 

the  plaintiff  demurs. 

It  was  firft  argued  lafl:  Michaelmas  term  by  ferjeant 
Bootle  for  the  plaintiff,  and  by  Mr,  Denifon  for  the 
defendants  ;  and  in  Hilary  term  laft  by  Mr.  Noell  for 
the  plaintiff,  and  by  ferjeant  Eyre  for  the  defendants  : 
And  it  was  this  term  re-argued  (ferjeant  Chappie  hav-^"^  3* 
ing  been  made  one  of  the  judges  of  this  court  fmce 
the  laft  argument,  and  the  cafe  then  {landing  over 
on  a  cur*  adv*  vult)  by  ferjeant  Bootk  and  Mr.  Dent* 
fon^  as  before. 

On  the  part  of  the  plaintiff  it  was  infifted,  that  this 
is  a  bad  plea,  for  it  admits  the  cuftom  fet  out  in  the 
declaration,  and  the  churchwardens  have  no  autho* 
yity  to  levy  money  contrary  to  it.  Whether  the  lands 
in  the  three  vills  are  more  valuable  than  thofe  in  A. 
as  mentioned  in  the  plea,  or  not,  is  quite  immate- 
rial. 

It  was  anfwered  by  the  counfel  for  the  defendants, 
that  the  plea  fets  out  a  fafl,  the  contrary  of  which 
(bould  have  been  alledged,  as  the  reafon  of  the  cuf* 

.     tom. 
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torn,  that  the  defendants  might  have  traverfed  it* 
And  they  objeded  to  the  cuftom,  (i)  That  the  inha* 
bitants  of  the  pariih  only  are  thereby  chargeable  with 
the  reparation  of  the  church,  whereas  none  arc  ra- 
teable hereto  but  the  occupiers  of  lands  :  For  though 
it  be  a  charge  on  the  perfon,  yet  it  is  in  TtfpeOt  of  the 
land.  Jeffrey's  cafe,  5  Co.  66.  i.  2  RolL  289.  pL  4. 
Comb.  1^2.  As  to  the  conftru6lion  of  the  word 
[inhabitant],  it  cannot  poffibly  include  both  inhabi- 
tants and  occupiers,  becaufe  if  they  are  both  charge^ 
able,  it  is  in  different  refpeds.  And  though  an  out- 
dweiler,  who  owns  and  ufes  lands  in  a  parifh,  is  lia- 
ble to  church-rates,  this  is  not  as  an  inhabitant,  but 
as  an  occupier.  Indeed  by  conftrudion  of  law,  fuch 
*  P  Ijl^^  ^^^  ^^  ^^  inhabitant  of  *the  parifli }  but  here  the 
^  word  is  to  be  taken  according  to  its  common  accep- 
tation :  And  by  other  parts  of  the  declaration  it  ap- 
pears that  the  plaintiff  ufes  it  accordingly  :  For  in  the 
beginning  of  the  declaration  he  fets  out,  that  '^  the 
*'  inhabitants  of  A»  are  more  numerous  than  the  in- 
*^  habitants  of  the  three  other  vills ;"  by  which  he 
mud  mean  perfons  living  in  J.  and  the  other  vills  ; 
and  the  declaration  muft  therefore  receive  the  fame 
conftrudion  in  the  fubfequent  parts  of  it.  The  word 
[parifliioner]  is  alfo  ufed  where  the  plaintiff  fpeaks  of 
the  meeting  and  making  a  rate  ;  and  it  feems  to  be 
put  in  contradiftindion  to  the  word  [inhabitant]. 
And  the  averment,  that  the  plaintiff   «*  is  an  inha- 

•*  bitant  of and  did  not  occupy  any  lands  in 

**  J.'*  ftrongly  implies  a  diftindion  between  an  in- 
nabitant  and  occupier.  That  in  legal  proceedings, 
the  word  [inhabitant]  means  only  perfons  refiding  in 
a  parifh,  appears  by  2  /»/?•  703.  So  it  does  when 
ufed  in  fctting  out  a  cuftom.  6  Co.  59.  b.  And 
though  in  fome  ftatutes  the  word  has  been  conftrued 
to  fignify  occupiers ;  as  the  ftatutc  of  hue  and  cry, 
a.Tnft.733.and  thc  ftatute  of  H.  8.  relating  to  bridges,  (which 

lord 
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lord  Cbie  in  his  commentary  thereon  fays,  is  by  rea* 
foo  of  the  neceffity  of  the  thing)  there  is  a  great  dif«- 
fcrence  between  conftruing  ads  of  parliament  and 
legal  proceedings.    The  firft  muft  be  conftrued  ac- 
cording to  the  intent  of  the  legtflature,  and  in  fuch 
manner,  that  all  the  parts  of  the  ftatute  may  (land  to- 
gether ;  but  in  pleading,  the  words  mud  be  taken  in 
a  ftrid  legal  fenfe,  though  they  be  ever  fo  inconfift- 
ent.    Therefore  in  an  avowry,  upon  a  diftrefs  taken 
for  not  repairing  of  bridges,  if  the  word  [inhabitant] 
vas  uktj  it  would  fcarce  be  good,  though  that  be 
the  word  mentioned  in  the  ftatute.     And  in  the  late 
cafe,  {a)  a  declaration  againft  the  defendant  "  as  in  ^'}st!^^or 
*'  the  cuftody  of  the  marihal  of  the  King's  Bench,''  s'tmctj.  % 
vras  held  ill ;  though  thofe  arc  the  words  generally  J^bJ;^,*^; 
ttfed  in  zQts  of  parliament.     As  this  cuftom  therefore  198.  sstra. 
charges  the  inhabitants  only,  exclufive  of  occupiers,  954* 
(who,  by  common  right,  are  chargeable  to  the  repa« 
radon  of  churches)  it  is  unreafonable  and  void  ;  efpe* 
dally  as  it  tends  to  the  prejudice  of  the  church.     Hob. 
329.     Hetl.  130.  2  RolL  *Rep.   463.    Latch  20^.V ^ ^^ 
(2)  This  cuftom  is  ill,    in  charging  A.  with  two 
thirds,  and  the  other  three  vills  with  one  third  only, 
without  any  fufficient  reafon  being  given  for  this  ine- 
quality ;  which  ought  to  have  been  mewn,  and  made 
part  of  the  cuftom,  that  the  defendants  might  have 
traverfedit.     2  Roll*  z^o.   Poph.  197,    2Le't\.  18$. 
It  would  be  a  good  reafon  if  the  lands  in  A.  were 
more  valuable,  in  proportion  to  the  late  with  which 
it  is  charged,  than  the  lands  in  the  three  other  vills ; 
for  church-rates  ought  to  be  proportioned  according 
to  the  quantity  and  quality  of  the  land ;  But  the  rea-^ 
foQ  here  given  for  this  inequality  is,  that  A.  is  more 
popubus  than  the  other  vills,  which  is  not  material  t 
And  an  infufficient  reafon  is  all  one  as  no  reafon 
at  alL    Befides,  the  reafon  of  this  cuftom  ought  to 

hstve 
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have  been  (hewn  to  be  a  fubfifting  one,  as  is  done 
in  the  before  cited  cafes.     For  a  cuftom,  which  in 
the  beginning  was  good  and  reafonabie,  may  in  trafl: 
of  time  become  unreafonable  ;  and  if  the  caufe  or 
confideratipn  thereof  ceafes,  the  cuftom  is  aboliflied. 
But  indeed  in  the  prefent  cafe,  the  very  fuppofition 
that  the  cuftom  might  have  had  a  reafonable  com- 
mencement, is  taken  away  by  the  plea ;  as  this  (hews 
that  the  lands  in  the  three  vilis  have  always   been 
more  valuable  than  thofe  in  Aihelftone.     As   there- 
fore no  good  and  fubfifting  reafon  of  this  cuftom  is 
here  difclofed,  it  ought  not  to  be  allowed  ;  efpecial- 
ly  as  it  is  a  cuftom  of  a  public   nature,  and  againft 
common  right.    (3)  The  cuftomy  as  it  is  here   fct 
out,  not  only  exempts  fome  perfons  who  arc  fubjeft 
to  church-rates,  but  it  includes  others  who  are  not 
.liable;  as  femes  covert,  infants,  fervants,  ^c.  who 
are  all  comprehended  in  the  word  inhabitant  j    but 
having  no  property,  are  not  rateable  to  the  reparation 
of  the  church.     In  a  prefcription  for  an  eafisment, 
as  for  a  way  to  a  church  or  market,  the  above  per- 
fons are  always  included  in  that  word  ;  though  it  be 
otherwife  in  a  prefcription  for  a  profit.    (4)  In  the  re- 
cord a  cuftomary  eleftion  of  churchwardens  is  fet  out  j 
but  it  doth  not  appear  whether  they  arc  chofen  by 
the  parfon  or  the  pari(hioners,  or  who  are  the  voters ; 
and  therefore  the  cuftom  is  uncertain.     (5)  The  cuf- 
•P  36  torn  is  •inconfiftent:    For  the  plaintiff  in  the   firft 
place  fets  out,   that  there  are  three  churchwardens 
annually  chofen  for  the  parifli  of  Manchejier  j  and 
atterwards,  that  two  of  them  are  inhabitants  of  A. 
and  diftinft  officers  for  A,  and  that  the  other  is  an 
inhabitant  of  the  other  vills,  and  a  diftinft  officer  for 
them  ;  So  that,  according  to  this,  there  three  church- 
wardens for  the  whole  parifh,  and  two  of  are  them 
are  churchwardens  for  part  only,  and  the  other  for 
another  part.     {6)  \t  is  againft  law  that  two  of  the 

church- 
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churchwardens  (hould  be  diftin^l  from  the  third,  be* 
caufe  all  the  churchwardens  of  a  pariib  make  but  one 
corporation.     Croj  Jac,  234. 

On  the  other  fide  it  was  argued,  that  there  is  a 
great  difference  between  fetting  up  a  right  in  defence 
of  the  jurifdi&ion  of  the  temporal  courts,  and  where 
it  is  done  in  the  cafe  of  property.  In  the  former  cafe, 
a  greater  latitude  is  allowed  than  in  the  other.  Teh* 
55.  A  cuftom  alledged  in  fupport  of  a  prohibition  is 
alfo  in  nature  of  an  iflue  direded  by  the  court  for  the 
information  thereof,  and  therefore  it  ought  to  receive 
a  favourable  conftrudion.  But  more  particularly, 
(i)  The  word  [inhabitant]  is  not  to  be  taken  in  fo 
reftrained  a  fenfe  as  to  exclude  occupiers  :  For  an 
occupier  of  lands,  though  living  out  of  the  parifh,  is 
an  inhabitant,  as  to  the  purpofe  of  paying  church- 
rates,  and  chargeable  as  an  inhabitant  within  the 
parilh.  J^rey*^  cafe,  5  Co»  67.  b.  In  feveral  a£ts 
of  parliament  where  [inhabitants]*  or  other  words 
equivalent,  arc  the  only  operative  words,  the  occu- 
piers of  lands  within  a  pari(h,  though  living  out  of 
it,  are  included  :  As  in  the  ftatutp  of  22  H.  8.  c.  5. 
for  repairing  of  bridges,  (2  Inji^  7^3*)  ^^  the  ftatute 
of  28  £•  3.  c.  II.  of  hue  and  cry,  (2  Saund,  423.) 
and  in  the  ftatute  of  13,  14  Can  2.  c.  12.  for 
relief  of  the  poor.  So  is  the  conftrudion  of 
the  virord  at  the  common  law.  5  Co.  67.  b. 
By  the  common  law,  occupiers  of  lands  are  lia- 
ble to  repair  the  roads  though  they  live  in  ano- 
ther pariih,  (1  RolL  390.  2  Roll.  Rep.  412.)  and 
yet  in  indidments  for  not  repairing  of  highways, 
the  word  [inhabitant]  is  ufed  :  And  in  the  *fame#  p  ^j 
cafe  a  dijiringas  lies  againft  the  inhabitants,  i  Mod. 
1941  Andfo  the  word  is  underftood  in  other  cafes. 
Chamberlayne  of  London* s  cafe^  5  Co.  63.  Hob.  212. 
Cro.  El.  569.  S.  C.  Moor  355.  By  thefe  cafes,  and 
particularly  the  laft,  it  appears  that  the  word  [inha- 
bitant] as  well  in  pleading  as  in  ads  of  parliament, 
ought  to  be  conftrued  according  to  the  fubjeft  mat- 
ten 
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ter.    And  th^efore  if  an  occupier  of  lands  is  chargea- 
ble as  an  inhabitant  as  to  the  payment  of  church-rates, 
the  word  ought,  in  conftruftion,  to  include  an  occu- 
pier, where  this  is  the  fubje£t  matter.     The  objeaion, 
that  [inhabitants3  and  [pariihioners}  are  here  ufed 
in  oppofition  to  each  other,  is  of  no  force,  becaufe 
where  mention,  is  made,  in  the  pleading,  of  the  parifli, 
the  word  [pariihioners]  is  ufed  ;  and  where  vills  are 
mentioned  the  word  [inhabitants],  as  being,  in  pro- 
priety of  fpeech,  more  applicable  to  their  refpe^ive 
fubjeds.  And  it  is  plain  by  the  plaintiff's  faying,  that 
•*  he  is  an  inhabitant  in  — — —  (one  of  the  three 
*^  vills)  and  doth  not  occupy  lands  in  j1."  that  he  did 
not  intend  to  exclude  occupiers  by  the  word  [^inhabi- 
tants].    (2)  This  cuftom  is  good  notwithftanding 
the  inequality  of  the  rate  ;  as  every  cuftom  implies  a 
confent  of  the  perfons  concerned  for  their  mutual 
convenience.     Indeed  where  an  exemption  is  fet  up, 
in  cafes  where  the  public  good  is  in  queftion,  fome 
reafon  for  it  ought  to  appear  :  But  in  this  cafe  no  da- 
mage can  accrue  to  the  public,  the  only  matter  in  dif- 
pute  being,  in  what  proportion  the  vills  muft  pay  the 
church-rates  ;    for  the  whole  afleffment  muft  be  paid. 
Suppofe  therefore  that  no  reafon  can  now  be  given 
for  the  beginning  of  this  cuftom,    which  through 
length  of  time  may  probably  be  forgotten,  yet  the 
cuftom  itfelf,  having  been  (o  long  received,  and  com- 
mencing (as  it  muft  be  prefumed)  by  the  confent  of 
the  pariihioners,  and  alfo  tending  to  the  peace  of  the 
parties   concerned,  it  is  not  now  to  be  overturned. 
So  the  cuftoms  of  gavelkind  and  of  burrougb'engiyb^ 
which,   amongft  other  things,   impower  infants  to 
make  feoffments,  are  allowed  by  law;    though  no 
particular  reafon  now  appears  for  thefe  gufloms  :  And 
^  p      many  other  cuftoms,  particularly  thofe  mentioned  in 
^^^^Kitcb.  202.  are  contrary  to  the  common  law,  and 
yet  good ;  though  it  be  very  difficult  to  affign  the  rea- 

fons 
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foQs  of  them.  As  to  fliewing  the  reafon  of  the  cuftoin 
in  pleading,  this  being  a  matter  dehors y  need  not  be 
done ;  but  the  court  is  to  judge  of  the  cuftom  as  it  b 
fetoQt.  I  Salk.  197.  No  cafe  has  been  cited  to 
prove  that  the  reafon  of  a  cuftom  is  traverfabie ;  but 
1  RsU.  290.  ihews  the  contrary.  In  the  prefent  cafe^ 
it  is  to  be  fuppofed  there  was  originally  a  good  reafon 
of  the  inequality.  And  indeed  this  partly  ap- 
pears by  the  declaration  ;  wherein  it  is  ihewn,  that 
there  are  two  churchwardens  £or  A.  and  but  one  for 
the  three  other  vills,  (which  proves  that  there 
is  a  greater  coUc&ion  for  A.  than  for  the  other  vills) 
and  alfo  that  A.  is  more  numerous  in  inhabitants 
than  the  other  vills ;  in  confequence  whereof  A.  hath 
more  feats  in  the  church  in  proportion  thereto  :  And 
as  each  inhabitant  receives  there  a  perfonal  fervice^ 
(which  is  the  foundation  of  the  rate)  it  is  reafonable 
that  he  ihould  pay  fomcthing  in  conlideration  thereof. 
Befides,  it  is  here  ftated,  that  A.  from  time  out  of 
inind  hath  always  paid  two  thirds,  and  the  other  vills 
one  third  ;  and  this  is  a  conlideration  or  reafon  fiill 
fubfifting.  3  Roll.  290.  pL  a.  March  91.  It  can- 
not  be  objeded,  that  the  cuftom  is  uncertain  as  to 
the  rate ;  for  if  it  be  reducible  to  a  certainty,  it  is  fuf» 
ficicnt :  And  when  the  rate  is  affeffed,  the  fum  is 
afcertained.  (3)  The  objection,  that  this  cuftom  in- 
cludes femes  covert,  fervants,  &c.  is  not  material ; 
for  thefe  exceptions  are  never  fet  out  in  pleading, 
nnlefs  it  be  by  the  party  who  takes  advantage  of  them« 
i&'J.  18.  (4)  As  to  the  eIe£tion  of  the  church- 
wardens, this  is  no  part  of  the  cuftom,  but  only  in- 
trodadory  to  it.  Beftdes,  it  muft  be  taken  as  the 
words  of  this  pleading  are,  that  they  are  chofen  by 
theparifhioners.  But  this  circumftance  is  quite  im- 
inattrial  in  the  prefent  cafe,  it  being  here  fufScient, 
^2t  the  defendants  have  in  fa£t  been  chofen  church- 
i  wardens. 
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wardens.  (5)  There  is  no  inconfiftency  in  the  cuf- 
tom  or  pleading  :  For  firft  three  perfons  are  chofcn 
churchwardens  for  the  entire  pari(h,  and  then  there 
is  a  diftribution  of  them  as  to  the  ezercife  of  their 
*P 39 office;  which  is  often  the  •cafe.  (6)  Though  the 
churchwardens  of  a  parifli  make  but  one  corporation, 
yet  cuftom  may  over-rule  this,  and  controul  it. 

The  court  were  clearly  of  opinion,  that  this  cuf- 
tom is  well  alledged,  and  alfo  a  reafonable  one  ;  for 
(i)  The  word  [inhabitant]  is  to  be  conftrued  ac- 
cording to  the  fubjeft  matter,  and  therefore  here  in- 
cludes all  fuch  perfons  as  are  liable  by  law  to  the 
payment  of  church-rates :  And  thefe  are  all  fuch  as 
have  any  perfonal  or  real  eftate  in  the  parifh.  The 
firft  and  third  objedions  therefore  will  not  hold.  And 
Frobyn  juft.  alfo  faid,  inanfwer  to  the  third  objefliony 
that  there  was  no  need  for  excluding  femes  covert, 
and  other  perfons  who  are  not  liable,  becaufe  when 
thefe  are  charged,  it  is  proper  for  them  to  fhew  their 
exemption.  (2)  As  to  the  cuftom  itfelf,  it  may  be 
a  very  reafonable  one ;  for  Atheljione  perhaps  hath 
richer  inhabitants  than  the  other  vills  :  And  an  inha- 
bitant is  to  be  charged  according  to  his  ability  in 
land  or  living.  Godolph.Rep.  Appendix  10,  11.  The 
plaintiflfs  averment  muft  indeed  be  confidered  as 
mentioned  by  him  for  the  purpofe  of  fhewing  the 
reafonablenefs  of  the  cuftom  :  But  though  this  be  not 
fufficient  for  that  end,  yet  as  the  cuftom  does  not  ap- 
pear unreafonable  on  the  face  of  it,  (by  which  the 
court  muft  go)  it  is  not  to  be  overturned  on  a  de- 
murrer. I  Vent.  1 67.  S.  C.  I  Mod.  yy.  All  cuf- 
toms  muft  be  fuppofed  to  have  had  a  good  commence- 
ment, unlefs  they  appear  to  be  inconfiftent,  or  againft 
reafon.  And  .Page  juft.  faid,  that  if  a  cuftom  is  good 
in  the  beginning,  though  the  reafon  or  caufe  thereof 
be  afterwards  altered,  it  ftill  remains  good,  as  it  im- 
plies an  agreement  at  firft,  how,  at  all  events,  it 
Ihould  be. 

The 
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The  whole  court,  without  taking  notice  of  any 
other  of  the  objedions,  concurred  in  giving  judg- 
ment for  the  plaiatiff. 


^Hornby  againg  Houlditcb^  executrix  of  Houlditcb.     Rej>'.'i^ 

93- 

•P40 

COVENANT  for  rent  due  on  an  indenture  ofincoT«i»rt 
Icafe  made  to  Richard  Houlditch,  Efq;  the  <?e-  '^H"^'^^ 
fendant's  teftator,  for  years.     Defendant  pleads  thecotiixof* 
ftatuteof;  Geo.  i.  r.  28.  and  that  her  faid  teftator  [*^;^^^^^^ 
was  one  of  the  directors  of  the  foutb-fca  company,  the  dine- 
and  therein  .named,  and  is  thereby  acquitted  21^^^'^^^^^^*^^^' 
difcharged  of  and  from  the  payment  of  all  rent  due  company, 
on  the  faid  leafe  ;  whereupon  the  plaintiff  demurs.     ''^I^  ^^^^ 

It  was  firfi  argued  laft  Micbaelmas  term,  by  fcr- Jg^hich'* 
leant  Wright  tor  the  plaintiff,  and  by  fericant  Eyre  {ox ''^^^  ^^^ 
the  defendant ;    and  this  term  it  was  again  argued  rniflem, 
by  ferjeant  Skynner  for  the  plaintiff,  and  by  ferjeant  <*'<*  no'  ^^'f- 
Hawkins  for  the  defendant.  himlrom 

On  the  part  of  the  plaintiff  it  was  argued,  that  iHe  expreft 
after  an  affignment  of  a  leafe,  the  leffee  is  ftill  liable  *°'''^*"'- 
to  be  fued  upon  his  own  exprcfs  covenant :  And 
though  it  may  be  objcfted,  that  the  premiffes  arc 
here  transferred  by  an  ad:  of  parliament,  to  which  all 
the  parties  to  the  leafe  are  privy,  yet  this  ftatute  is  to 
be  confidered  in  the  nature  of  a  judgment,  and  as  the 
a6^of  the  leffee  himfelf;  his  "notorious,  indireck 
"  and  fraudulent  prafticcs,"  being  the  ground 
thereof;  as  appears  by  the  ftatute  itfelf.  Now 
the  law  conftrues  every  thing  according  to  the 
caufe  thereof;  and  where  a  thing  is  caufed  by  a 
pcrfon's  own  wrong,  as  is  the  prefent  cafe,  it  (nail 

not 
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not  be  taken  advantage  of  by  the  delinquent  himfetf. 
I  Vent.  175.    S.  C.  ^  Keb.  831.   S.  C.  «  Lev.   26. 
The  leffor  is  alfo  an  innocent  perfon,  and  the  itatute 
ought  not  to  be  conftrucd  to  the  prejudice  of  fuchan 
one.     Co.  Lit.  260.  a.    If  the  aft  be  confidcrcd  as 
intended  to  give  fatisfaftion  to  the  perfons  wronged, 
it  cannot  rcafonably  be  fuppofed,  that  at  the  fame 
time  it  was  intended  thereby  to  do  a  wrong  to  others. 
•  P41  ♦And  if  it  be  confidered  as  a  punifhment,  it  could 
not  intend  to  enable  the  offender  to  take  advantage 
of  his  own  wrong.    Befides,  there  arc  no  words  in 
the  ftatute  which  difcharge  the  perfon  of  the  lefiec  ; 
neither  does  it  work  a  total  difability  in  him  to  pay 
the  rent,  there  being  5000/.  allowed  to  him ;  Aough 
if  it  was,  yet  as  the  ad  was  occafioncd  by  his  own 
crimes,  he  ought  not  to  take  advantage  thereof.    So 
in  the  cafe  of  attainders,  an  adion  lies  againft  the 
perfon  attainted,  though  he  forfeits  all  his  lands  and 
goods.    Noy  I.     Cro.  Eliz.   516.    Owen  69.     Moor 
178.    Neither  is  this  aft  a  good  difcharge  of  the 
offender's  debts,   for  it  appears  by  feS.    a8.  that 
their  debts  are  to  be  paid  by  themfelves.    This  calc 
feems  therefore  fimilar  to  that  of  bankrupts,  who, 
before  there  were  words  inferted  in  the  afts  relating 
to  them  for  difcharging  the  perfon,  were  ftill  liable 
to  the  payment  of  their  debts,  though  they  were 
ftrip'd  of  all  their  eftatc.    And  ferjeant  Wright  cit- 
ed the  cafe  of  Houlditch  (the  prefent  teftator)  and 
W  X  P.     Mtftt  {a)  March  172 1.    Where  a  like  qucftion  came 
wmj.  £95.  jjg£^j.g  lord  chancellor  Maccletfield^  and  he  was  of 
opinion,  that  this  ftatutcis  not  to  be  looked  on  as  a  fa- 
tisfadion ;  and  that  the  parties  ought  notwithftanding 
to  pay  their  debts.    It  was  further  urged,  that  fup- 
ponng  Richard  the  teftator  was  not  liable  at  the  time 
of  the  a£t,  yet  his  executrix  is  liable,  as  (he  hath  af- 
fets :  And  if  (he  be  not  liable,  Ihe  {hould  have  plead- 
ed//ifnf  admini/iravit. 

On 
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On  the  other  fide  it  was  argued,  that  by  the  intent 
of  this  aft,  (which  is  the  beft  expofitor  thereof,  ac- 
cording to  II  Co.  73.  b.)  the  defendant's  teftator  is 
not  liable  to  the  payment  of  his  debts  ;  for  thereby 
all  the  cftatcs,  both  real  and  pcrfonal,  of  the  direc- 
tors, are  taken  from  them,  fo  that  it  wholly  difables 
them  from  performing  their  contrads  and  covenants  : 
And  therefore  if  their  perfons  fhould  be  ftill  liable, 
they  muft  of  neceflity  go  to  prifon^  which  is  a  pu- 
nifliment  not  intended  by  the  a&.  As  to  the  money 
allowed  to  the  dire£tors,  this  appears  to  be  for  the 
ncceffary  fubiiftence  of  themfelves  and  their  family, 
which  cannot  be  applied  to  that  purpofe,  if  they  are 
fabjcd  to  •their  contrads.  And  it  is  obfervable,  •  P  4^ 
that  a  power  is  given  to  the  truftees  to  compound 
for  debts  owing  to  the  diredors,  and  to  aft  in  alt 
refpccls  as  intire  proprietors  of  their  eftatcs.  I'here 
is  alfo  a  provifion  made  for  all  contingent  demands  ; 
andif  the  directors  fliould  be  perfonaliy  liable,  the 
itatute  would  be  an  eafe  to  them,  becaufe  ic  direfls, 
that  if  the  claims  are  not  made  by  fuch  a  time,  they 
&allbe  void.  {Sed^  zi.)  Befides,  this  is  a  general 
^cl,  and  confequently  all  the  creditors  are  parties  and 
pri?ies  thereto.  Now  fuppofe  a  leflbr  turns  his  ief- 
fec  out  of  the  premiffes  demifed,  he  cannot  bring  an 
a&ion  of  covenant  againft  him  :  And  that  is  the  cafe 
here ;  for  by  the  ftatute,  to  which  the  leffor  has  con- 
fcnted,  he  hath  (in  effcft)  expelled  the  leflcc,  and 
chofen  other  perfons  in  his  room.  It  is  indeed  faid 
in  I  Vent.  176.  that  the  words  of  an  aft  of  parliament 
are  the  words  of  every  man,  but  not  fo  as  to  give  up 
their  intereft ;  but  there  is  no  reafon  for  this  diftinc- 
tion :  For  if  a  man's  intereft  is  not  bound  by  ftatutes, 
there  is  no  need  of  any  favings  in  them  ;  which  are 
wfually  infcrted,  but  omitted  here.  This  cafe  there- 
fore  is  diflferent  from  a  leffee's  aflignment  ot  his  leafe  ; 
E  for 
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for  there  it  is  his  own  voluntary  a£b,  but  hete   it  it 
not  fo ;  and  the  privity  of  contrad  is  wholly  deftroy* 
cd.     And  it  has  been  determined^  that  if  a  perfon 
covenants  to  do  a  lawful  aft,  and  a  fubfequent  ftatute 
makes  it  unlawful,  he  cannot  be  fued  oil  the  cove- 
nant.    1  Salk.  198,     Dr.  Beitifwortb  and /A^   dean 
and  chapter  of  St.   PauPs  1728.  (A)  in  the  houfc  of 
cif^n  cha.  lords,  there  the  dean  and  chapter  had  contraftcd  to 
66. 1  Eq.  make  Icafes,  which  afterwards,  by  aft  of  parliament, 
*o'  *^Bro  ^^^y  ^^^^  reftrained  from  doing  ;   and  it  was   held, 
P.'c.z^'  that  they  were  not  liable  to  adions  upon  thofc  con- 
trafts,  by  reafon  of  the  aft.     In  the  prefent  cafe  no 
prejudice  accrues  to  the  Icffor  by  this  conftruSion  of 
the  ftatute,  for  he  has  the  fame  right  to  the  premiffes 
which  he  had  before,  and  his  remedy  for  the  rent  is 
only  transferred  from  his  Icffee  to  the  truftees,  againft 
whom  he  may  bring  an  aftion  of  debt ;    or  ckc  he 
may  diftrain  for  the  rent.     It  is  alfo   material,   that 
there  is  a  covenant  in  the  leafe  from  the  leflbr,  for  the 
^  p      leffce's  quiet  enjoyment,   in  •confideration  of  which 
^3  it  is,  that  the  leffee  covenants  to  pay  the  rent.     Now 
it  is  plain  that  the  teftator  could  not  bring  an  adion 
on  that  covenant  againft  the  leflbr^  and  therefore  the 
leflbr  ought  not  to  be  intitled  to  an  adion  againft  the 
leflcc :  For  though  mutual  covenants  cannot  be  plead- 
ed in  bar  to  one  another,  this  is  only  in  cafes  where 
they  are  diftind.     3  Lev.  47.     As  to  the  cafes  men- 
tioned of  attainted  perfons,  there  the  eftate  is  veftcd 
abfolutely  in  the  crown,  but  here  it  is  transferred  to 
truftees  for  the  fake  of  creditors  ;  and  there  the  cre- 
ditor hath  no  other  perfon  to  refort  to  but  the  oflFen- 
der,  whereas  here  he  may  proceed  by  way  of  adion 
againft  the  truftees,  or  of  diftrefs.     And  in  the  cafe 
of  bankrupts,  to  which  this  is  compared,  there  is 
fcldoin  any  furplus  ;  whereas  here,  as  the  ad  menti- 
ons, there  is  more  than  fuffkient  to  pay  the  credi- 
tors ;  and  in  that  cafe,  if  there  be  any,  it  belongs  to 

the 
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the  bankrupt.  Neither  i$  there  any  claufe  in  the  old 
bankrupt  ads,  that  the  claims  fhall  be  void,  unlefs  they 
are  made  out  under  the  commiilion  ;  and  in  the  pre- 
fent  cafe  there  was  no  need  of  any  words  of  difcharge 
in  the  ftatute,  bccaufe  care  is  taken  therein  of  credi- 
tors. Befides  the  foundation  of  fuing  bankrupts  is  the 
provifoof  13  Elix.  cap*  j.fe^.  10.  which  impowers 
creditors,  not  receiving  full  fatisfa£lion,  to  fue  the 
bankrupt  for  the  refidue.  And  (laflly),  the  cafe  of 
Mlft  &  oT  againft  Houlditch  (the  defendant's  tcfta-  Ante  41. 
tor)  was  cited  ;  where  a  judgment  was  obtained  by 
furprize  againft  defendant  for  a  debt  contradtcd  in 
the  year  1720.  and  he  brought  a  writ  of  error  there- 
on, and  alfo  a  bill  in  equity,  againft  the  plaintiffs  and 
the  foutbjea  company  ;  and  an  order  was  made  by 
the  lord  chancellor,  that  the  truftees  named  in  the 
ad  (hould  pay  the  money  recovered  againft  HouU 
ditch. 

It  was  replied,  (amongft  other  things)  that  the 
debts  provided  for  by  the  ad  are  fuch  as  (hould  be 
due  5  yanuary^  at  which  time  nothing  was  payable 
for  rent,  and  confequently  nothing  could  be  then 
claimed :  And  a  releafe  of  all  demands  does  not  dif- 
charge a  covenant  before  •it  be  broken.  Co.  Lit.  •  P  44 
292.  b.  Befides,  the  creditors  are  called  in,  not  for 
their  own  fakes,  but  in  order  to  difmcumber  the 
eftate,  and  to  make  the  title  clear  to  purchafers.  If 
they  fliould  choofe  to  follow  the  eftate,  then  indeed 
they  are  required  to  make  their  claims  within  fuch  a 
time  ;  but  no  provifion  is  made  if  they  fliould  eled 
to  follow  the  perfon.  And  though  the  creditors  are 
parties  to  the  a£l,  they  are  not  fo  far  parties  as  to  give 
up  any  intereft  by  it. 

E  2  '  And 
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And  the  court  were  unanimoufly  of  opinion,  that 
this  zSi  onnot  be  confidered  as  a  dilcharge  or  ac- 
quittal of  H  the  original  leflee,  from  his  exprefs  co- 
venant, there  being  no  exprefs  words  contained  there- 
in for  this  purpose }  without  which  it  would  be  very 
hard  (as  the  ftatutc  was  occafioned  by  the  leflee's  own 
ad)  to  deprive  the  lefTor  of  his  ele£lion  of  fuing  either 
the  aflignee  or  leffee,  which  by  law  he  is  clearly  in- 
titled  to.  Cro,  Jac.  309.  i  Saund.  240.  The 
ftatute  amounts  only  (they  faid)  to  an  alignment  of 
the  ieafe  ^  and  though  it  be  a  public  one,  and  confe- 
quently  the  leflbr  muft  be  taken  as  confenting  thereto, 
yet  beyond  this  his  aflent  cannot  be  extended.  And 
the  court  faid,  that  the  cafe  of  bankrupts  is  very  fimi- 
lar  to  the  prefent ;  for  if  there  were  no  words  of  dif- 
chargc  inferted  in  the  (latutes  relating  to  them,  they 
would  remain  ftill  liable  to  their  debts  notwithftand- 
ing  the  commiflion.f    Judgment  for  the  plaintiff. 

Note;  Upon  the  former  argument  of  this  cafe, 
lord  Hardwicke  (who  was  then  chief  juftice  of  this 
court)  delivered  alfo  his  thoughts  (but  without  giving 
an  opinion)  in  favour  of  the  plaintiff. 

t  Upon  the  point  in  this  cafe,  with  rdped  to  Bankniptt»  fee  Mmt  ▼. 
Stnoard,  4  Bur.  1439.— Caafr</  ^*  Graham  Barnes  69.^ff^a^bam  ▼.  Aiu^ttw. 
Cooke*s  Bankr.  Uw.  346.  Lmdfird  y.  Badtr.  1  Term  Rep.  B.  R.  66.«JlitA 
▼.  Aurkl,    H.  BUcft,  Rep.C.  B.  433.  4Term  Rep.  B.  R.  94. 
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Kat^field  againft  Moon. 


CTION  on  the  cafe.    Defendant  pleads  inJ^JJ;-^ 

abatement,  that  by  aotient  prerogative  and  pleads  pri. 

caftom  the  barons  of  his  Majefty's  court  of  Exchc- ^ij^^^j*^ 
qner,  and  the  fitting  *  clerks,   and  all  other  officers  cierk<  of 
attending  there,  are  intitled  to  privilege,  l^c.  as  long  ^^J^,*^^ 
as  it  is  open ;  and  then  (hews,  that  he  is  a  fide  or  fit-  SltM  that 
ting  clerk  to  ^obn  Tomfin^  remembrancer  of  the  Ex-  ^J  '^^^^^ 
chequer  in  the  divifion  of  the  lord  Majham^  ^c.  and  clerk  to  the 
pleads  to    the   jurifdi&ion.    The  plaintiff   replies,  J^J^- 
that  there  b  no  record  of  defendant's  being  fuch  an  piaimiff 
officer  ;  and  the  defendant  demurs.  Ih^**is^  to 

It  was  objected ,  on  the  part  of  the  defendant,  by  record  of 
Mr.  Denifony  that  the  replication  (hould  have  been,  ^^^^IJ^^H 
that  defendant  was  not  a  fide  clerk,  in  order  to  have  in^rJch 
this  matter  tried  by  the  country ;  for  a  fide  clerk  is  no  o«»«*^  i  «p- 
officer  inrolled  or  (worn,  but  only  a  fervant  to  a  clerk  ^  ch^^eto, 
who  is  inrolled  ;  all  one  as  the  clerks  of  protbonota-  ■  R^fp^* 
rics,  and  the  clerks  of  the  court  of  chancery,  except  ^HZt^r 
the  fix  clerks ;    and  therefore  it  cannot  be  tried  by^  P  45 
record.     Raft.  Ent.  473.    Hardr.  164.  Carth.  362. 

It  was  anfwcred  by  ferjeant  Draper ^  that  all  the 
officers  of  the  Exchequer,  who  are  intitled  to  privi* 
lege,  are  fuch  only  whofe  names  are  in  the  black 
book  ;  which  is  the  record  of  that  court ;  and  there- 
fore the  replication  is  good.  And  he  objeded  to  the 
plea,  (i^  That  it  includes  all  officers  of  other  courts 
occstfionally  attending  at  the  Exchequer  :  For  the 
plea  is»    ^*  That  the  barons,  <Sr^«  fitting  clerks,  and 

all 
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all  other  officers  attending  there,  are  intitled,  &fr/ 
(2)  It  is  not  fhewn  that  defendant  was  one  of  the 
officers  of  the  Exchequer,  but  only  that  he  is  clerk  to 
the  remembrancer ;  and  therefore  being  only  a  clerk 
to  a  clerk,  he  is  not  entitled  to  privilege.  (3)  It  is 
pleaded,  that  the  barons,  Ssfr.  are  intitled  to  privi- 
lege "  as  long  as  the  court  is  open,"  whereas  the  pri- 
vilege holds  no  longer  than  during  their  attendance. 

To  this  it  was  replied,  (1)  That  fuppofing  the 
plea  to  be  too  general,  yet  it  is  good  as  to  the  pre- 
sent defendant,  becaufe  fitting  clerks  are  particularly 
named,  and  it  appears  that  he  is  one.  (2)  The  fit- 
ting clerks  are  intitled  to  privilege,  as  well  as  a  fer- 
P  46  vant ;  for  thofe  do  the  bufinefs  ♦of  the  court ;  and 
the  fervant  of  an  auditor  is  intitled,  as  appears  by 
the  cafes  before  cited  :  And  in  Landen  Jones's  cafe» 
who  pleaded  in  the  Exchequer,  that  he  was  one  of 
the  clerks  of  the  prothonotary,  his  privilege,  after 
great  debate,  was  allowed.  Hardr.  365.  Tbomf. 
Entr.  3,  4.  Robinf.  Enir.  a  10.  1  LiOw.  43.  Be^ 
fides,  this  is  matter  of  law,  and  the  plaintiff  ought  to 
have  demurred,  in  order  to  take;  advantage  there* 
of. 

But  the  whole  court  {Lee  C.  J.  ab/ente)  were  of 
opinion,  that  the  replication  is  good  :  For  every  clerk 
is  entred  on  a  roll,  and  theretore,  whether  one  be  a 
clerk  or  not,  muft  be  tried  by  record,  and  not  by  the 
country.  AndP^i^^  juil.  faid,  that  in  the  Exchequer 
every  entry,  though  not  on  parchment,  is  a  record. 
And  (by  Chappie  ]\x{i.)  if  therd  be  no  inrolment  in 
this  cafe,  the  defendant  fhould  have  made  a  proferi 
of  his  writ  of  privilege,  which  in  fuch  a  cafe  is  a 
proper  way  of  (hewing  it.  As  to  the  plea,  they  faid, 
that  it  does  not  fufficiently  appear  thereby  that  defen- 
dant is  fuch  an  one  as  is  intitled  to  privilege.  For 
(as  Probyn  juft.  faid)  the  court  cannot  take  judicial 
notice  what  is  a  fitting  clerk  j  and  the  privilege  of  a 

court 
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court  is  ngt  to  be  extended  to  the  clerk  of  a  clerk 
And  CbafpU  juft.  faid,  that  the  clerks  of  prothono* 
taries  arc  not  intitled  to  privilege  when  they  are  de- 
fendants ;  but  the  only  privilege  they  have  is  to  fue 
out  writs  of  attachment.  Befides,  (as  Chappie  juft« 
laid)  the  plea  is»  that  defendant  is  a  fide  or  fitting 
derk  in  the  disjundive  ^  whereas  before  the  privilege 
is  tied  up  to  a  fitting  one.  And  the  fubfequent  words, 
'^  in  the  divifion  of  lord  Majbam^^  are  not  fufficient 
to  (hew,  th^t  he  is  a  fitting  clerk.  And  Page  and 
Chappie  juft.  agreed,  that  the  laft  objedion  to  the 
plea  was  material.  Judgment  therefore,  that  the  de? 
fendant  anfwerover. 


•M<?e;r^ againA  Wicker.  *;,^p^^- 

•P47 

AN  adion  of  debt  was  brought  in  the  court- 0^,3^^.^^^ 
leet  of  the  manor  of  Stepney^  in  which  the  in  debt  for*^ 
plaintiff  (in  fubftance)  declared,  that  he  is  lord  of*"  •  ™?- 
thc  manor  of  Stepney^  &c.  and  prefcribes,  by  way  ^SJt-"* 
of  que  ejlate^  that  he  hath  ufed  to  have  from  all  thofe  ^«»^-?«^  o^*- 
who  inhabit  or  refidc  within  the  faid  manor  a  court-  thVjnron 
Icct,  &fr.  and  then  fets  out  a  cuftom,  ths|t  the  jurors  [™V"[**"" 
fwom  and  charged  at  any  fuch  leet  to  prefent  have  fendmt^ 
prefented  and  ufed  to  prefent  at  fuch  leet,  after  their  fl»op  «nd 
being  fwom,  all  fuch  things  as  have  been  before  or  af-  hhwdghfi, 
tcr  their  being  fwom  prdfentable,  and  that  fuch  jury  ought  to 
have  been  ufed  to  be  adjourned,  ^c.  Plaintiff  further  ^^^^  ^^ ^^0 
declares,  that  the  defendant  from  Odober^  2  Geo^  2*  till  attempt  to 
after  28  May ^9  Geo.  2.  lived  within  the  jurifdiftion  of  ["jJJ^'y^ 

pett  to  be  a  reafonable  time.  i^» :  Whether  their  jurifdidion  be  not  confined  to  things 
bppcBing  before  their  being  fwom,  or  during  their  fitting  :  AlTo  whether  they  have 
power  to  enter  boofei  to  examine  weights  and  meafuret :  The  plaintiflfmnll  ihew  titlt 
It  well  as  a  preft noneni. 

the 
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the  faid  court,  and  ufed  the  trade  of  a  chcefcmongcr  i 
and  \  December^  9  Geo.  7.  the  defendant  refiding 
within  the  jurifdidion,  &fr.  he  did  then  and  there 
obflruft  the  jurors,  then  in  the  execution  of  their 
office,  from  entering  into  his  ihop,  and  trying  his 
balances  and  weights,  iffc.  That  at  a  court-Ieet  held 
in  and  for  the  faid  manor  18  O^obcr^  9  Geo*  2.  before 
■  Theed,  Efq  ;   fteward  of  the  court,   fevcral 

jurymen  were  fworn  to  enquire  of  things  prcfcntable 
at  that  court-leet,  when  it  was  adjourned  to,  &c.  and 
then  the  jury  prefcnted,  that  the  defendant  followed 
the  trade  of  a  chcefemonger,  and  that  8  May^  9  Geo. 
2,  he  obftrufted  the  jurors  from  entering  into  his 
fhop,  and  weighing  and  examining  his  balances  and 
weights ;  whereupon  he  was  amerced  by  the  court, 
and  the  amerciament  was  affeered  to  4/.  19^.  De- 
fendant pleaded  the  general  iflue  \  upon  which  there 
was  a  verdicl  for  the  plaintiff. 

And  a  writ  of  error  having  been  brought  on  the 
judgment,  the  cafe  was  argued  laft  term  by  Mr. 
Clayton  for  the  plaintiff  in  error,  and  by  Mr.  Tbeed 
(fteward  of  the  Whitecbapple  court)  for  the  defendant ; 
and  this  term  it  *was  again  argued  by  Mr.  Denifon 

•  P  J.8  ^^^  ^^^  plaintiff,  and  folicitor  general  Strange  for  the 

•^  defendant. 

On  the  part  of  the  plaintiff  the  following  errors, 
amongft  fcvcral  others  lefs  material,  were  aiCgned ; 
(i)  That  according  to  the  puftom  here  fet  out,  the 
jury  may  prefent  things  fubfequent  to  their  fwearing } 
whereas  their  power  extends  only  to  fuch  as  happen- 
ed before,  or  during  the  fitting  of  the  court,  (a) 
The  prefentment  here  is  ill,  becaufc  the  jurors  of  a 
lect  have  no  authority  to  enter  into  the  fliops  of  per- 
ibns  to  examine  their  weights  and  meafures.  The 
clerk  of  the  market  has  indeed  fuch  a  jurifdidion, 

but 
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but  this  is  by  an  aft  of  parliament.  If  the  jury  of  a 
Icct  has  fuch  a  power,  it  muft  be  by  cuftom  ;  and 
none  h  here  fct  out :  And  if  there  was,  it  would  be 
aqueflion  whether  it  would  be  reafonablc.  Where 
pcrfons  are  fufpc&ed  to  have  falfc  weights  and  mca- 
Ibrcs,  the  antient  and  proper  method  of  inquiry  is, 
to  fummon  them  to  bring  them  in  order  to  be  exa- 
mined by  the  (landard  ;  as  appears  by  the  (latute  of 
51  H.  3.  and  1 1  if.  7.  c.  4.  which  are  the  firft  and 
laft  z&s  relating  to  this  matter  :  And  there  are  many 
precedents  of  fuch  warrants.  But  neither  the  jury 
of  aleet,  nor  a  grand  jury,  nor  jufticcs  of  peace,  can 
enter  into  houfes  for  this  purpofe.  Befides,  it  fhould 
have  been  averred,  that  the  party's  weights  and 
meafures  had  not  been  examined  before  j  for  if  the 
jury  have  a  power  of  entry,  it  ought  to  be  confined  to 
fome  limited  number  of  times  :  And  here  perhaps 
they  had  entered  into  the  party's  houfe  the  very  day 
before  the  obftruSion.  (3)  The  defendant  mould 
have  been,  not  amerced,  but,  fined  by  the  fteward, 
for  obftrudling  the  jurors,  fuppofing  that  they  had  a 
power  of  entry  ;  this  being  a  contempt  of  the  court, 
of  which  the  jury  wiis  a  part/ :  It  appearing  that  they 
were  continued  and  adjourned  to  the  next  court-day. 
8  C^.  38.  b.  And  this  fuggefts  another  objeftion,  viz» 
that  here  the  jury  are  parties,  accufers  and  judges  j 
and,  as  appears  by  the  record,  two  of  them  are  af- 
fccrors.  (4),  {a)  The  amercement  ought  to  have  been  (O  upon 
not  general  as  here,  but  a  particular  ♦fum,  which  ^^*|""j„|**^ 
afterwards  (hould  be  afFcered.  Hob.  129.  S.  C.  ifcciHawie. 
RolL  ^42.  fh  5.  (s)  The  amercement  here  is  ^YfJ^^/i^^' 
the  court,  whereas  it  fhould  have  been  by  the  jury,  fuz'g.  ' 
8  Co.  39, 40.  3  Mod.  138.  5  Mod.  130.  (6)  The  '°9. 
affeffment  is  linreafonable ;  for  by  16  Can  i.  c.  19.  *  P  49 
five  (hillings  only  is  impofed  for  felling  by  any 
weight  or  meafure  not  according  to  the  (landard ; 
and  here  the  defendant  is  afleil'ed  in  4/.  19/.  11  Co. 
44?  a.    2  Jones  220. 

It 
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It  was  anfwercd,  (i)  That  the  jury  of  a  leet  may 
prefent  things  done,  after  they  are  fworn,  and  be- 
fore  they  are  difcharged,  as  well  as  a  grand  jury ; 
by  whom  it  is  frequently  pra&ifed.  (2)  That  the  jury 
of  a  leet  may  and  ought  to  inouire  into  falfe  weights 
and  meafures,  appears  by  the  itatute  of  the  view  of 
frankpledge,  18  J?.  2.  (Articles  25,  26.)  which  is  de- 
claratory only  of  the  common  law.  And  an  entry 
and  infpe&ion  is  a  much  furer  way  than  a  proceeding 
by  way  of  fummons ;  for  perfons  may  have  double 
weights  and  meafures,  according  to  the  27th  ardcle 
of  the  ftatute :  And  the  jury  at  the  leet  cannot  ad- 
minifter  an  oath  to  the  party ;  fo  that  his  word  muft 
be  taken,  that  he  has  good  weights  and  meafures. 
And  in  fa£t,  the  jury  have  always  ezercifed  the  power 
of  entering  into  houfes,  in  order  to  examine  weights 
and  meafures.  (3)  As  the  fteward  came  to  the  know- 
ledge of  the  defendant's  fault  by  the  jury,  an  amerce* 
ment  is  proper,  and  not  a  fine ;  this  lad  being  only  to 
be  impofed  for  a  contempt  in  open  court.  And  be« 
(ides,  an  amercement  is  for  the  benefit  of  the  party, 
bccaufe  here  there  is  a  moderator,  but  in  the  other 
cafe  none.  (4)  A  general  amercement  is  good^  be- 
caufe  the  aflPeerment  reduces  it  to  a  certainty.  And 
this  is  the  conftant  praflice.  Salk.  56,  768.  And 
Theed  faid,  that  fo  it  was  determined  in  the  cafe  of 
the  high-bailiff  of  Wejiminjier.  (5)  It  has  been  alfo 
the  praftice  for  the  court  in  fuch  caifes  to  amerce.  (6) 
The  fum  does  not  appear  to  be  unreafonable.  hsA 
laftly,  Theed  hid^  that  this  form  of  declaring  was  fet- 
tied  by  Sir.  Edward  Northej^  formerly  fteward  of 
this  court. 
*  p  ^o  *By  Lee  C.  J.  None  of  the  obje&ions  feem  to  be 
very  material  except  the  fecond ;  for  the  attempt 
made  by  the  jurors  to  enter,  might  poffibly  be  after  a 
previous  examination  of  the  weights  and  meafures. 
And  be  objefted  further,  that  it  (bould  have  been 

fct 
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fet  out  to  be  at  a  reafonable  time ;  whereas  (for  ought 
appears)  it  might  have  been  in  the  night.  And 
fmbp  juft.  faid,    that  he  did  not  know  any  law 

which  gave  the  jury  of  a  leet  a  power  of  entering  into 
lioofes  for  examining  weights  and  meafures,  (they 
bdng  fwom  only  to  prefent)  and  fuch  a  cuftom,  he 
thought,  would  not  be  good.     The  proper  way,  he 
Cud,  was  by  fummons ;  and  there  are  fwom  fearchers 
in  a  court-leet  for  examining  weights  and  meafures 
upon  fuch  a  proceeding.     Chappie  juft.  alfo  obje&ed, 
that  die  obftrufUon  is  firft  fet  out  to  be  i  December j 
and  the  prefcntment  is  of  a  fad  done  8  Mayj  which  JI;c"*T^ 
are  different  fads  :  And  in  this  cafe  the  plaintiff  muft  f.'s2.-^« 
fcewa  title,  and  a  prefentment  alone  is  not  fufficicnt ;  5,"i^fJ* 
but  otherwife  it  is  in  trefpafs.     Cro.  El.  885.     Salk*  H^gf^t"^* 
107,  108.    And  ^08^**^' 

By  Probyn  and  Cbafple  juft.  the  firft  objcftion  is  * 
material :  For  a  jury  cannot  inquire  into  things  done 
after  the  adjournment  or  determination  of  the  court, 
though  they  are  to  make  their  prefentments  at  the 
fiibfequent  court ;  but  their  jurifdi&ion  is  confined 
to  things  happening  before  their  fwearing,  or  during 
their  fitting :  And  fo  it  is  in  the  cafe  of  a  grand  jury. 
And  here  the  prefentment  is,  by  the  jury  of  the  firft 
court-Ieet,  of  a  fa£l  committed  afterwards. 

However  the  whole  court  were  clearly  of  opinion^ 
that  the  proceeding  was  erroneous,  in  not  fetting  out 
thenme  of  the  obftru&ion;  and  were  inclined  here* 
upon  to  reverfe  the  judgment.  But  this  being  a  new 
objefUon,  the  cafe  was  ordered  (at  the  inftance  of 
the  folidtor  general)  to  ftand  over  for  further  argu-  ^^  ,^, 
ment. 


Wilkt 


S.C.iStra. 

1080. 
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*Wilks  againft  Eames. 


*  P  CI 

AN  aftion  was  brought  on  a  policy  of  infurancc, 
Ax  which  was  tried  by  a  fpccial  jury,^  ftnick  at 
The  cofts  ^c  inftance  of  the  defendant,  at  niftprius  in  London  \ 
of  a  fpeciaiand  the  plaintiff  was  therein  nonfuited. 
iept  thofc  And  it  was  now  moved  by  fblicitor  general  Strange 
of  ft.iking  for  the  plaintiff,  that  the  raafter  may  review  his  tax- 
by  zg]o\,  afio^  cjf  cofts  on  the  nonfuit,  and  that  twelve  guineas 
€,  Z5.  are  allowcd  fof  bringing  the  jury  to  the  bar  may  be  dif- 
hy  \L  par^.  aHowcd  and  ftruck  out  of  the  bill.  And^  he  argued, 
ty  appiyini?  that  the  cofts  of  the  ftriking  Twhiph  is  the  word 
be  JiMb^y  ufcd  in  the  ftatute  of  3  Geo.  2.  cap.  25.  fe^.  16)  in- 
thciofing  elude  all  the  cofts  relating  to  the  jury,  that  being 
Note-  this^'^^  proper  and  legal  manner  of  expreffing  it.  And 
was  ahercd  he  objcdcd  alfo  to  the  quantum  here  allowed  ;  for 
^^cl^^r  ^^^^  ^  fpecial  jury  are  intitled  to  no  more  than  a  com- 
which'en-  mon  one :  And  though  the  praftice  is  to  pay  them 
afts  that     more,  this  is  mere  matter  of  gencrofity,   ^4  PPg^^ 

the  party  '.  ..rit  i^  ?  yy-^-^o 

applying    not  to  be  reimburfed  by  the  other  party. 

(hali,  be. 

fides  the 

cofts  of  ftriking,  alfo   pay  all   the  expencca  occafioncd  by  fuch  fpecial  jury,  and  be  aU 

lowed  only  what  he  would  be  intitled  to,   if  the  trial  had  been  by  a  common  jury  5   un- 

lefs  the  jadge  /hall  immediately  after  the  trial,  certify,  in  open  court*  under  bit  handy 

upon  the  back  of  the  record,  thai  it  was  a  caufe  proper  to  be  tried  by  a  fpecial  jury. 

(a)  Prac  ^^  ^^^  Other  fide  Mr.  Wilbrabam  and  Mr.  Robin" 
Reg.  c,'h,fon  cited  the  cafe  of  Sir  JobnEyUs  (a J  in  the  Com- 
?*^-  mon  Pleas,  where  it  was  determined,  that  the  party 
praying  a  fpecial  jury  fliould  pay  the  cofts  of  the 
llriking  only,  but  that  the  fubfequent  expence  (hould 
ftand  on  the  fame  footing  with  the  other  cofts.  And 
in  Sir  Thomas  Wbeate's  cafe,  in  Ea/ler  term  laft  in 
this  court,  where  a  trial  had  been  by  a  fpecial  jury, 
ftruck  at  the  prayer  pf  the  plaintiflF,  and  a  vcrdifi 

was 
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was  given  for  him,  it  was  moved,  that  the  cofts  fub 
fequcnt  to  the  ftriking  fhould  be  paid  to  the  plain- 
tiff:  And  a  rule  to  fliew  caufc  was  granted;  and 
afterwards  made  abfolute  without  oppoiition.  And 
it  was  alfo  faid  by  the  defendant's  counfel  in  the 
principal  cafe,  that  the  praSice  of  the  exchequer  is 
agreeable  with  the  determination  in  the  faid  cafe  of 
Sir  John  Eyles.  ^ 

^Note;  In  the  prefent  cafe  two  guineas  a-plece  were ^^^,^^ 
given  to  ten  of  the  jurors,  and  half  a  guinea  a-piece  24  c».  ,. 
to  the  other  two,  thefe  being  talcs-men.  And  Mr.  ^J*'^**,?* 
Clarkj  mafter  of  the  King's  Bench  office,  certified,  cery^  or* bo 
that^  he  never  allowed  lefs  than  a  guinea  to  each  j^t«rned  oa 
fpcciai  juror  in  Lo;2rf^/j.  And  it  was  faid  by  the  ?ury*''j^3n  • 
niaftcr  of  the  crown-office,  that  the  pradice  there  *»^^«  '"ofc 
wag  to  allow  the  cofts  fubfequent  to  the  ftriking.         judge*  who 

trict   the 
f»fe»  fliaU  thiok  jofi  and  reafonable,  not  exceeding  one  guinea  (except  in  caufet  %bere- 
ia  a  Tiew  hath  been  direded.) 


And  the  whole  court  were  of  opinion,  that  all  the 
cofts  attendant  upon  trials  by  fpecial  jury  ftand  on 
the  fame  footing  now  as  they  did  before  the  aft, 
except  the  cofts  of  the  ftriking,  and  confequcntly 
muft  be  paid  by  the  lofer  :  For  the  ftatute  muft  not 
be  extended  further  than  the  words  of  it.  And  Lee 
C.  J.  laid,  that  he  had  been  informed  by  the  lord 
chief  juftice  of  the  Common  Pleas,  (^aj  that  it  was  fo  (^)  sir 
fettled,  and  is  the  conftant  pradice  in  that  court.  f°^"  ^*^* 
And  the  court  faid,  that  though  it  was  not  ufual,  be« 
fore  the  faid  aft,  to  grant  fpecial  juries  without  con- 
fent,yet  in  fome  inftances,  and  for  fpecial  caufes,  it 
was  and  might  be  done  :  And  in  all  cafes  where  a 
fpecial  jury  was  granted,  whether  with  or  without 
confent,  the  lofer  always  paid  the  cofts :    And  Lee 

C.J. 
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(0  iLoM^'J*  ^*^^^  ^^®  ^'''i?  *^^  Burridgej  (b)  Pa/.  Geo*  10. 

Raym.      whcre^  Upon  fearch,  it  was  found,  that  no  fpecial  jury 

sll^  ^"'  ^*^  ^^^^  granted  for  thirty  years  then  laft  paft  without 
confcnt ;  and  the  lord  chief  jilftice  Pratt  was  there 
of  opinion,  that  the  court  might  grant  a  fpecial  jury 
without  confent^  but  the  other  judges  diflPered.  As 
to  the  quantum  here  allowed^  the  chief  juftice  faid,  he 
knew  no  inftance  where  any  particular  diredions 
had  been  given  as  to  this  point,  but  the  cafe  of  the 
corporation  of  Bewdley^  which  was  a  trial  at  bar  by 
a  Worc^erjhire  jury,  and  there  it  was  directed  that 
five  guineas  a -piece  fiiould  be  given  to  the  jurors  : 
But,  as  Pa^e  juft.  faid,  that,  firft,  went  on  the  com- 
mon rule  tor  taxation  of  cofts  generally  ;  and  after- 
wards, twenty  guineas  being  allowed  to  each  juror, 
the  court  lowered  it.     S6  here  the  plaintiff  is  to  pay 

^  p  the  cofts  generally ;  and  if  the  mafter  carries  them 
'^  SZ  •to  excefs,  the  court  may  mitigate  the  allowance. 
And  Probyn  juft.  faid,  that  he  knew  no  reafon  why 
fpecial  jurors  attending  a  trial  in  the  country  fliould 
have  more  allowed  them  than  a  common  jury  ;  the 
other  being  generally  more  able  and  better  qualified 
to  ferve  their  country  than  thefe.  The  motion  was 
therefore  denied. 


B.C. 

aStra. 
loSo, 


Hamilton  againft  Style. 


A  FTER  a  trial   by  a  fpecial  jury  in  Chejhire, 
samepoint.  JL^    ^y^j^  ^^  ^^^^^  ^^  ^^^  inftancc  of  the  pre- 

vailing  party,  it  was  moved  that  31/.  icj.  charged  for 
the  cofts  of  the  jury,  may  be  difallowed,  and  common 
cofts  only  taxed.  But  for  the  reafons  mentioned  in 
the  preceding  cafe  (immediately  after  which  the  pre- 
fcnt  was  ftirred,  and  in  which  the  fame  counfel  were 
concerned  j  the  motion  was  refufed. 

Chauncey 
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Cbauncej  againft  Needbanu  s.  c* 

mStra. 

A  Motion  was  made,  and  a  rule  thereupon  grant- jadg„ieQc 
cd,  Navemher  11.  in  this  term,  for  leave  tobdng  co- 
cntcr  up  judgment  on  an  old  warrant  of  attorney,  JJJJ^o^^^Jf 
upon  an  affidavit  fworn  November  10.  that  the  defend-  anorne/, 
ant  was  living  on  iht  faturday  next  before  the  motion.  ^  J^un,^ 
And  it  was  now  moved  by  folicitor  general  Strange^  u^n  an 
to  difcharge  that  rule,  and  to  fet  afide  the  judgment ;  jS^rthe 
for  that  the  defendant  died  at  four  in  the  morning  of  day  before^ 
the  fame  day,  when  the  former  motion  was  made :  ^ J^^,^*' 
And  it  has  been  determined,  that  death  is  a  revoca- being  aiive? 
tionof  fuch  warrant.    [Which  Lee  C.  J.  gi'anted  j  ;J*j,  ^"J"  ^ 
and  he  faid,  there  was  no  need  to  cite  cafes  to  prove  it  afide,  ^ 
it.]    And  Mr.  folicitor  objefted  to  the  affidavit  upon  fondant*'*' 
which  the  rule  was  mad/-^  (i)  That  the  execution  of  died'b^oiv 
the  warrant  of  attorney  V^as  not  fworn  by  one  of  the^*  «<^^J«» 
fubfcribing  witnefles  thereto,  but  only  by  the  plaintiffl!^'  ^0  ^f 
himfelf.    (2)    It  is  not  fworn  tha[^the  defendant  was  ^*^  bad 
indebted  to    the  plalntiflf  •  in  the  money  on   the'h^^^'y 
warrant  of  attorney  only,  but  on  that  "  and  other  fe- "«  have 
curities.'*    (3)  It  is  not  fworn,  that  the  defendant  was  "tu^  J]J*^ 
living  at  the  time  of  the  motion,  but  onxhtfaturdayi^'^t^^nt, 
before;    whereas  it   is  neceffary  that  he  fhould  be^^northa 
livmg  at  the  time  of  the  rule  granted.    Salk.  87.     warrant 
On  the  other  fide  it  was  argued  by  Mr.  Noel  and  fwor^to 
others,  that  this  judgment  relates  to  the  beginning  of  by  a  fub- 
the  term,  which  mult  be  confidered  as  a  fingle  day,  Jjjj^jljf 
of  which  there  can  be  no  fra£kion,  and  confcquent-   •p  I. 
iy  is  good  by  relation ;    and  as  the  defendant  was 
^tive  in  the  term,  he  is  to  be  regarded  as  living 

throughout 
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throughout  the  \vhole  term,  as  to  all  judicial  pur" 
pofes.      Shelly^  cafe,  i  Co.  93.  b.      S.  C.  Moor  136* 
Poph.  132.      I  Iseoh.  187.      Cro.  Car.  102.      S.  C* 
Hutt.  95,     S.  G.  ii?//.  72.     i  Bulf.  35.     I  S^Afc.  87.. 
(a)  Port    i^E//^'r  againft  yocelin^  executor  of  lady  Twifden.  (a) 
Is!  Ba"*  There  a  judgment  was  cutered  up  on  a  warrant  of 
nard.  k  r.  attorney  within  the  year,  but  in  vacation- time  after 
357.  358*  the  death  of  the  party,  and  atter  hearing  the  cafe 
*"         three  times  debated,  the  court  was  of  opinion,  on 
the    authority  of  Salk.  87.  that   the  judgment  was 
good,  by  way  of  relation  to  the  firtt  day  of  the  pre- 
ceding term.     As  to  the  objedions  to  the  affidavit, 
it  was  anlwered,   (i  ;  Ihat  there  is  no  need  to  prove 
the  execution  of  the  warrant  by  afubfcribing  witnefs. 
(2)  It  is  fvvorn,  that  there  was  due  "  on  the  warrant 
"  of  attorney  and  on  other  fecurities  1700/.*'  by  which 
latter  words  are  to  be  intended  other  fecurities  for 
the  fame  fum.     Befides,   if  part  of  it  be  due  on  the 
warrant  of  attorney,  it  is  fufficient.    (3)  The  affida- 
vit  was   fufficient  at  the  time  when  the    rule   was 
granted  ;   and  it  is  now  plSn  there  was  no  intended 
impofition  on  the   court.      Befides,   as  to  thefe  ob- 
jcftions,  there  is  a  great  difference   between   makins 
objcSions  to  an  affidavit  at  the  time  of  the  original 
motion,  and  the  fetting  afide  a  rule  already  obtain- 
ed. , 
For  thefe  reafons  the  court  were  clearly  of  opinion,   1 
that  the  objeftions  to  the  affidavit  are  not   fufficient   1 
to  fct  afide  the  rule,  the  affidavit  being  (they  faid)   I 
according  to  practice  and  common  form.     And  they  I 
♦  P  ^  r  were  alfo  of  ♦  opinion,  that  although  no  rule  would  I 
have  been  granted,  if  at  the  time  of  the  motion  it   i 
had  appeared  the  defendant  was   dead,  this  being  a  I 
revocation  of  the  warrant  of  attorney  ;    yet  as  the   I 
judgment  is  now  entered,  it  is  made  good  by  way 
of  relation,  within  the  reafon  of  Shelky*^  cafe,  and 

the 
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the  other  cafes  of  this  nature :  And  this  cafe  falls 
ttoder  the  rule,  quod fadum  fieri  non  debet ^  fed  fadum 
valet.  And  Lee  C.  f.  faid,  that  though  in  the  con- 
fideration  of  fa&s  the  time  may  be  particularly  com* 
puted,  yet  in  legal  proceedings,  the  whole  term  mud 
be  confidered  as  one  day ;  and  the  reafon  is,  from 
the  nature  of  bufincfs,  and  the  impoffibility  of  look- 
ing exadly  into  the  time  when  things  were  tranfad^ 
cd.  And  (by  Cbapple  ju^.}  though  executions  are 
fometimcs  fet  afide  after  the  death  of  the  defendant, 
yet  this  is  never  done  where  the  execution  id  tefled 
before.     Motion  therefore  denied. 

S.  p.    Saviitt  V.   mifjbire,  Barnes  170.  Fmfftr  v.  JohnftM,  Oaf.  T.  Hardw« 
158.     See   AnJrrwt  v.  SbvwM.   Ray.  it,  SibUt  v.  RmJtU,  Caf.  T.  Hardw. 

Its, 


Bowes  againft  Lucas. 


TN  debt  for  rent,  the  defendant  pleaded  nil  debet  j  J^^lTthV' 
1    and  there  was  a  verdift  for  the  plaintiff.     And  fame  pet- 
it was  now  moved  by  fcrjeant  Urlingj  (by  the  per-  [ent^^f*' 
miffion  of  Lee  €•  J.  who  tried  the  caufe  at  Bedford tTn^,m%y, 
affizcs)  to  fet  afide  the  verdift :  And  the  cafe,  as^;^^,"^;;!^'^ 
proved  on  the  trial,  the  C.  J.  reported  to  be  this  :        »ppiy  «  to 
The  defendant  was  adminiftrator  to  one  Perrot^  "l^L^lvx 
vho  was  the  original  leffee,  and  died  indebted  to  the  it  he  plyt 
plaintiff  for  rent  j    and  fince  his  deccafe,  the  defend-  i^f^U^j^]^ 
ant  had  occupied  the   lands  comprifed  in   Perrof%  may  appty 
leafc  in  his  own  right  as  affignec,  and  as  fuch  was  \^^ 
alfo  indebted  to  the  plaintiff  for  rent.     And  at  the  ^    **' 
trial  it  was  infifted  for  the  defendant,  that  he  had 
difcharged  all  the  rent  due  from  him  in  his  own 
F  right  J 
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But,  without  delivering  any  opinion  upon  this 
exception,  the  court  held  the  other  to  be  fatal: 
And  they  faid,  that  if  the  words  had  been  [one 
whercofi  it  would  have  been  well  enotl^h.  Order 
therefore  qaaflied.*         ' 

•  S.  p.  Rex,  T,  StanJiJb  Bur.  S.  C.  150— «  Salt  473.  475.  481.  Comb. 
200.  Po(f.  67.  But  by  26  G«o.  %.  c,  17.  no  order  fliatt  be  fct  afidefor  thii 
defeA  only.  But  fir.  whether  It  be  not  Aill  ntceflary  (except  in  cafes  meo- 
tionedin  j.G,  3.  e.  &i.)  that  one  of  the  jafttcet  (hould  ia  fad  be  of  the 
^onm.    See  3  Bum*s  Juf.  567.  568.  i6di^£d« 

5«'C»  Stra. 
1056.— Caf. 
T.  Hardw. 

57.  3»6- 

395-    ^  Middleton  againft  Crofts. 

a  Barnard. 
B.  R.  351. 

»K«iy.f48»wj|  prohibition  tO' »  fcrit  in  the  fpiritual  coartt 
In  prohibi-  j[  againft  Middleton  and  his  wife,  for  marrying 
pwiuff*  clkndeftinely  without  banns  or  liecnfe,  and  at  a 
tho*  he  private  houfe,  and  before  eight  in  the  morning,  &c. 
ir^^^lrtT^^  defendants  below  declared,  and  after  a  demur- 
isintitred  rer  to  the  declaration,  the  hufband  died  :  Notwith- 
^^*JJ°|^»  (landing  whichi  it  the  inftance  of  the  parties,  and 
original  19  the  fpiritual  court  might  ftill  proceed  againft  the 
ST'rthaJ-  ^^*  court  iravc  jndgment,  viz.  *that  the  pro- 
tipn^  Thehibition  (houtd  (land  as  to  the  marrying  before 
fuit  being  eieht,  and  that  a  confultatioa  fhould  eo  quoad  the 

by  hufband^'^  J  '        r-.i-     i-u   1  o      X 

and  wife,   miduc  of  thc  libeU 

u  he  die         ^d  it  was  rhovcd   m  Miehaelmas  term  laft  by 

me  u  fnti*'Mr.  Clive^  that  the  matter  may  be  dircdcd  to  tax 

Med  to  thnjnne  Middleton  the  wife  her  cofts,  upon  the  ftatutc 

'*P  c8  ^^ ^»   gW.  ^  c.  lu    (J.  7.)    But  no  fuggcftion 

^     being  then  made  upon  the  roll  of  the  hufcand's 

death,  (which  the  court  faid,  was  neceflary  in  order 

to  take  advantage  of  the  faid  a£b)  no  rule  was  at  that 

tirac  {^ranted.      This  liiggcftioa  being  afterwards 

made, 
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made,  the  fame  matter  was  again  moved  in  Hilary 
term  laft ;  and  a  rale  €0  Ihcw  caufe  wa$  then  grant- 
ed. 

And  on  the  fide  of  the  motion  k  was  now  argu- 
ed by  Mr.  Gmidfy  and  Mr.  Clive^  (1)  That  if  the 
huiband  was  living,  he  would  plainly  be  intitled  to 
cofts,  becaufe  the  libel  coniifts  of  three  diftind  ar- 
ticles, and  as  to  one  of  them,  the  f^it  below  is  de- 
termined to  be  erroneous  ;  for  which  wrong  prd- 
fecution  he  would  be  intitled  to  cods^  according  to 
Dr.  Bentlej*%  cafe,  (aj  in  the  houfc  of  lords  :  In  that . 
cafe  there  were  feveral  articles  againft  Dr.  Bsniley^p,c.^u' 
as  to  fome  of  which  there  was  a  prohibition  ;  and 
it  was  held,  that  he  was  intitled  to  his  cofts. 
(3)  The  wife  is  intitled  to  cofts  notwithftanding 
her  hniband's  death,  ibis  being  no  abatement  of  the 
fuit,  either  by  the  common  law,  or  the  z(X  of  W.-^. 
(feS  7.  J  By  the  common  law  it  is  no  abatement  ; 
(ij  Becaufe  nothing  here  is  to  be  recovered :  For 
this  is  a  new  method  of  proceeding,  in  which  the 
damages  are  a  fi&ion,  {^Plowd.  471  ^.)  and  the  pro- 
hibition is  brought  only  to  difcbarge  the  defend- 
ants below  from  the  encroachment  of  the  fpiritual 
court.  This  cafe  therefore  is  fimilar  to  thofe  of 
audita  querela^  writs  of  confpiracy,  &c.  where  if 
one  of  the  plaintiffs  dies,  the  fuit  (hall  go  on  ;  ac- 
cording to  Redman's  cafe,  10  C^.  135.  a.  (2)  The 
caafe  of  the  fuit  here  furvives  to  the  wife,  and  (he 
may  proceed  on  the  writ  alr^dy  brought,  and  can- 
not have  a  properer  ;  and  therefore  the  fuit  is  not 
abated.  7  Cq»26.  b.  Owen  13.  Hardn  i6u  The 
court  below  ♦may  certainly  proceed  againft  the  wife  •  p  ci| 
upon  that  part  ot  the  libel  for  which  a  confuitation  ^^ 
is  granted,  and  (he  will  be  fubjed  to  cofts  there, 
(for  by  the  civil  law  no  adion  abates  by  death  or 
othcrwife)  and   therefore  it  is  reafonab(e  that  the 

prohibition 
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prohibition  fhould  not  abate,  and  that  fee  ought 
to  recover  her  cofts  in  this  court :    Here  Ihe  bath 
obtained  judgment,  and  the  cofts  follow  of  courfe- 
Arid  flic  may  be  alfo  acquitted  upon  that  part,    for 
which  there   is  a  confultation.     That  the  defend* 
ants  below  are  hufband  and  wife,  makes  no  differ- 
ence  in  the  prefent  cafe  ;    for  though  as  to  matters 
of  property,  hufband  and  wife  are  confidcred  as  one 
perfon,  yet  as   to  crimes  they  arc  regarded  as  two 
diftinft  perfons :    And  this  is  a  fuit  againft  them 
sriminaliter^  and  not  civHiter.    It  is  a  diftind  offence 
in  each,  for  which  they  were  liable  to  be  puniflicd 
feverally  by  penance  j    and  the  fuit  below  furvivcs 
againft  the  woman.     11  Co.  61.  b.     Befides,  it   be- 
ing laid  in  the  declaration,  thait  the  proceeding  in 
the  fpiritual  court  is  to  the  damage  of  the  hufband 
and  wife,  the  judgment  muft  be,  that  they  recover 
their  damages  and  cofts,  though  the  hufband  alone 
expended   the  money  for    the  cofts.     1  i?o//.  516- 
^     But  fuppofing  that  by  the  common  law  this  fuit  was 
abated  by  the  death  of  the  hufband,  this  is  altered  by 
the  ftatute  of  FT.  3.      (fea.  7.)    for  the  caufc  of 
aftion  fuTvives  to  the  wife,  who  may  proceed  on  the 
writ  already  brought ;  and  the  aft  makea  no  differ- 
ence between  the  cafes,  where  baron  and  feme,  and 
where  others,  are  plaintiffs.     And  that  the  hufband 
and  wife  are  here  to  be  confidered  as  two  diftind: 
perfons,    is  plain  by  what   is    before    mentioned. 
(3)  If  the  wife  is  intitled  to  any  cofts,  (he   muft 
have  them  from  the  firft  motion  for  the  prohibition  : 
And  fo  it  was  determined  in  Swetnam  and  Archer^ 
^  in  the  exchequer,  Hil.  1 2  Geo*  i.  upon  the  authority 

u.  ^Fort.  ^^  Horton  and  Starkey,  (b)  cited  in  that  cafe  by  baron 
348.         Forte/cue.    And  this  alfo  appears  by   Dr,  Bentlef^ 
cafe. 


On 
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On  the  other  (idc  it  was   argued  by  folicitor  gene- 
til  Strange  and  ferjeant    Wynnes    (i)   That  this  is 
not  a  cafe  within  the  ftatute  as  to  cofts :    For  the 
vords  [obtaining  *judgmcnt]  muft  be  underllood  of  *  P  w 
an  efiedual  judgment  on  the  merits,  whereas  here 
the  plaintiff  below  has  prevailed  in   the  fubftantial 
part  of  the  charge,  viz.  the  clandeftine  marriage  of 
the  parties  ;  and  has  failed  only  in  the  lingle  circum- 
fiance,    of  their  marrying  at    an   improper  time* 
Befides,  in  prohibition  both  parties  area&ors;  and 
therefore,  where  the  prohibition  is  ordered  to  (land 
for  part,  and  a  confultation  is  awarded  for  other  part, 
they  are  equally  m  reafon  intitled  to  fuch  cofts,  for 
&ch  part  as  they  have  refpe&ively  prevailed  therein  ; 
which  is  all  one  as  if  neither  was  intitled.    In  the 
prefent  cafe  the  plaintiff  below  has  rather  prevailed, 
as  he  has  made  good  two  parts  out  of  three  ;   and 
therefore  if  the  defendants  below  are   intitled  to 
cofts,  a  fortiori  he  is  fo  too.     [But  to  this  it  was  an- 
fwered  by  the  court,  that  at  common  law  two  judg* 
meats  cannot  be   given  for   cofts,  though  this  be 
eften  done  in   equity.]     As  to  Dr.  Bentley's  cafe, 
the  houfe  of  lords,  where  that  was,  exercifes  a  dif- 
credonary  power  in  giving  cofts ;  which  they  forne* 
times  aUow  in  cafes  where  they  are  not  given  below. 
[But  this  the  court  denied. J      (2)    The   wife  is 
not  intitled  to  cofts,  becaufe  by  the   death  of  the 
hulband  before  judgment  the  fuit  was  abated  ;  and 
the  wife  may .  apply  for  a  new  prohibition,    fo  that 
it  is  not  prejudicial  to  her.     Bro.  Brief y  27  a.     Co* 
Ut.  85.  a.     Styleijili.     Cro.  Car.  509.     10  Ca.  134. 
It  is  alio  material  that  this  fuit  is  by  hu(band  and 
wife,  who  are  confidered  as  one  perfon  ;    and  the 
hulband  only  is  fubjeft  to  damages  and  cofts,  or  to 
an   amercement  pro  falfo  cJamore^  the  wife   being 
fuppofed  to  be  joined  for  conformity  only :  And 

therefore  it  is  not  reafonable  that  cofts  fliould  be 

paid 
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paid  to  the  wife,  when  flieherfelf  would  not  be  fub- 
je£i  to  cofts  if  judgment  bad  been  againft  her.  As 
the  hulband  only  is  at  the  expence  of  carrying  on 
the  fuit,  the  cofts  ought  to  be  paid  to  his  repretema- 
tive  if  he  prevails.  Bro.  Baron  and  Femej  i6.  Fitz. 
Coron.  276.  Hoh.  98,  129,  177.  As  to  the  ftatutc 
of  W.  3.  this  is  not  cakuiated  for  cafes  where  huf- 
band  and  wife  are  plaintiffs,  and  the  huibaud  dies, 
becaufe  fuch  a&ion  is  confidered  as  the  fuit  only  of 
the  hu(band,  and  he  alone  is  at  the  expcnce  of  it* 
P^'  And  in  this  *cafe,  if  the  wife  was  to  go  on,  it  is  a 
quellion,  whether  (be  can  be  charged  with  any  cofts 
for  that  part  in  which  the  plaintiflF  below  has  fnccecd- 
ed  ;  at  lead,  further  than  her  own  time.  As  to  the 
third  point,  it  was  admitted  by  the  defendant's  coun- 
fcl,  that  fuppoiing  the  plaintiff  to  be  intitled  to  cofts, 
thefe  muft  attach  from  the  time  of  the  firft  application 
for  the  prohibition,  according  to  the  cafes  cited  for 
that  purpofe. 

Upon  the  firft  argument  of  this  cafe  it  was  faid  by 
lord  Hardwicke^  then  chief  juftice  of  this  court,  that 
where  ^  prohibition  goes  to  part,  and  a  confuitadon 
to  other  part,  it  is  a  fettled  point,  that  the  plaintiff 
in  prohibition  is  intitled  to  his  coils,  the  words  of 
the  ad  being,  [or  any  award  of  execution.^  And  the 
whole  court  were  now  clearly  of  opinion  as  to  the 
other  points,  that  notwithftanding  the  death  of  the 
hufband,  the  wife  is  intitled  to  cofts  :  For  (1) 
This  is  no  abatement  of  the  fuit,  by  the  rules  of 
the  cQmmqn  law,  becaufe  if  the  fuit  was  abated 
thereby,  the  wife  could  not  have  a  different 
writ  as  to  form,  or  proceed  in  another  manner 
than  fbe  did  before.  And  therefore  this  materially 
differs  from  the  cafe  of  coparceners,  where  if  one 
dies,  though  there  was  fummons  and  feverance,  that 
will  be  an  abatement :  And  the  reafon  is,  beaufe 
the  furyivor  hath  now  the  whole  dcfcended  to  her, 

whereas 
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whereas  before  flic  was  intitled  to  a  moiety,  and 
therefore  her  writ  varies.  There  is  alfo  an  eftabliflied 
difference,  which  is  applicable  to  this  cafe,  between 
an  aSion  or  fuit  brought  for  recovering  fomething, 
and  where  it  is  only  to  difchafge  the  parties ;  in 
which  laft  cafe  the  death  of  one  is  no  abatement.  (2) 
Suppofing  that  this  fuit  was  abated  by  the  common 
law,  yet  it  is  continued  by  the  ftatute,  as  the  caufe 
of  adion  furvives  ;  for  the  wife  is  fubjeft  to  penance 
and  excommunication.  And  though  in  many  cafes 
the  buiband  and  wife  are  confidered  as  one  perfon, 
and  one  is  frequently  joined  for  conformity  i  yet  in 
this  and  other  cafes  where  they  are  proceeded  againft 
crimnaliter^  they  are  real  parties,  and  as  much  diC- 
tin£b  as  two  other  perfons.  And  Probyn  juft.  faid, 
that  if  the  *wife  is  condemned  below,  he  believed  •pg^ 
that  Ibe  muft  pay  the  whole  cofts  from  the  beginning 
of  the  caufe. 

The  court  were  alfo  clearly  of  opinion,  that  cofts 
muft  be  allowed  from  the  time  of  the  original  motion 
for  the  prohibition :    And  fo  Lee  C.  J.  faid,  it  was 
determined  in  Berry  and  Crofs^  (c)  Eajier  i  Geo.  2.  j^)  cited 
Motion  therefore  granted.  .  stri.  si. 


rb$ 
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«.  C.  Bur. 
S,  C.  ii6« 


The  inhabitants  ofFyfield  Magdalen  and  Wejlower. 


Mdfcfllicc     A   N  order  was  made  by  two  juftices  for  the  re- 
fer a  year,  J^\^  moval  of  William  Trim  and  his  wife  and  five 
unlr'hc  children  from  Wejlower  to  Fyfield  Magdalen^  as  the 
fame  con.  placc  of  their  laft  legal  fettlement ;  which,  upon  ap- 
a  f.^ticl**"  peaU  was  confirmed  by  the  feffions :   And  the  cafe, 
mcnr,  iftheas  fct  out  in  the  feflions  order,  was  this  : 
ince  do^ni     ^^''''^'^   "TV/m,    the  paupcr,    was   hired  at  Fyfield 
jtxc.tf^Mdaiy.  Magdalen  from  Midfummer  to  Lady -day  at  forty  Shil- 
lings wages,  which  time  he  fcrved  with  his  matter. 
And  on  Lady-day  he  received  his  wages,  and  on  the 
fame  day,  by  his  matter's  confent,  went  to  his  fa- 
ther's houfe,  and  after  an  hour's  abfence,  by  his  fa- 
ther's advice,  he  returned  to  his  matter,  and  was 
hired  by  him  for  a  year  at  3/.  \os*  wages,  and  con- 
tinued with  him  U>x  half  a  year  only,  under  this  l^ft 
contraft. 

It  was  moved  by  Mr.  Gundry^  that  both  orders 
might  be  quaflied  ;  (i)  Becaufe  not  only  an  hiring 
for  a  year  is  neceflary  to  gain  a  fettlement,  by  3,  4 
W*  &  M.  c.  I  !•  but  alfo  a  continuance  in  the  fame 
fervice  for  a  year,  by  8,  9  W.  3.  c.  30.  {fe£l.  4-^  And 
what  makes  this  cafe  much  the  ttronger  is,  that  the 
paupcr  left  his  matter  and  went  to  his  father ;  and 
though  he  ftayed  with  him  for  an  hour  only,  yet,  for 
*  P  63  ^h*^  time,  he  was  his  own  matter :  •And  if  an  hour  s 
abfcnce  is  not  a  difcontinuancc  of  the  fervice,  by 
parity  of  reafon  an  abfence  for  a  week,  or  a  month, 
is  not  fuch.  The  ftatutes  relating  to  this  point  ought 
not  to  be  extended  by  an  equitable  conttruflion  be- 
yond the  letter,  becaufe  the  fervant  mutt  |iave  a  fet- 
tlement 
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tiemcnt  fome  where  or  other^  and  it  is  alike  to  him 
by  what  parifli  he  is  maintained.     And  as  to  the  hir- 
ing, where  one  is  hired  for  two  half  years  to  two 
different  matters  in  the  fame  pari(h,  this  will  not 
conilitute  a  fcttlement.     (2)  Suppofing  that  the  fa- 
ther hath  gained  a  fettlement  at  Fyjield  M.  yet  it  doth  v^.  Bur.  s. 
not  appear  that  the  children  are  fettled  there  :  For  ^/J^\ll[ 
the  cafe,  as  fet  out  in  the  feflions  order,  relates  only  178. 
to  the  father ;  whereas  the  children  may  have  gained 
a  fettlement  eliewhere,    efpecially  as  their  ag^s  are 
not  mentioned* 

On  the  other  fide  ferjeant  Huffey  cited  The  King 
and  the  inbabUants  of  Aynboe^  {a)  in  lord  Raymond's  (tf)Fitx  o. 
time;  and  The  inhabitants  of  Brigbtwel  and  We/iban-  J;,?eTi4v 
"'^^9  C^J  ^^l*  I  ^^^*  '*  ^^  ^^^^  which  cafes,   he  1  Lord 
faid,  it  was  determined,  that  an  hiring  and  fervice  f^^"* 
for  a  year,   upon  different  contracts,  to  the  fame  (^}  10  Mod. 
pcrfon,  is  fuflSicient  to  gain  a  fettlement.  cll'slf'^*' 

Lte  C.  J.  When  the  court  firft  came  to  the  rcfo- 
liition  mentioned  at  the  bar,  which  was  in  the  time 
of  lord  Macclesfield^  Sir  Tboma^  Powys  hcfitated ;  but 
however  it  was  determined,  that  if  there  be  an  hir- 
ing for  a  year  and  a  fervice  for  a  year,  \t  is  fufBcient 
to  gain  a  fettlement,  though  it  be  not  on  the  fame 
contraQ :  And  the  reafons  which  lord  Macclesfield 
went  upon  were,  that  this  was  agreeable  to  the  words 
of  the  ad,  and  that  the  ground  of  making  an  hiring 
and  fervice  for  a  year  ncceflary  to  gain  a  fettlement 
is,  the  credit  given  t»  the  fervant  by  fuch  an  hiring, 
and  the  fervice  rcfulting  to  the  pariih  by  his  labour : 
Both  of  which  are  exa£Uy  the  fame,  whether  the  hie- 
ing be  on  one  or  different  contrads.  And  in  the 
cafe  of  Tbe  inbabitants  of  Ivingboe  znd  Solebury,  (0(0Stra.9o, 
where  a  fervant  lived  with  a  farmer  for  half  a  year.  Fort,  jr 7. 
«id  continued  the  remainder  of  the  year  with  an  affig-  ^\*^  g,^ 

nee 
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^  P  64  nee  on  the  fame  farm,  *it  was  determined,  that  there- 
by he  gained  a  fettlement.  As  to  the  abfence  of  the 
pauper  in  the  prefent  cafe  for  an  hour,  this  is  not 
fuch  a  difcontinuance  as  is  fufficient  to  prevent  his 
gaining  a  fettlement :  And  it  would  be  a  hard  con» 
ftruftion  indeed,  to  make  fo  (hort  an  abfence  amount 
to  an  abfolute  diflblution.  The  other  ofaje&ion  is 
not  material ;  for  by  the  iirft  order,  the  hufband, 
wife  and  children  are  removed  to  F.  as  the  place  of 
their  laft  legal  fettlement ;  and  this  order,  that  of 
the  feffions  confirms,  and  only  ftates  the  h€t  on 
which  the  doubt  arofe :  '  Both  orders  muft  be  taken 
together. 

The  reft  of  the  court  were  of  the  fame  opinion : 
And  Probyn  juft*  faid,  that  the  ftatutes  mentioned 
are  in  reftraiot  of  the  liberty  of  the  fubjeft,  a  refi- 
dence  of  forty  days  being  before  fufEcient  to  gain  a 
fettlement,  and  therefore  they  muft  be  conftrued  in 
a  liberal  manner.  And  (by  Chappie  juft.)  upon  the 
laft  day  of  the  firft  contrad,  and  the  firft  day  of  the 
fecond  contra£t,  the  pauper  muft  be  confidered  as  be- 
ing in  his  mafter's  fervice  throughout  the  whole  day# 
Both  orders  were  therefore  confirmed*! 

I  See  Rex  t.  Sulgravt  i  Term  Rep.  B.  R.  7784— >Bar.  Sst.  Cas*  256«  2S0* 
i^%.  545,  Doug.  2^6.  Cald.  4.  6$. 


The 
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The  King  againft  Bell  and  his  wife. 


^OHN  Bell  and  his  wife  being  brougfat  up  by'*''^**"?^ 
J  habeas  corpus ^  (by  the  return  whereof  it  appeared  foMfeioIy, 
diat  they  were  committed   for  felony,    in  ftealing  »^!«'"«i '<> 
gcxxis  belonging  to  the  guardians  of  the  poor  of  Can-  trui'iuving 
ierbury^  it  was  moved  by  Mr.  Ketelby^  that  they  may  ^'•^^^•'•y-^ 
be  bailed,  upon  affidavits  by  the  parties  themfelves,    * 
that  this  was  a  groundlefs  and  malicious  profecution : 
And  it  was  alfo  fworn  by  others,  that  two  feffions 
had  pafled  at  Canterbury  fince  the  defendants  com- 
mitment without  any  trial,  though  the  parties  them- 
feWcs  bad  endeavoured  to  bring  it  on  ;   the  interefl: 
of  the  goods,  charged  to  be  ftolen,  being  veiled  in 
the  £aid  guardians,  who  are  the  magiflrates  of  the 
city,  and  confequently  incapable  of  trying  the  caufe. 
And  Mr.  Tayhr  •  (of  counfel  alfo  with  the  defen*  •  p  65 
dants)  cited  a,  Jems  aaa.  5  Med.  323.  and  Jackfon\ 
cafe,  mentioned  in  a  Hawk*  P.  C.  113. 

It  was  obj^Sed  byjerjeant  Urling  to  the  reading 
of  the  affidavits  by  the  defendants,  that  they  being 
charged  with  felony,  this  would  be  (in  tSeGt)  to 
purge  themielves  thereof. 

But  the  court  faid,  that  they  might  make  ufe  of 
any  means  for  receiving  light  in  the  cafe,  in  order  to 
guide  their  difcretion :  And  to  be  fure  the  court  will 
not  place  an  undue  credit  on  the  affidavits  of  the 
parties  themielves.  Whereupon  the  affidavits  of  the 
defendants  were  read. 

And 
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And  the  parties  were  ordered  to  be  bailed,  it  ap 
pearing  very  doubtful,  whether  the  hufband  was  guil- 
ty or  not ;  and  almoft  plain,  that  the  wife  was  not. 
And  Lee  C.  J.  faid,  that  in  the  cafe  of  iimple  felony 
(as  grand  larceny)  if  hulband  and  wife  are  found 
guilty  on  an  indidment  againft  them,  the  wife  mud; 
be  acquitted.  But  the  principal  reafon  of  admitting 
the  defendants  to  bail  was,  that  they  might  have  been 
tried  before,  there  having  been  an  af&zcs  fmce  their 
commitment:  And  C.  J.  faid,  he  remembered  a 
(imilar  cafe ;  where  on  account  of  a  delay  the  defen^ 
dant  was  bailed. 


Holcroft  againft  Collwejl. 


JKc'°  TVyfOTION  by  Mr.  Clajion  to  difcharge  a  rule 
vtmut  may  XVX  granted  on  the  common  affidavit  for  changing 
i^^VIToli*®  i;^/i«^  from  Lmdon  to  Lancajier^  in  an  aftion  up- 
on •  pro-   on  a  promiflory  note.      And  he  argued,  that  the 
"btc^*^      ^^««tf  is  never  changed  in  a&ions  on  bonds ;  and 
there  is  the  fame  reafon  againft  changing  the  venue 
in  the  cafe  of  notes,  thefe  being  confidered,  fincc  the 
late  ftatute,    in  the  nature  of  fpecialties :    And  the 
*  P  66  fame  requifites  arc  neceflary  to  be  proved  at  the  *trial 
in  both  cafes.     And  for  thefe  reafons,  he  faid,  in  the 
Common  Pleas  the  venue  is   always   refufcd  to  be 
changed.     He  alfo  cited  Salk.  699.  Elliot  and  Mann, 
Hit.  2  Geo.  2*  in  this  court.    There,  in  an  a6:ion  on 
an  inland  bill  of  exchange,  it  was  moved  to  change 
the  venue  j    but  it  was  never  determined.    And  be 
mentioned  other  cafes,  but  none  in  point. 

The 
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The  whole  court  (except  Chappie  juft.)  were  a- 
gunft  difcharging  the  rule  for  changing  the  venue : 
And  they  faid^    that  whatever  the  practice  of  the 
Common  Pleas  may  be,  there  is  no  inftanc6  where, 
in  this  court,  the  venue  was  refufed  to  be  changed  in 
adions  on  promiflbry  notes.     And  Page  juft.  faid, 
there  is  no  difference  between  an  adtion  on  a  note  of 
hand,  and  one  on  a  parol  promife  ;    both  being  ac* 
tioDs  on  the  cafe,   and  the  note  is  only  evidence  of 
the  debt :  And  the  ftatute  doth  not  alter  the  nature 
of  the  adion.     But  Chappie  juft.  inclined  to  the  con- 
trary.    For  (he  faid)  in  adions  on  a  deed,  or  fpeci- 
alty,  the  venue  is  never  changed  :  and  the  books  re- 
lating to  mercantile  affairs  call  promiffory  notes  by 
the  name  of  fpecialties.     And  as  thefe  notes  now  fre- 
quently  pafs    through  many   indorfements,  a  great 
deal  of  proof  may  lie  on  the  plaintiff.     And  he  cited 
the  following  cafes,  all  of  which  were  in  the  Com- 
mon Pleas.     Vigars  and  Vigars,  Trin.  9  Geo.  2.  Mo- 
tion to  change  the  venue  in  an  a&ion  on  a  promiffo- 
ry note ;  but  denied.     Ward  and  CockltnVj  (tf)  in  the  fsj  Banj«. 
fame  term.     In  the  cafe  of  a  note,  the  like  motion*'*** 
was  made,  and   denied.     Lufwich    and   Wilcox.(V)(y;^^rntu 
Motion  in  tjiat  cafe  to  change  the  venue  in  an  adion  so*Ai>e  v. 
upon  a  policy  of  infurance,  from  Cumberland  to  Brifiol,  yi^u  B»r. 
or  the  adjacent  county.     And  the  court  faid,  that  in  ^*,jt,^^;. 
adions  on  promiffory  notes,  it  was  not  the  praftice  to  mint,  nir- 
change  the  venue^  but  that  it  might  be  different  in  ^*^^VV. 
the  cafes  of  policies.     However,  the  motion  being  to  Hmjs.  Bar- 
change  the  venue  into  an  adjacent  county,  it  was  de-  ^"  J^J;^ 

nied.  Br^T  Bar- 

In  the  principal  cafe  a  rule  was  granted  to  flicw  J"  *^|; 
caufe,  &c.\  cSe.^Lr^ 

nes  492. 
D<nunet  V. 
t  See   1  Will,  4I.— A^r^i  ▼.  Broad,  Say.  j.^reiue  changed  in  B.  R.  in  Brian,  x 
fuch  iakmt.  BUck2. 

The^'^' 
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•  P  67  •The  King  againft  the  inhabitants  of  Kay  {or  Wrafl 


Ordorof re-    A    jj  ofdcF  of  removal  made  by  two  jufticcs  was 

gifted,  it  jtlL    ^^^  quaflied,  becaufe   it  did  not  appear  that 

not  appear.  Que  of  thcm   was  of  the  quorum  ;    the  words  of  the 

thft^nc*of  order  being  [both  juftices  named  in  the  fccond  affign- 

the  joftices  ment].     And  the  court  faid,  they  could  not  take  ju. 

^^./     dicial  notice  what  is  the  meaning  of  thcfe  words. 

Ante.  57.       Hereupon  it  was  prayed  by  Icrjeant  Hujey^  f who 

argued  in  fupport  of  the  order)  that  the  order  might 

be  amended  here,  or  remanded,    for  that  purpofe. 

But  as  the  point  to  be  amended  was  matter  of  fa3, 

and  there  was  nothing  to  amend  by,  it  was  refufed. 


French  qui  tarn  zg^xxiVt  Wiltjhire^ 


objeaion      /%    N  aftion  qui  tarn  was  brought  againft  the  de- 
thatihef|e.  J-^  feudaut  for  exceffive  gaming,  upoii  the  ftatute 


mre  was  j 


warded  in  of  9  A.  c.  1 4.  and  a  verdid  and  judgment  having 
fnd  warrT'  ^^^^  obtained  againft  him,  it  was  now  moved  by 
turnabiein  fcrjeaut  Parker^  in  arreft  of  judgment,  (O  That  the 
^wfovclJl  '^^^ir^  facias  is  awarded  in  Hilary  term,  and  rcturna- 
luicd,  there  blc  Trinity  term  after  ;  fo  that  nothing  appears  to 
pcr'^fonti^  have  been  done  in  Eajier  term :  And  confequcntly 
nuancis  on  here  is  a  difcontinuance*     (2)  In  the  declaration  the 

tbe  piea 

roB  •,  and  the  want  of  them  on  the  nifi  prius  roll  is  not  material.— In  an  aflion  on  the  fta- 
tute againft  gaminjr,  the  declaration  concludes  "  whereby  the  adion  accrued  to  tbi  Kingi 
the  poor  of  the  par  ijb,  and  the  informer*'  (whereas  theadHon  is  only  given  to  the  informer) 
the  words  "/^  King^  the  poor  of  the  parijh''  are  meie  furplufagc.  The  panel  being  an- 
nexed to  the  Diftriti^as  is  a  good  return, 

words 
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WDitb  arc,  [by  wbich  the  adion  accrued  to  the  King, 
the  poor  of  the  parifli,  and  the  informer]  which  ig- 
falfe^aad  a  mifrecital  of  the  ad;  for  thereby  the  adion 
18  gi^^  to  the  informer  only.  (5)  The  diftringas-  \m 
alhm  hreve  withOBt  any  return  to  it. 

hi  aniWer  to  the  iaA  objcdion,  {which  is  the  mod 
materiai]  it  was  argued  by  the  ferfcants  Bellfield  and. 
Bumeij  unA  others,  that  if  the  venire  facias  had  been^ 
alkmof^  the  ^di/lringas  ^  wokild   be  ill;    but  as  that,'*  p  58 
which  is  the  principal  procefs,  is  right,  and  well  re* 
turned,  the  otheris^aanendable  by  8  H.  6.  c.  15.  as  this, 
iionly  the  default  of  theihcriff^.  .  i  Roll.  204.  pL  z, 
3.    5  Gr.  41.  b.    JTeho.   liq.     Cro.  Joe.  44^^  528. 
2RoIk  R^*  a  10.  J  Htib^  130.    \t  is  alfo  helped  by 
sGeo:  I.  c.  13.  whteh  extends  to  popular  anions, 
thefe  being  not  mdntibaed.in  the  exception.:    And 
this  ad  (it  was  faid)'  lord  King  ufed  to  call  an  omni- 
potent obe;     Beiides,  as  a  difiringat  is.  only  a  mefne 
procefs  to  compel  the  jury  to  come  in,  and,  m  this  cafe 
they  did  aftualiy  appear,  though  tho  dijiringas  be 
album  br^e^  this  is  *  not  material.     Soiin  Widdringtm . 
and  .Cbarleton^  (a)  vfhidtx  was  an  appeal  by  a  wife  of  (a)  to  Mod. 
the  death  of  her  huiband,  Ihe  omiffion,  in  the  ^^';?«»^  ^.  c  m^'t. 
of  the  words  "  de  morte  virijm^  iff  a"  '  was  held  tOHardw/39* 
be  cured  by  the  appearance  of  thedefendant.  . .  f  Atk/cVo. 

It  was  argued  by  foUcitor  general  Straage  and  fcr-  %  Birnant/ 
jcant  Parkevy  by  way  of  reply,  that  improper  returns  ^'^^% 
only  are  amendable  by  the  ftatute  of  if.   6.  but  inc.  r.  17!/.' 
this  cafe  there  is  nothing  for  that  aft  to  operate  upon,  »o7.poft« 
there  being  no  return :  So  that  here  a  return  mult  be  ^^*' 
added,  and  not  amended.    Teh.  1 1  o.     And  as  to  the 
^&  of  Geo.  i.  this  extends  only  to  bills  and  writs, 
but  not  to  returns.     The  other  argument,  that  this 
dcfcft  is  cured  bv  the  appearance  of  the  jury,  proves 
too  much  ;  for  it  fo,  it  would  be  the  fame  in  the  cafe 
of  a  venire  facias :  And  yet  an  ad  of  parliament  was 

G  thought 
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thought  ncceflbT^  to  cure  ddfiwlU  ther& .  But:  the 
whole  court,  Lee  C  J.  oifiMe^  vac  dearly:  i^f  opi- 
nion, that  none  of  the  objcditmb  lire  matetU ;  fof 
as  to  the  firft,  there  are  proper  oofitfnuancos:  fBtffti 
upon  the  plea  roll ;  and  the  vont  of  them  on  Ae«i^ 
prim  roll  is  not  materiaL  (2/  The  words  objoded  to 
in  the  declaration  arc  mere  ifurplufage :  For  if  it  bad 
been  faid  only,  ^*  per  quod  aiSo  acarevii^*  it  would 
have  been  fufficicnt.  And  (y^y  Page  juft.)  if  it  had 
been  added  [to  y^bn  a  Styles]  this  would  n»t  have 
vitiated  the  declaration,  bccaufe  the  lad  wocdi  Would 
^  be  intirely  infignificant^    But  ^  to  tbe  laft  oljjefiion, 

^  ^9  the  court  delivered  no  opinion^  Hecaufq  it  ♦appeared 
that  the  panel  was  annexed  to.  the  di/iringigsi  atd 
this,  they  faid,  was  a  good  return.     But  (by  Fdl^ 
•  Vide  12  J^^O  ^  ^^^  return  is  none  at  all;  and  by  the*  Aatuu 
jac.i. C.I 3.  a  bad  one  is  amendable.     And  he  chcd  a  cife  of  fbi 
sliMs.    bifi^^t^^^^'^M  aad  Sir  John  Barnardy{b)  ift  tbctooic 
of  lord  Holt^  where  the  venire  was  right,  but  the  <^ 
tringas  omitted  the  name  of  .one  of  the  di^CBAdaatSi 
and,  upon  his  motion,  it  was  bdd  wcUci^otigh. 

After  the  court:  had  delivcted  their  opiti«oltti»  s^ 
ft^ra^  Mr.  fblicitor  general  ftarted  another  :^i^- 
on^  viz.  that  this  ^e/iire  faeiat  is  dc  ctfrpore  emiiatus^ 
and  the  ftatute  of  4,  ^  J.  a  i6.  esc4>ts  adiMS  on 
penal  ftatutcs  j  and  by  the  common  law,  the  jury  maft 
Pod.  90.  con^^  ^^  vicine^.  Whereupon  the  cafe  was  ordered 
*    *    to  ftand  over. '    . 


C&ri 
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8.  C.t  Stn« 

Carf  againft  Marjh.  loSo. 


APkohitrition  was  prayed  laft  term  by  Mr.  Deni^^^^J^ 
fan^  to  an  appeal  depending  in  the  court  oftheortUna- 
arches;  and  a  rule  to  (hew  caufe  was  then  granted }  ^  ^^u. 
and  die  cafe  was  this :  M,^n  a' 

The  executor  of  one  yane  Cart  petitioned  the  or-  ^*}^^  '•- 
dinary  for  a  licence  to  ered  a  monument  to  the  me-  the' pltuag 
mory  of  the  laid  Cart^  in  a  particular  place  in  Dun^  up  ^^  > 
ftable  church :   And  there  was  alfo  another  petition  by  S'^a^ctorch. 
the  executrix  of  Barbara  Marjb^  for  a  licence  to  fet 
up  a  monument  to  Marjb^%  memory  in  the  fame  place 
ia  the  £ud  church.     But  the  executrix  of  Marjb  find- 
ing the  ordinary  inclinable,  on  being  attended  by 
tbeparties,  to  determine  the  matter  in  favour  of  the 
other  executor,  (he  appealed  to  the  arches  before  any 
liceace  was  granted,  and  was  now  proceeding  on  the 
laid  appeal. 

It  was  now  argued  by  Dr.  Paul^  bis  Majefty's  ad- 
vocate general,  and  by  others,  againfl  the  prohibiton  ; 
and  by  ♦  ferjeant  Wright  and  Mr.  Denifon  in  favour  •  p  ^o 
thereof.  And  by  thefe  laft  it  was  urged,  amongft 
pthef  things,  that  the  granting  of  faculties  in  this  cafe 
|s  a  matter  of  a  difcretionary,  and  not  oi  ^  contentious 
jurifdidion ;  for  a  licence  confers  no  intereft,  but 
the  foundation  of  the  power  of  granting  it  is  only 
to  prevent  the  creding  of  any  thing  indecent  or  fu- 
pcrftidous* :  And  therefore  the  ordinary  has  the  fole 
G  a  power. 
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power,  all  one  as  in  the  certifying  of  marria^  or 
baftardy,  and  cannot  be  controuled  by  the  archbifliop 
in  the  ezcrcife  thereof.  4  In/i.  337.  IhA.  69. 
12  Co.  105.  And  though  the  prefent  queftion  is  a 
difpute  between  two  ecclefiailical  judges,  yet  this 
court  may  interpofe  by  way  of  prohibition.  Bsb. 
17.  Cro.  Jac.  366.  2  Roll.  313.  And,  on  this 
fide,  many  other  cafes  were  cited. 

But  (by  the  whole  court)  an  appeal  lies  in  diis 
cafe  from  the  ordinary  to  the  arches.  And  tl^efore 
they  refufed  a  prohibition.    Eh  relatione  alterius. 


s.c.iStra.  Turner  againit  FTiirrm. 

1079. 


IN  anaftioht)f  debt  for  abol.  upon  the  game-a 
of  9  A.  c.  14*  the  defendant  was  arretted  on  \ 


;.aa 
Plaintiff  ^  ot  9  yf  •  c.  14*  the  defendant  was  arretted  on  an 
sut^o"  2lffi^^^^^  ^^^^  ^  ^^  indebted  to  the  plaintiff  in  151/. 
^*;  far  4f .  for  money  won  of  him  at  playv  without  mention- 
money  won  jjig  |jq^  much  was  wou  at  cftch  'timc.  And  in-yW- 
at^pUy,")"  ^^^y  ^^^^  '^ft  *^  was  moved .  by  folicitor  general 
f"*ciafb?ii  ^^^^"S^9  ^^^^  the  bail-bond  may  be  delivered  up,  and 
s^ppk.**  <^o»Timon  bail  accepted  ;  And  he  faid,  that  irfaiftions 
dJy"uiiow  ^^^^  P^"^^  ftatutes  fpecial  bail  is  never  required ;  and 
ed\o  V"^'  this,  he  infiftcd,  was  the  prefent  cafe",  tHe  money  for 
rhe***how  wb^c*^  ^he  aftion  is  brought  not  being  due  as  on  a  j 
mudiha'd  contraft,  but  given  by  the  ftatutc  to  the  lofer; 
eachfl«?n*' ^"^  if  hc  doth  Hot  fuc,  to  any  otbcr  pcrfon:  And 
Ind  thalTt'  therefore  it  is  to  be  confidered  as  a  penalty.  *  ' 

wiVhin^         On  the  other  fide  it  was  then   argued 'by  Mr. 
montV.  be-  ^-«C^,  that  although  it  muft  be  admitted,  -where  a 

fore  the  .         '  '  I 

bringing  of  the  a^ion  •,  a  it  wai  explanatory  onJy, 

penalty 
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penalty  it  *giyen  to  common  informers,  fpedal  bail  is  •  p  yi 
not  required,  yet  otherwife  it  is  where  it  is  given  to 
the  party  aggrieved.  And  in  this  cafe  the  money 
fued  for  is  not  properly  a  penalty,  but  is  to  be  confi- 
dered  as  received  by  the  defendant  for  the  ufe  of  the 
phintiflF,  as  he  came  by  it  by  unlawful  means  :  And 
it  is  like  the  cafes,  where  money  is  paid  by  compul- 
fion,  or  without  confideration.  Iftheaftion  had  been 
brought  by  an  informer,  the  money  fued  for  muft 
mdeed  be  regarded  as  a  penalty,  becaufehe  never  had 
a  property  in  it  ;  but  it  makes  a  great  difference, 
that  here  the  lofer  is  the  plaintiff*:  And  the  fame  fta-  * 
tote  may  in  one  part  be  remedial,  and  in  another 
penal. 

And  on  the  fame  fide  an  affidavit  was  produced, 
that  49/.  were  won  at  one  time,  and  feveral  other 
fums  at  other  times,  amounting  to  more  than  to/,  at 
each  fitting  ;  all  which  together  make  up  the  faid 
151/.  41.  and  that  the  money  was  loft  within  three 
months  before  the  bringing  of  the  a^ion.  And 
though  Mr.  folicitor  objeQed  to  the  reading  of  this 
affidavit,  as  being  contrary  to  practice,  yet  the  court 
permitted  it  to  be  read,  as  it  was  explanatory  only. 

When  this  cafe  was  firft  argued,  the  court  (Lee 
C  J.  abfente)  feemcd  divided  in  opinion*  Page]\i(i. 
was  of  opinion,  that  the  plaintiff'  was  entitled  to  bail; 
for  that  the  ad  makes  the  money  won  a  debt ;  and 
it  has  in  effed  cnafted,  that  the  winner  owes  fo  much 
to  the  lofer.  But  Probyn  and  Cbapple  juft.  feemed 
inclined  to  the  contrary,  becaufe  here  the  property 
of  the  money  was  abfolutclv  devefled  }  and  therefore 
this  cafe  materially  differs  from  thofe  where  money  is 
paid  without  confideration  :  And  confequently  there 
is  no  difference,  as  to  the  prefent  point,  between 
common  informers  and  the  perfons  aggrieved.  And 
Chappie  ]m^.  faid,  that  it  was  determined  in  the  Com* 

mon 
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mon  Pleas,  by  the  lord  chief  jufticc  £yr^,  U^t  i£ 
more  than  lo/.  is  won,  and  no  fecurity  giveat  ibe 
winner  may,  notwithftanding  the  ftatute,  by  an  ac- 
tion recover  the  money :  And  Cbafple  juft,  faid,  he 
*  P  72  was  of  the  lame  opinion ;  •  and  that  in  fuch  cafe  the 
Ipfcr  cannot  recover  the  money  b»ck  again,  th^  a£l 
extending  only  to  fu<:h  cafes  where  the  money  ia  pwl* 
However,  the  matter  in  queftion  being  a  new  point, 
the  cafe  was  then  adjourned :  And  this  term  it  wa« 
again  ftirrcd  and  argued.  And  (as  it  was  reported  to 
me)  it  was  now  determited  by  Lee  C.  J.  and  the  whole 
court,  that  as  the  lofer  is  entitled  by  the  ftatute  to  an 
aSion  for  the  money  loft,  as  for  mon^y  received  to 
his  ufe,  and  the  money  is  therein  confidered  m  a  debt, 
the  aft  is  not  penal,  but  more  properly  remedial }  ?nd 
therefore  the  plaintiflF  is  intitled  to  bail*  And  the 
rule  before  granted  to  (hew  caufe,  for  giving  up  the 
bail*  bond,  was  now  difcharged. 


The  King  againft  the  jujiices  of  Middlefeic. 


Order  ap-  "m  yfOTION  by  Sir  Thomas  Abney^  to  quafli  an 
ftavc"gcri  IVl.    order  of  two  juftices  appointing  fcavengers 
quarhed,  .  for  5/.  Giles's  parifh  in  London^  becaufe  the  perfons 
ftewiJig     eledted  arc  fct  out  in  the  order  to  be  tradefmen,  with- 
ibat  the     out  flicwing  that  they  are  able  perfons ;  as  is  required 
polmed*'''  hy  zW.i^  M./ef.    2.  c.  8.  (fea.  9.)  And  he  faid, 
^crc  atif   that  many  orders  on  4^  Eliz.  c.  2,  have  been  qualhcd 
ftrfi^m.      f^^  j^Q^  retting  out  the  overfeers  to   be  fubftantial 
houfholdcrs,  as  that  aft  requires.     And  it  being  ad- 
mitted by  ferjeant  Parker  on  the  other  fide,  that  the 
above  exception  was  fatal,  the  order  was  quaflicd. 
E9i  relatione  alterius. 

The 
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neMtHumu  tfHenningimm  and  FtncbtngJitUL    c^*Z'*' 

poft.  aoS* 


AN  order  of  removal  was  made  by  ^wojufticesi^^^'of 
from  which  there  was  aH  appeal  to  the  tefltoas  i  [^^by 
vho  *firft  made  an  order  refpiting  the  matter :  And  two  ju^ 
tt  the  Cbcond  icffiofis  they  made  an  order  of  reference  tn^appeiT 
totheopinioll  of  the  >udge  of  affize,  without  any  ad-  from  an  or- 
joomment.    An  opinion  being  given  thereon  by  the  by\wo^ur. 
judge  of  affiae,  the  fubfequent  feilions  r^ume  the  ticet  to  re- 
fflatto*,  and  Ibtafide  the  order  of  two  juftices,  a-^^V^. 
grecable  to  the  judge's  opinion.    And  after   this,  font,qua/h. 
an  order  is  macte  by  two  other  jufticcs  for   remo^J^^j^/** 
valof  the  paupers  from  the  place  to  which  they  were  aniorari, 
feat  by  the  original  order.  l[^.^' 

And  it  was  moved  by  Mr*  Baldwin  laft  Rafter  term,  from  thofe 
that  the  firft  order  of  the  two  juftices  may  be  con- fj^'^lj^  *JJ 
firmed,  and  all  the  otfaerl  quamed  ;    and  he  objeQied  bad. 
to  die  orders  of  the  iisilioDs^  ( i )  fThat  in  the  fecond  *  P  73 
there  is  no  adjournment,  but  only  a  reference  to  the  ^  see  pcd. 
judge  of  affize ;  So  that  here  is  a  difcontinuance.  (a)  208.  The 
Thisocder  is  made  ezparte^  it  not  appearing  that  there  ^'^^^^ed  on 
was  any  fummons  to  the  other  fide  to  appear.    (3)thisobiec 
In  the  laft  order,  there  is  no  adjudication,  that  the  ^"V./^tr^. 
place  €0  which  the  paupers  are  removed  is  the  place  hg.  cat.T. 
of  their  fettlcment.     And  it  was  objeded  to  the  laft  "*'^^-  79- 
order  of  the  two  juftices,  that  after  the  appeal  they 
had  no  power  in  the  cafe,  their  jurifdiclion  being 
thereby  wholly  determined.     The  only  way  was  to 
ferrethe  churchwardens  with  a  copy  of  the  preceding 
order. 

On 
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On  the  other  fide  it  was  this  term  argued  by  ferjeant 
Price^  (i)  That  the  reference  to  the  determination  of 
the  judge  of  ai&ze  amounts  to  an  adjournment.  (2) 
It  appears  that  before  the  reference  the  parties  were 
heard  on  both  fides;  and  after  d^ejudgdVidccithre 
opinion,  nothing  further  could  be  faid  on  either  fide. 
(3)  The  fetting  afide  or  confirming  orders  of  removal 
is  an  adjudication  as  to  the  place  of  fettlement.  As 
to  the  laft  order  of  the  two  juftices,  he  admitted  the 
objeftion  m^de  to  it  to  be  fatal.  But  then  he  infifted, 
(and  this  he  principally  relied  on)  that  the  return  to 
the  certiorari  is  infufficient,  for  that  the  orders,  at 
leaft  four  of  them,  are  to  remove  **  ji.  B.  and  E. 
^'  his  wife  and  two  daughters,  and  the  children  of 
^'  A.  B.  and  E.  his  faid  wife  ;'*  and  the  certiorari  is, 
P  74  to  remove  •all  orders  for  the  removal  of  ^^-A.  B. 
"  and  E.  his  wife  and  the  children  of  ^.  jB/*  And 
he  cited  Hob.  327.    Sdlk.  145,  45a. 

And  it  was  held  by  the  whole  court,  that  for  this 
reafon  the  orders  are  not  removed ;  and  therefore 
they  delivered  no  opinion  upon  the  objections-  to  die 
orders. 

When  this  cafe  was  firft  ftirred,  it  was  faid  by  Prih 
byn  juft.  that  he  (hould  be  willing  to  go  as  hx  as  poffi- 
ble  in  making  a  reference  to  a  judge  of  aifize  amount 
to  an  adjournment.  And  that  a^r  fuch  judge  has 
given  his  opinion,  and  this  has  been  conformed  to,  it 
is  a  great  difrefpeft  to  the  judge  to  move  to  quaih  the 
orders  made  thereupon,  becaiufe  there  is  no  formal  ad^ 
journment  from  feilions  to  feffiofis.  Ex  relatione  aU 
terim. 


Hodt 
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SLC.sStnu 

Hook  againft  Shifp.  loso. 


ERROR  of  a  judgment  in  the  Common  Pleas,  b.r.  mm 
in  an  a£tion  upon  a  promiflbry  note.    And  it"||'^^^ 
vu  affiled  for  error  by  Mr.  Tayhr^  that  the  writ  noti«  who 
of  mquiry  is  tefted  Pbilif  lord  HardwickCy  whereas  *^  i"^««» 
he  was  then  chief  juftice  of  this  court,  and  Sir  Jobnl^r.tu 
WitUsj  chief  juftice  of  the  Common  Pleas  :    And  it  ««^«^  «««»• 
appears  by  the  record,  that  Sir  John  Willes  was  chief  ^7d/« 
juftice  of  this  laft  court.     As  the  tefte   therefore  is^h.juftia^ 
felfc,  the  iheriff  had  no  proper  commiffion  to  pro-  T^\i^^ 

CCed  upon.  nutter  of 

On  the  other  fide  it  was  argued  by  folicitor  gene-  [yTSwi 
nl  Strange^  that  the  court  is  not  obliged  to  take  judi*  £m>r. 
cial  notice,  that  lord  Hardwicie  was  not  chief  juftice 
of  the  Common  Pleas :  For  though  he  was  then  chief 
juftice  of  this  court,  he  might  be  fo  of  the  other  too ; 
and  there  has  been  a  time  when  the  fame  perfon  was 
chief  juftice  of  both  courts  at  the  fame  time,  or  at 
leaft  jufticiary,  whic^  is  higher.     Befides,  this  is  mat* 
ter  of  irregularity  only,  and  •therefore  proper  to  be  •  P  75 
taken  advantage  of,  not  by  writ  of  error,  but  by 
way  of  motion.     And  Mr.  folicitor  cited  the  cafe  of  n?  cafe  of 
The  King  and  Mann  (wherein  he  faid  he  was  coun- iVfiuc. 
fel)  reported  in  Fitzgibbons  \   a  book  of  fmall  autho* 
rity. 

And  the  whole  court  (Lee  C.  J.  abfente)  were  of 
opinion,  that  this  is  not  a  good  caufe  of  error ;  (i) 
Bipcaufe  this  court  is  not  obliged  to  take  notice  of 

any 
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aiiy  other  of  the  judges  of  WeJlmTtfter-baU^  bcfidcs 
tfaofe  of  its  own ;  and  though  it  does  appear  by  the 
proceedings,  that  Sir  J^bn  Willes  was  chief  juftice  of 
the  Common  Picas  at  the  commencement  thereof,  yet 
another  might  be  fueh  afterwards :  And  as  it  does  not 
appear  on  record,  that  lord  Hardwicke  was  not  chief 
juftice  of  that  court  at  the  time  of  fuing  out  the  writ 
of  inquiry,  it  is  not  to  be  intended.  (2)  This  is  mat- 
ter purely  of  irregularity.  And  Cbapple  juft*  fai<li 
that  a  wrong  tefte  will  not  make  a  writ  voidf  bat  ir- 
regular only  :  And  he  cited  1  RolLjsy.  pU  J*  Teh. 
^3.  The  judgment  was  therefore  affirmed.  Ek  rikh 
Hone  alterius. 


Godfrey  againft  Duberry. 


S^e X  A  ^  ^Q^^^^  was  brought  by  original  5  and  the 
cUration,  .XjL  defendant  demurred  to  the  declaration,  and 
^^fl^^l^^''  affigned  for  caufe  of  demurrer,  that  he,  the  defen- 
»  named  in  dant,  is  named  in  the  writ  Jofepb^  and  in  the  decla- 
tbeonginai,.ation  Jofopb^  with  an  Tp\  inftead  of  an  Tel.    And 

writ  J»ltPt, ,  u  I  r    ^  I-  -I  •       K    #.       f 

and  in  the  it  was  now  ujtgcd  by  Mr.  Betmy  for  the  defendant, 
decu^aiion  £q^  -jj^g  variance  is  fatal,  efpecially  as  it  is  afGgned 
overruled;  for  caufc  of  dcmurrcr  ;  Though  perhaps  it  might  be 
tTriaoi^*^*'  other  wife  if  it  had  been  aftpr  a  verdift.     And  he  cited 

notmatcri.  $  Co.  T^J .       I  RolL  Rep.  43I.       I  ShoW.  193.       3  Mod* 

Jl  ;  adly.       |  ^g     * 

Thcdcfcn-      •^ 

4ant  did  not 

pray  Oytr  of  the  original :  jtfly.  It  h  cured  by  defendant's  faying,  «*The  ^•rtfaU  J^l^t  - 

4thly.  It  it  miCter,  cot  of  dempnrcr,  hut  of  |4ca  io  «b4teiiient 

On 


and  the  defendant'!  counfel  have  not  read 

3  which  it  was  replied,  that  the  plaintiff's  join-  •  p  76 
demurrer  is  a  confeiGon  that  the  defendant  has 
tghtly.     And  here  the  plaintiff  Ihould  have  re- 
that  he  is  known  by  both  names, 
the  whole  court  {Lee  C  J.  abfente)  were  of  opi- 
that  this  is  not  a  material  variance*    And  Pa^^s  Siikfi?'- 
lid,  that  no  variance  between  a  writ  and  count  iK^ji^',!i^ 
taken  advantage  of,  without  praying  oyer  of  the 
Bcfides^  the  prefent  variance  (as  Probyn  juft* 
s  cured  by  the  defendant's  faying^  "  the  afore- 
ycpb  D"    For  if  there  had  been  no  chriftian 
thefe  words  would  have   made  it   fufficlent. 
er  Chappie  juft.  this  matter  is  pleadable  in  abatc- 
and  not  proper  to  be  taken  advantage  of  by 
rett     Judgment  for  the  plaintiff.     Ex  rdathm 


Hoppen  againft  Leppeth 


CTION  on  the  cafe  upon  feveral  promifes.^pieath»t 
The  defendant  pleads  in  abatement,  that  the  :[**P*j^!;^**<f 
ff  is  an  alien  born  in  Germany  out  of  the  King's  muii  lutc' 
tnce,  Siff*  and  to  this  the  plaintiff  demurs.         l^^Aii^* 
1  it  was  argued   by   ferjeanc    Draper  for  theZwrfT 
ff,  that   this  plea  is  plainly  ill ;    for  an  alien- 
may  bring  a  perfonal  adion,  though  an  alien- 
^  cannot.     And  a  plea  in  abatement  mufl  be 
to  every  intent;  and  therefore  the  defendant 
'  ftiould 
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'  And  after  the  execution  of  Ae  writ  of  inqiury» 
(in  which  lefs  damages  by  a  fhilling  were  given 
than  what  defendant  confefies  by  his  plea)  it  was 
moved  by  ferjeant  Draper^  that  this  writ  of  inquiry 
may  be  amended  by  the  judgment  roIU  w&.  by 
ftriking  out  the  vi^rds  ^^  by^hf  bccafion  aforefiBd/' 
and  fublUtuting  inftead  of  them,  ^^  by  reafon  of 
^*  not  performing  the  undertakings  above  menti- 
«  oned/' 

*And  it  was  now  urged  by  Mr.  Lacey  againft  the 
motion,  that  the  ftatute  ot  8  H.  6.  c.  la.  upon 
which  it  is  founded,  extends  only  to  fmatt  amend- 
mentSy  as  of  a  letter  or  word,  and  to  the  ..9&ere  mif- 
takes  of  clerks ;  whereas  the  amendment  now  pray- 
ed is,  of  an  intire  fentence :  And  it  is  alfo.of  fuch 
a  nature,  that  the  finding  of  the  jury  will  Be  altered 
thereby ;  for  as  the  words  now  are,  the  damages 
are  found  upon  the  whole  declaration,  but  the 
akerati^i  prayed  will  make-  them  Felati¥e  t»  pan 
of  it  only.    And  he  cited  8  Co.  162.  b.    Goiddf* 

To  this  it  was  replied  by  ferjeant  Draper,  that  this 
is  plainly  the  mil^ake  of  -the  <ietk ;  and  the  toiend- 
ment  will  not  in  the  lead  affedl  the  finding  of  the 
jury,  they  having  found  lefs  damages  than  ^le  de- 
fendant's cbBfeffioii.  ibnki  he  dted  and  relied  up- 
r j;  stra.  (yji  the  cafe  of  Hughes  aild  'Altrdteii ;  j^n)  which 
,  **  was  an  adion  on  the  cafe  upott  feveral  prMtifes ; 
and  it  was  awarded  that  tft«^plaftitiff  da-  fccdvcu  his 
damages,  and  the  jury  #tw  dirtited  to  enquire 
what  damages  he  had  ftrftiliied  *•  by  reafpnbf  the 
prcmiflfes;^  After  executldin^  of  .the  writ  of  intitiiry, 
ft  was  mowdto  ameirf"it;,bfftlfeftirtg  the  words, 
•*  by  reafon  of  his  not  perfotrttfrig  tfte  prtJiAife  firft 
herein  before  mcmfonetf,'^  tnlfead  of  the'  other 
words,  "by  reafon  of  the  premiffcsj**  andin'fup- 

port 
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clerk.  This  cafe  and  that  of  Hughes  and  Aharez;  and 
both  in  point.  The  alteration  moved  for  in  the  prefent 
cafe  is  conformable  to  the  confeflion  of  the  party, 
againft  which  the  jury  cannot  find.  As  t6  cofts^ 
this  is  certainly  an  amendment  by  ftatute,  bu!  I 
do  not  know  whether  it  be  a  rule  ftri£Uy  adhered 
to,  that  the  court  will  not  give  cofts,  becaafe  thefe 
are  not  given  by  the  ad.  In  Hughes  and  Alvarez^ 
cbfts  might  not  be  infifted  upon ;  and  in  Baker  and 
Cambell^  the  amendment  was  granted  on  payment 
of  cods. 

The  court  defired  time  to  confider  thidpoilit; 
whereupon  ferjeant  Draper  gave  it  up  :  -And  the 
rule  for  the  amendment  {per  totam  curiam)  was  made 
abiblute,  on  payment  of  cofts* 


P  80  ^Tedhe  againft  Dickenfm  and  itheru 


hackney     #^ASE    for    moucy   had    and   received  to  the 
witwo*      ^^     plaintiff's  ufc :     And  upon  the  trial^  (which 
^Unn.  ch.  was  before  lord  Hardwtcke  then  C.  J.  of  thifc  court) 
the  plaintiff  obtained  a  verdiSj  fubjeftto  the  opini- 
on of  the\:ourt  ;  and  a  cafe  was  dircfted  to  be  made 


witbio 
«5. 


by  confcnt;   which  was  thus :       • 

The  plaintiff  being  licenfed  to  keep  an  hackney 
coach^  and  having  atid  ufing  an  hackney  coach  li- 
cenfed  for  (landing  and  plying  in  the  ftrects,  and 
having  other  coaches  and  horfcs  riot  ufcd  for  ftand* 
iiig  and  plying  in  the  ftrcets,  but  for  accoinmodating 
perfons  on  particular  contraQs,  he  let  to  hire  one 
of  tbe  laft  mentioned  coaches  to  /f .  J5.  for  carry- 
ing 
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iog  him  from  place  to  place  within  the  bills  of  mor- 
tality for  one  day  without  a  figure :  And  for  this 
he  was  convided  by  the  commiffioners  for  licenfing 
hacbey  coaches,  and  the  money,  for  which  this 
afiion  is  brought,  was  levied  by  the  defendants 
under  the  convi&ion. 

The  fingle  queftion  hereupon  was,  whether  the 
coach  let  to  A.  B.  as  aforefaid,  be  fuch  an  one  as 
falls  within  the  ftatute  of  9  Aniu  c.  23. 

And  after  argument  by  Mr.  BMle  for  the  plain- 
tiff, and  Sir  ^Tbomas  Abney  for  the  defendants,  the 
court  were  clearly  of  opinion,  (1)  That  this  cafe 
falls  within  the  general  view  and  aim  of  the  faid 
ad,  which  is  principally  to  be  regarded,  (as  ap« 
pears  by  Salkn  612*)  and  it  is  alfo  within  the  words 
thereof;  for  an  hackney  coach  within  this  ftatute  is 
one  let  for  hire  within  the  bills  of  mortality  ;  and 
here  the  coach  was  let  for  a  time,  for  which  a  par* 
ticalar  rate  is  fi«d  by  the  ad.     (2)  That  the  fta* 
tuteof   I  Geo.  i.  c*  $7.    extends    only  to  coaches 
atteniting  upon  funerals  :    Aixd  fo  Lee^  C.  J.  laid  it(tf)  «Lord. 
was  determined   in  The  King  and  Betts^  (a)  Trin.  ^*rm* 
1 3  Geo.  1.  and  therefore  this  ad  does  not  affeft  the  '^"^  * 
prcfcnt  cafe. 

*Tbe  verdid  was  therefore  now  fet  afide  ;  and  the  *  P  3i 
court  refufed  to  hear  the  cafe  further  argued,  though 
warmly  prefled  by  the  plaintiff's  counfeL 


^«ir;  M^ether  this  was  t  proper  form  of  afiion  to  try  this  queftion  j 
>Dd  lee  LtMiM  ▼.  i/co^,  Cowp.  4I4,  Ftltb^tm  v.  Terry t  cited  Cowp.  419, 
iT(nii.Jt^.  B.R.  387.    BaUei*8N.P.  131. 


H  The 
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The  King  againfb  Bryan. 


In  eon^o-  ^^ONVICTION  for  keeping  an  alehcmfe  without 
^wenw  V^  licence  :  And  the  conviaion  let  oiit,  that 
ought  to  be  28  jiagti/i — — —  at  Taunton^  &c.  oncW.  S.  infcrm- 
otbcrwifc  cd,  &c.  two  of  the  juftices  within  the  faid  borough, 
of  orders,  that  defendant  did  keep  an  alehoufe  within  the  &i<i 
muftftlw  borough  without  being  thereunto  licenfed  j  where- 
a  jurifdic  opbh  the  defendant  being  fummottedy  ^r*.  be  vai 
^"^^^'^  aftcdif  he  could  fay  ahy  thing  why  lie  ftonldnot 
maiuog  it,beconvided,  and  he  confefled  that  be  lDq)t  an  ale- 
cCTcc^to  ho^fcf  ^nd  had  no  othtr  iicence  than  theTOilowmg, 
kcep'anaic-v/jB.  "The  hundred  of  Taunton.  We  two  ^  his 
no?7et"om'*  Majefty '8  Juftices  of  the  peace  fot  the  cewatyof 
that  the  ♦^  Smerfeij  &fr.  do  licence  Thomas  Bryan  10  Iccepan 
rwtfng  it  "  ^l^houfe  for  one  year  and  until  the  next  geaerai 
Jive  within  "  Hccnfing,  Esfr."  And  the  convidion  further  fct 
n^rUny**"*'  out,  that  the  feid  licence  having  been  read,  there- 
other  of  the  updn  the  feme  licence  appearing  not  to  have  been 
ft!inc«rc-  g^*^^^^  ^^  *  general  quarter-feffion&,  nor  according 
quired  by  to  any  Hicthod  in  this  borough  at  any  time  hereto- 
v^'catde-  *°''^'  "^^^  *^ "  adjudged  that  T.  B.  be  conviftcd,  ^c. 
cot.3Vn.  It  wis  firft  moved  by  Mr.  Sanfom  in  Hilary  tcrnii 
laft  to  quafli  this  convidion  :  And  the  cafe  was 
ftirred  again  by  ferjcant  Hujfey  laft  Michaelmas  term, 
but  adjourned  for  further  argument. 

And  it  was  now  objeded  by  ferjeant  Burnet  i^ 
the  conviaion,  (i)  That  it  appears  the  juftices  have 
proceeded  upon  other  evidence  than  what  is  fct  out 

in 
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in  tbe  convidion  ;    for  it  is  fai4  in  the  convidioq, 
t(;at  the  licence  was  not  granted  at  a  general  qiiarter- 
fei&onsy  nor  according  to  any  method  in  the  faid 
borough  at  any  time  before  ufcd  j  whereas  nothing 
of  tiiis  kind  apjpears  in  or  can  be  coUeded  *^from   *  P  82 
the  licence,  which  is  the  only  evidence  fet  out.  And 
in  conyiflions,  which  are  in  the  nature  of  judg- 
inents,  the  whole  evidence  mud  be  ihewn,  that  this 
court  may  judge  of  the  fufficiency    thereof;    but 
otberwife  it  is  in  orders,  which  ane  authoritative: 
An4  fo  ix  was  laid  down  in  the  cafe  of  Tbe  King  and 
ffarrf,  M^ch.  8  G€9:  2.  *  (2)     Supppdng  that  the 
jo/tices  have  gone  only  on  the  licence,    this  does 
not  warrant  wliat  is  fet  out  in  the  convidion,    as  is 
before   mentioned.       (3)     The  licence  fet  out  is 
a  gpod  one,  or  at  leaft  fufScient  to  exempt  the  de- 
fendant from  the  penalty  of  the  aft:'  For  (i)  It 
bemg'ineititioned  to  extend  **  until  the  next  gener&l 
licei^ng,**  thefe  words  fliew,  that  this  was  granteid 
at  a  general  licenfing  j    as  required  by  the  2  Geo.  2. 
^*  z^.Jf^.  1 1.     (1)  In  this  licence  it  is  not  neceflaiy 
to  (bei^r  that  it  was  granted  at'  a  general  meeting, 
for  t|ie  aft  of  Gep\  2.  gives  no  new  j^rifdi6Uon,  but 
18  merely  direftory :    And  the  granting  of  thefe  U« 
cences  is  purely  difcretionary,  '9nd  a  mandamus  to 
compel  juftices  to  licence  hath  been,  for  this  reafoil, 
rcfufed.     In  the  precedents  of  licences,  none  of  the 
requifites  neceffary  to  give  a  jurifdiftion  are  fet  out ; 
ima  fo  in  licences   granted  to  recufants  upon  the 


*  7bt  Kin^  and  Fhyd^  Mich.  %  Gm,  %.  Motion  to  quih  an  order  of  ktR^ttg 
(made  under  the  ilatme  of  1  «r.  b^  4C  r.  %i./ea,  6.)  whereby  the  defen^l. 
ttt  is  adjudftcd  gpilty  ■*  upon  full  proof*  of  Uit  charge  againft  him,  aiid 
that  be  he  dS^hai^ged  from  his  offiee  of  clerk  of  the  peace,  upon  the  ob* 
jetton  that  the  evidenee  ii  not  fet  out ;  But  adjudged  after  confideratiop. 
tbat  this  was  an  order,  and  therefore  the  evidence  need  not  be  (hewn  $  hut 
that  It  would  be  otherwife  if  it  ^as  a  CoiiTiaion.  {J,)  lUr.  v.  Uyd.  %  9ci)u 
9S^  S.  C.<— Sea  nhe,  s'CBipji.  'Say.  304,    S.P^ 

H  2  ftatutes 
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ftatutes  of  35  Eliz.  c.  2.  feSl.  12.   and  ^Jae.i. 

c.  5.  fefi.  7.  it  is  fufficient  to  fay,    "  with  the  affcnt 

**  ofthe  bi(hop,"  or  "  lieutenant/'  without  adding 

^^  in  writing  and  under  hand  and  feal/'  though  this 

be  required  by  thefe  a^  ;  but  it  fliall  be  intended. 

Dalton^s  Jujike^  cb.  177.     (3)  Suppofmg  this  licence 

not  granted  according  to  the  aft,  yet  it  is  not  void  as 

to  the  defendant,  fo  as  to  fubje£t  him  to  the  penalty 

for  afting  under  it.     The  word  [voidj  in  ftatutes,  is 

often  conftrued  to  mean  "  voidable**  only,  efpccially 

^  ^^    when  relating  to  judicial  afts.     a  Salk.  674*  pi  i, 

\.b*  '*'*  2.     And  fo  in  an    a£lion  upon  an  ufurious  bond, 

the  defendant  cannot  plead  non  eji  failum^  tho'  the 

•  p  g      ftatute  faith,    that  fuch  bonds,  &c.   fhall  be  void. 

^    *  And,  which  feems  fimilar  to  this  cafe,  where  an  in- 

^Q^    .    ferior  court  hath  cognizance  of  the  caufe  and  of  the 

a.  Dr.^6i.  prpcefs,  and  it  iiTues  an  erroneous  procefs,  yet  the 

I**-  *^-       proper  oflScer  ading  under  it  is  juftifiable. 

.  U  was  anfwcred  by  fcrjeant  Eyre  to  the  firft  and 
fccpnd  objedions,  that  it  is  not  ncceflary  in  convic- 
tions to  fet  out  the  whole  evidence  ;  but  if  there  be 
enough  fhewn  to  let  this  court,  fee  that  it  is  fiiffici- 
.  jcnt  to  warrant  the  charge,  it  1$  fufficient.  This  is 
.  the  prefent  cafe ;  for  dhe  fa£t  which  the  defendant 
was  charged  with  is^  his  keeping  an  alehoufe  with- 
out licence  :  He  confeiTes  the  keeping  an  alehoufe, 
.and  produces  a  licence,  which  himfelf  ought  to 
have  (hewn  to  be  a  regular  one.  This  was  his  own 
defed ;  and  it  was  not  neceflfary  to  fay  iii  the  con- 
viflion  negatively,  neither  is  it  fo  exprcifed,  that 
it  appeared  the  licence  **  was  not  granted*'  at  a 
general  meeting ;  and  therefore  the  words  of  the 
convidion  are  very  proper,  that  ^*  it  appearing  not 
to  have  been  granted,' •  &fr.  which  convey  a  mean- 
ing very  different  from  the  other  exprcffion.  -As 
to  what  is  added  in  the  convidkion,  viz.  "  That  it 

«  was 
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"  was  not  granted  according  to  the  urage/'  ^c. 
this  is  quite  immaterial,  becaufe  there  is  no  other 
mcdiod  of  granting  licences  than  that  prefcribed  by 
theftatute.  Thirdly,  It  was  anfwered,  that  by  the 
ezprefs  words  of  the  ftatute,  the  licence  is  abfolute- 
I7  "  null  and  void."  There  is  no  appeal,  nor  any 
other  way  of  vacating  this  licence  than  by  declaring 
it  to  be  void  ;  and  therefore  the  word  cannot  be 
conftruedas  *^  voidable"  only ;  as  in  the  cafes  men- 
tioned,  where  the  zGt  might  be  avoided  by  another 
method. 

To  this  laft  point  it  was  replied,  that  the  juftices 
might  have  fuperfeded  the  licence  if  it  be  not  a  good 
one ;  but  they  ought  not  to  punifli  the  defendant  by 
way  of  penalty,  as  he  was  no  judge  of  its  validity. 

Lee  C.  J.    In  convi£lions  the  evidence  ought   al- 
ways to  be  fet  out ;    and  fo  it  has  been  determined 
in  many  cafes,  •even  where  the  words  were  "  fully   •  P  84  • 
and  duly  appeared ,"  as  in  the  cafe  of  The  King  and 
Tbeed.  C^J  *     If  therefore  here  it  had  been  faid,  ;%.*/2;. 
"  that  it  appeared,"  or  **  that  it  duly  appeared,"  «»«*.  b.  r. 
it  would  not  have  been  fufficient.     In  this  cafe   it  -^^^J' 
muft  be  taken  that  the  licence  was  the  only  evidence 
which  the  juftices  went  upon,  for  to  this  the  word 
'^  appearing''  is  referred,  as  is  plain  by  the  word 
"thereupon"    in  the  beginning  of   the  fentence. 
Now  I  am  of  opinion,  that  this  alone  is  not  fuffici- 
ent to  (hew  that  the  defendant  aded  without  a  li- 
cence granted  at  a  general  meeting:  For  in  licences 
it  is  not  neceflary  to  fet  out,  that  the  juftices  live 
within  the  divifion,  or  any  other  of  the  circumftan- 
CCS  required  by  the  a£t ;  and  fo  are  the  precedents 
of  thefe  licences  in  the  books,  and  the  cafe  meiiti- 


*  JDug  and  Thetd.  Mkb.  4  Gm.  %•  Conviaion  by  two  joftices  upon  the 
excife  aa  of  SI  do,  1.  r.  30.  quaflied,  becanle  the  evidence  was  not  fet 
OQt ;  and  the  court  held,  that  if  it  was  to  be  confidcred  at  an  oider  cnly. 
tUswoald  be  oosood  objedion.  {A) 

oned 
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oncd  of  rccufancy  In  Dah6h^%  J^M^^^  }^  'findfeto 
the  prefent.  In  orders  it  is  indieed  ncceffary  to  (Kew 
a  jjurifdiclion,  becaufe  thefe  are  judicial  afts  ;  but  a 
licence:  for  keeping  an  alehouse  is  purely  difcrctiona- 
ry,  an4  no  appeal  is  given  in  this  cafe  ;  biit  if  the 
licence  be  granted  by  juftices  out  o^  the  cKvifion, 
or  otherwifc  in  an  improper  manner,  the  alehoufc 
may  be  fuppreffed,  I  do  not  fay,  that  all  the 
evidence  ought  to  be  fhcwn,  but  (rertaihly  lb  touch 
ought  to  be  fet  out  as  is  fufficient  to  warrant  the 
conviftion.  I  was  of  the  fame  opinion  before,  that 
this  is  a  fatal  objedion,  and  upon  conficleratiob,  am 
confirmed  in  it.  As  to  the  point,  whether  ia  jpcrfon 
afting  under  a  bad  licence  incurs  the  penalty,  vhcre 
the  licence  plainly  appears  to  have  been  granted 
contrary  to  the  aft,  it  may  perhaps  be  too 
much  to  fay,  that  it  ought  not  to  be  confidered  as 
abfoluteiy  void  as  to  the  party,  as  this  is  a  particu- 
lar kind  of  jurifdi£tion,  and  the  words  of  the  aSafe 
*'  null  and  void":  But  this  is  hot  the  prefent  quef- 
tion. 

By  Page  juft.  If  a  licence  is  granted  itnprbpcrly, 
as  by  juftices  living  out  of  the  divifion,  it  is  not  void 
as  tp  the  perfon  adling  under  it,  who  probably  does 
•  P  85  riot  know  the  •exa£t  bounds  of  the  divifion.  And 
Probyn  juft.  faid,  that  if  this  point  was  now  in  quef- 
tiori,  it  would  dcferve  confidcration,  whether  the  juf- 
tices can  puniHi  a  man  by  this  ftatute,  who  ads  un- 
der a  vifible  authority.  He  alfo  objefted,  that  it  is 
mlentioned  in  this  conviftion  that  the  licence  was 
not  granted  according  to  the  ufage  of  the  borough ; 
and  if  fome  of  the  reafons  fet  out  are  good,  and 
others  not,  the  cohvidion  is  ill,  becaufe  we  do  not 

know 
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bow  upon  which  the  jufticec  procetded:  And  here 
it  is  plam  they  went  upon  both. 

By  the  whole  court,  the  convidion  was  quaihed 
upon  the  firft  objedion. 

See  Rav,  Fl^t.  i  Bur.  1163.— J{«»  ▼.  Ihomf^fin  a  Term.  Rep.  B.  R.  iS« 
Jbar.  ▼.  Rigd,  Doug.  469.  Bmx  >  ▼•  KiVtt  4  ^ur.  ao6  3. 


S.  C.notS. 
P.  1  Str«. 
1051.— 4- 

Kjnqftm  againft  /i&^  m^y^r,  aldermen  and  ajftjianis  f^;  cm.* 
^  Shrewsbury.  t.  H«rdw. 

147.  *95- 
377.  poft. 
104.  171. 
320. 

A  Mandamus  was  granted  in  Eq^er  term,  6  Geo.  whether  on 
2.  to  rcftore  the  plaintiff  Kynajion  to  the  of- U||-«»;*^f 
£ce  of  one  of  the  aldermen  of  the  town  of  Shrews-  tum  of  a 
^7,  frcnn  which  he  had  been  amoved  :    And  a  fpe-  7^^^J^ 
dal  return  having  been  made  to  the  writ,  and  feve-  pbinOff  to 
lal  ifliies  taken  to  the  return,  the  caufe  was  tried  at  *«  office  of 
tfaej>nr  aflizes,  7  Geo.  a.  by  a  fpecial  jury,    whoofsTkSa 
found  a  i^>ecial  verdidl ;  and  upon  this  verdid  ^^^^^^^ 
court  were  of  opinion,  that  the  plaintiff  was  unduly  ^o^thear?* 
amoved :  But  no  damages  having  been  given  by  the  "y.  ^^ 
jury,  and  the  court  holding,  that  this  omiflion  could  fJll^am, 
not  be  fuppUed  by  a  writ  of  inquiry,  a  writ  of  error  thatiheshe- 
was  brought  in  the  houfc  of  lords ;  and  they  rcvcrf*  ^^^^ 
ed  the  judgment  for  this  caufe,  and  remitted  the  re-  jory  wm 
cord,  and  direded  this  court  to  award  a  venire  facias  ^jJJ^em^* 
denovo\  which  was  accordingly  done*     But  when  of  s. 
the  caufe  was  brought  on  for  trial,  for  which  a  fpe- 
cial jury  was  returned,  the   defendant  took  a  chal- 
lenge to  the  array  of  the  panel,  viz.    That  John 
Powell^  the  (heriff  of  the  county  of  Salop^  by  whom 

the 
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the  return  was  made,  **  was  one  of  the  aldermen  of 
••  Shrewsbury  J  and  concerned  in  intereft  in  the  event 
"  of  the  caufe.*'  To  *this  the  plaintiff /;j/2a»/^r  dc- 
*  P  86  marred  :  and  the  defendants  joined  in  demnrrer : 
And  the  judge  of  aiEze  adjourned  the  matter  propter 
difficultatem. 

This  cafe  was  argued  laft  term  by  folicitor  general 
Strange  for  the  plaintiff,  and  Mr.  Hollings  for  the  de- 
fendants ;  and  this  term  by  Mr.  Willbrabam  for  the 
plaintiff,  and  ferjeant  Parker  for  the  defendants. 

It  was  admitted  by  the  plaintiflPs  counfel,  that  fome 
challenges  may  be  taken  both  by  the  plaintiff  and 
the  defendant ;  as  ^  challenge  propter  defeSum^  or 
delifftunij  for  want  of  hundrcdors,  where  the  jury  is 
returned  by  a  wrong  perfon  ;  and  in  the  cafe  of  a 
peer,  where  no  knight  is  returned  :  For  in  thcfe  cafes 
the  objedion  is  as  reafonable  in  the  mouth  of  the  one 
party  as  of  the  other  ;  and  particularly  in  the  lafl, 
the  objedion  is  flronger  on  the  fide  of  the  commo* 
ner  than  of  the  peer,  as  ordinary  people  are  apt  to  be 
overawed  and  influenced  where  a  peer  is  party ; 
whereas  the  challenge  is  given  to  the  ^tx  propter  dig- 
nitatem only.  But  it  was  urged  for  the  plaintiff,  that 
a  challenge  propter  affc6lum  can  only  be  made  by  the 
party  to  whomxhe  fheriff  or  juror  is  not  related,  it 
being  quite  irrational  that  a  perfon  fhould  challenge 
either  of  them,  becaufe  he  is  biaffed  in  favour  of  him- 
felf :  And  this  is  the  firft  inflance  of  fuch  a  challenge. 
In  the  cafe  of  afTigning  errors,  which  feems  (imilar  to 
the  prefent,  the  rule,  is,  that  a  party  cannot  aflign 
any  thing  for  error  which  is  for  his  own  advantage. 
P.  N.  B.  21.  F.  1  Roll.  tit.  Error,  1  Vent.  316. 
I  Roil.  760.  S.  C.  9  Saund.  45.  And  fo  in  the 
cafe  of  evidence,  where  a  witnefs  is  produced  who  is 
related  to  one  of  the  parties,  or  interefled  in  the 
caufe,  he  may  be  admitted   to  give  his  evidence,  if 

the 
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the  other  party  will  confent  to  it ;  for  every  perfon 
may  renounce  his  right,  or  any  law  pro/e  introdudo* 
It  is  alfo  material  that  the  iheriff  hath  vexy  little  to  do 
in  die  cafe  of  fpecial  juries,  though  it  muft  be  ad- 
mitted that  the  late  ad  makes  no  difference  in  chal- 
lenges. And  befides,  if  thefe  ^challenges  are  allow- 
ed, it  will  tend  greatly  to  the  delay  of  •jufticc ;  ef-  <>  p  g 
pedally  in  the  cafe  of  corporations,  where  perfons  ' 

may  privately  be  made  (heriffs  for  the  purpofe  made 
life  of  here :  And  it  is  to  guard  againft  this  inconve- 
nience that  the  plaintiff  may  in  fome  cafes  pray  pro- 
cefs  to  the  coroners.  Co.  Lit.  157.  ^«  On  this  fide 
were  cited  Cro  Jac.  551.  Dyer  319.  a.  [In  which 
laft  cafe  it  was  doubted,  if  the  plaintiff  could  chal- 
lenge the  array  for  affinity  between  the  Iheriff  and 
defendant,  when  the  caufe  is  carried  down  by  pro- 
vifo  ;  which,  it  was  faid,  would  never  have  been 
made  a  queftion  if  the  challenge  were  good  on  the 
other  fide.]  The  King  and  BurridgCj  a  Ld^  Raym.  stia.  593. 
1364.  ^  5.  c. 

On  the  other  fide  it  was  argued,  that  the  end  of 
every  trial  is;  that  the  truth  of  the  faft  which  is  put 
in  iffue  may  appear,  that  fo  juftice  may  be  done  to 
both  parties  ;  and  therefore  it  is  unreafonablc  that 
any  perfon  related  to  either  of  them,  or  concerned 
in  intcreft  Ihould  be  upon  the  jury,  and  fo  the  venire  v,  Hr/keib 
cxprefly  direfks  ;  much  more  that  he  Ihould  return  "-  jf^^"*'^*'* 
it,  whether  this  be  difclofed  by  the  plaintiff  or  the  ]%^^l' 
defendant.  The  oath  of  a  trycr  accordingly  is  in 
general  terms,  viz.  ^^  That  he  Ihall  well  and  truly 
"  try  whether  ji.  B.  [  the  juror  challenged]  ftands 
"  indifferent  between  the  parties  to  this  iffue/*  Salk. 
152.  Now  in  this  cafe  the  tryers  muft  have  found, 
if  the  matter  had  been  difputed,  that  the  (heriff  is  in- 
tcrefted  in  the  event  of  the  caufe  ;  and  this  is  now 
confeffed  by  the  demurrer.     Challenges  being  for  the 
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fake  of  joftice^  they  are  greatly  favoured  in  tlie  lw« 
Co.  Lit.  158.  a.  3  Keb.  740.  Therefore  inch^ 
lunges  it  is  not  neceffary  to  fet  out  bow  near  the 
flieriflf  or  juror  is  related  ;  but  if  it  be  fiiewn  in  gene- 
ral that  he  is  related,  it  is  fufficient.  19  if.  8.  ^/.  6. 
So  if  a  challenge  is  once  made,  the  court  will  not 
fuffer  the  party  to  withdraw  it.  If  there  be  two  de- 
fendants,  and  one  of  them  challenges,  and  the  other 
will  not,  the  juror  (hall  not  be  fworn  for  either  of 
them.  Jeni.  114.  Moor  13.  And  for  the  iame 
reafon  they  are  mutual,  as  in  the  cafes  admitted,  for 
want  of  hundredors,  and  for  want  of  a  knight  in  the 
cafe  of  a  peer,  i  And.  272.  2  Show.  423.  So 
•  P  88  where  a  fpecial  jury  is  returned  •  by  a  wrong  p^fon, 
though  it  is  ftruck  by  both  parties,  yet  either  may 
challenge  the  whole.  So  if  the  (heriff  be  related  to 
both  parties  alike,  either  of  them  may  challenge  him; 
and  yet  in  fuch  cafe  it  cannot  reafonably  be  ftt]^cd 
that  he  is  more  biafled  in  favour  of  one  than  of  the 
other.  Cro.  EL  23.  And,  which  comes  up  to  the 
prefent  cafe,  if  the  fheriff  be  nearer  related  to  one 
than  to  the  other,  the  party  to  whom  he  is  nearcft 
of  kin  may  challenge  him.  Go.  Lit.  i  ^y.  a.  Ani 
if  a  juror  has  declared  his  opinion  in  favour  of  oae 
of  the  parties,  the  fame  party  may  challenge  him* 
It  is  alfo  material,  that  on  the  plaintiff's  iide  he  majr 
fugged  afEnity  between  himfelf  and  the  fheriff,  and 
pray  a  writ  to  the  coroners,  and  may  alfo  object  to 
a  venire  facias  direded  to  the  fheriff,  though  of  his 
own  fuing,  where  it  fhould  have  been  to  the  coro- 
ners ;  and  yet  the  defendant  perhaps  would  not  have 
objeded  to  the  fheriff:  And  by  parity  of  reafon,  the 
defendant  ought  to  have  the  liberty  of  challenging 
in  the  like  cafe.  It  makes  no  difference  that  this  is 
the  cafe  of  a  fpecial  jury,  it  having  been  determined 
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in  Tie  King  ftgaing  George  and  John/an  f^  that  the  t » *«. 
tate  d£t  does  not  affed  challenges.    It  i¥as  alfo  ob-  T^haiuu 
jcdcd  by  the  defendant's  connfel,   that  upon  this  f<>"^/p^»** 
challenge  the  fiierifFmay  be  confidered  as  intcrcfted  i"o"^ff^ 
on  thcGde  of  the  plaintiff;  for  it  is  in  general  terms,  chaiienset. 
that  *^  the  (heriff  is  concerned  in  intercft  in  the  event 
'^  of  this  caufe/'     But  the  argument  fmgly  relied  on 
by  ferjeant  Parker  was,  that  this  matter  is  aflignabte 
for  error  by  the  plaintiff;  and  therefore  as  the  finding 
of  the  jury  may  be  rendered  ineffe&ual  by  him,  the 
defendant  ought  to  be  allowed  his  challenge,  in  or* 
der  to  prevent  a  vain  and  fruitlefs  inquiry.     Now  that 
aui  ad  of  the  court  in  mifawarding  procefs  may  be 
affigned  for  error,  is  plain  by  Moor  356.     Cro.  Jac. 
55^  547*     I  Roll.  799,  800,  801.     2  Saund.  257. 
258.   So  where  one  of  the  parties  is  judge.     Co.  Lit. 
UK  a.     And  a  matter  of  challenge  may  alfo  be 
sffigned  for  error  ;  as  appears  by  1  z  H.  4.  24,  1  Roll. 
783.^/.  14,  j6o.  pi.  8.     Cro.El.  188.  850.     And 
to  this  point  he  alfo  cited  the  two  following  cafes : 
Acres  and  Lord  Peterborough^   Trin.  ^—  in  the 
Exchequer*    Error  of  a  ^judgment  in  the  Exchequer  of 
pleas :    And  the  error  affigned  was,  that  there  was  *  P  89 
not  a  knight  returned  on  the  panel ;  and  difallowed 
for  this  reafon  only,  becaufe  it  was  not  matter  of 
challcnlge.      Holbourne  and   Babington^    {a)  in  the  (i> » Bro. 
houfc  of  lords,  January  115,  1719*  upon  an  appeal* •  ^- *  ♦• 
irom  Ireland.     Lje&ment  on  the  demife  of  a  peer ; 
and  the  queflion   was,  whether  the  defendant,  who 
was  a  commoner,  might  challenge  the  jury  at  the 
s^zes,  becaufe  there  was  no  knight  returned.     The 
judges  were  ordered  to  attend  :  And  lord  King  cited 
a  cafe  in  lord  Holt^s  time,-  in  which  lord  Holt  was  of 
opinion,  that  where  no  knight  is  returned  in  the  cafe 
of  a  peer,  either  the  peer  or  the  commoner  may  chal- 
knge;   (i)  Becaufe  the  having  a  knight  is  for  the 
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fecurity  of  the  commoner  as  well  as  for  the  fake  of  the 
peer.  (2)  Becaufe  if  there  fhould  be  a  vcrdift  for  the 
commoner,  who  was  the  defendant,  the  peer  might 
aflign  this  for  error  ;  and  it  is  reafonable  to  prevent 
the  defendant  from  being  turned  round.  But  in  the 
principal  cafe  it  was  held,  that  the  commoner  could 
not  make  the  challenge,  becaufe  the  peer  was  nei- 
ther plaintiff  nor  defendant.  It  therefore  infided  in 
the  prefent  cafe,  that  the  inconvenience  of  difallow- 
ing  this  challenge  will  be  much  greater  than  what 
will  follow  from  the  allowing  it ;  for  if  it  be  allow- 
ed,, the  plaintiff  may  pray  a  writ  to  the  coroners: 
And  if  there  has  been  any  delay,  it  is  his  own  fault  in 
not  praying  it  fooner.  And  as  to  the  cafe  of  error^ 
to  which  this  cafe  has  been  likened  on  the  other  fide, 
it  was  anfwcred,  that  the  fuing  of  the  venire  to  the 
iheriff isthe  ad  of  the  court,  and  therefore  it  maybe 
affigned  for  error  by  the  defendant  though  it  be  for 
his  own  advantage. 

It  was  replied,  amongft  other  things,  that  the 
matter,  which  is  the  ground  of  the  challenge,  can- 
not be  afligned  for  error,  either  by  the  plaintiff  or 
defendant,  becaufe  it  doth  not  appear  on  the  face  of 
the  record:  Neither  if  the  record  be  affirmed,  will 
this  appear  on  record,  i  Brown.  196.  But  fuppof- 
ing  that  the  plaintiff  may  affign  it  for  error,  the  de- 
«  p  fendarit  cannot  do  it,  becaufe  he  muft  take  •  advan- 
^  tagc  hereof  below,  if  he  can  do  it  at  all.  So  former- 
ly, in  the  cafe  of  a  peer,  where  no  knight  is  returned, 
the  commoner  could  not  affign  it  for  error,  i  Roll* 
760.  pL  8.  And  though  perhaps  this  may  now  be 
affigned  for  error  by  both  the  parties,  yet  it  is  not 
like  the  prefent  cafe,  bec<^ufe  there  it  appears  upon 
the  record,  by  the  title  and  ftyle,  that  one  of  the 
parties  is  a  peer  ;  but  here  it  is  othcrwifc.     Befides, 

errors 


HILARY  TERM,  ix  GEO.  H.  1737. 

errors  cannot  be  afligned  in  procefs  or  delay  where  it 
is  for  the  party's  advantage.  Beecber^s  cafe,  8  Co. 
59.  a.  The  Tear  book^  12  H.  4.  24.  cited  on  the 
other  fide,  is  contrary  to  Cro.  Joe.  29.  And  there 
is  no  cafe  to  be  found  in  any  of  the  books,  where 
fuch  matters  were?  afligned  for  error  j  which  certain- 
ly there  would  be,  if  they  could  be  taken  advantage 
of  in  that  way.  It  is  faid,  that  the  plaintiff,  on  fug- 
geftion  of  affinity  between  him  and  the  (heriff,  may 
pray  procefs  to  the  coroners.  Anfw.  This  is  only 
to  prevent  delay  on  the  trial ;  and  fo  it  appears  by  the 
books  cited  contra.  Objefted  further,  that  upon  the 
prefent  challenge  the  (heriff  may  be  taken  to  be  in 
the  intereft  of  the  plaintiff.  Anfw.  It  is  faid  in  the 
challenge,  **  that  he  is  an  alderman,"  which  the  de- 
fendants  alfo  are ;  and  this  muft  be  confidered  as  the 
folc  reafon  of  his  being  intercfted.  [Which  the  court 
granted :  And  by  Page  and  Chappie  juft.  the  latter 
words  in  the  challenge  are  not  material,  and  if  they 
had  been  alone,  the  ct\allenge,  for  want  of  a  caufe 
Ihcwn,  muft  have  been  over-ruled  upon  demurrer ; 
which  is  a  confeflion  only  of  things  well  pleaded.  ] 

The  whole  court  feemed  to  be  of  opinion,   that  if 
the  matter,  which  is  the  ground  of  this  challenge, 
can  be  affigned  for  error  by  the  plaintiff,  the  chal- 
lenge is  good,  in  order  to  prevent  circuity ;  but  as 
to  this  point  they  differed.     Lee  C.  J.  inclined   to 
think,  that  it  cannot  be   afligned  for  error  by  the 
plaintiff;  though  he  admitted,  that  where  one  of  the 
parties  is  judge,  this  may  be  affigned  for  error,  and 
fo  it  was  held  in  The  city  of  London  and  Wood,  {h)  v.  stn. 
But  he  .feemed  more  clear  in  thinking,  Tin  which  ^J^';^^ 
fage  juft.    concurred)    that  the  defendant  cannot  669  i  saik! 
affign  this  matter  •for  error,  becaufe  it  is  for  his  own  '^'^^  '^f  ^°- 
benefit;  and  alfo  becaufe  he  may  take  advantage ^'p 
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theredf,  if  by  law  he  is  intitled  to  it,  on  the  trial  by 
challenge;  \yhich  C.  J.  faid,  is  his  only  method. 
And  both  he  and  PagejufL  inclined  in  favour  of  the 
plaintiff,  on  account  of  the  great  delays  which  would 
attend  the  allowing  of  thefe  challenges :  And  die  C. 
J.  cited  3  H.  7.  5.  Jeni.  115.  But  he  faid,  this 
was  a  new  and  difficult  point,  and  deferved  great  con- 
fideration.  On  the  other  fide  Probyn  a|id  Chappie 
juft.  fcemed  to  think,  that  the  plaintiff  may  affign 
this  matter  for  error,  becaufe  if  it  be  a  good  objefti- 
on,  the  trial  will  be  an  undue  one. 

But  the  court  delivered  no  opinion,  and  took  time 
to  advife.     iPo/i.  104.) 
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S.C.  I  Sera. 

Bofwortb  CcbamberlMti  of  London)  againft  Heame.    1085.  cas. 

405. 


AN  habeas  corpus  was  brought,  direded  to  the  a  By-iaw 
mayor,  aldermen  and  fheriffs  of  London^  for  (k^*^""^/*' 
removwg  t|ic  body  of  one  ffeame :    To  which  they  tom)  that 
returned^  that  London  is  an  ^ntient  city,  ^nd  that  by  ^'^^^^^^^ 
cuftoiH  immemorial  thjc  mayor  and  aldermen  thereof  brcwe*"'**'^ 
bavearight  of  havji^  the  overfight  of  all  brewers  ^*^"*^^^* 
carts  and  drays  ufed  in  the  city  for  preventing  all  an-  IbroacMn^ 
noyances  and  nuifaqces  in  the  ftreets  of  the  faid  city ;  **'«^'«««» 
and  that  here  is  s^nothcr  immemorial  cuftom  in  the  (aid  ^n  or^Inj 
city,  that  if  any  of  the  cuftoois  thereof  be  in  any  part  ^'^'^  ^'^^ 
difficult  or  defedive,  gr  any  thing  fliall  arife  therein  I'll^J^, 
before  unprovided  for  which  fliafi  require  any  reme  •  after  one 
dy,  the  mayor,  aldermen  and  commonalty,    may  atthcarlcr" 
any  time  or  times  make  fuch  orders  as  they  (hall  noon ;  or, 
think  proper,  fo  that  the  fame  be  not  prejudicial  to  J^To^ttl 
the  King  or  his  people,  or  repugnant  to  the  laws  of^timas,  af- 
the  realm  :    That  all  the  cuftoms  of  the  faid  city  are  1^,11^" 
confirmed  by  parliament}  and  that  anno  1663.  an  order  moroinr, 
was  made  by  the  mayor,  aldermen  and  commonalty  ^^^oUor^ 
reciting,  that  the  *  ftreets  of  the  faid  city  were  much  feitingaos. 
annoyed  by  brewers  carts  and  drays,  and  therefore  ^«*^8oo<*. 
it  was  ordained  thereby,  that  no   brewer,  drayman        93 
or  brewers  fervants,   {hall  work  or  be  abroad  in  the 
ftreets  with  any  cart  or  dr^y  from  Mubaelmas  to 
Lady-day  after  one  of  the  clock  in  the  ^ifternoon,  or 
koni  Lady-day  to  Michaelmas  after   eleven  in  the 
morning,  upon  the  pain  of  forfeiting  ics.  for  every 
time,  f^c.  to  be  recovered  by  action  of  debt,  bill  or 
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plaint,  to  be  brought  and  profecutcd  in  the  name  of  the 
chamberlain  of  the  faid  city  in  his  Majefty's  court  ot 
the  Guildhall  there,  wherein  no  cflbin  or  wager  ot 
law  fhall  be  allowed ;  and  then  the  return  lets  out, 
that  before  the  faid  writ  Hearne  was  taken  and  de- 
tained by  virtue  of  ;^n  original  bill  in  a  plea  of  debt 
.  on  the  demand  of  los.  in  the  mayor's  court  at  the 
fuit  of  the  chamberlain,  for  that  he  the  faid  Hearne 
was  abroad  with  his  dray,  viz.  in  Tbames-Jireet^^  be- 
tween Michaelmas  and  Lady-day,  after  one  in  the 
afternoon,   &c. 

The  qucftions  in  this  cafe  were,  (O  Whether 
this  be  in  itfelf  a  good  by-law.  (2)  Whether  it  be 
void,  as  being  contrary  to  the  ftatutc  of  15  Car.  2. 
cap.  II.  which  enafts,  {fed.  11.)  that  "no  brewer 
"  fliall  deliver  any  beer,  ^c.  in  any  city,  ^c.  be- 
"  fore  notice  given  to  an  officer  of  cxcifc,  but  bc- 
•«  twcen  the  hours  of  the  day  hereafter  mentioned, 
*'  vi%.  from  Lady-day  to  Michaelmas  between  three 
"  in  the  morning  and  nine  in  the  evenings  and  from 
"  Michaelmas  to  Lady-day  between  five  in  the  niorn- 
••  ing  and  feven  in  the  evening.** 

And  the  cafe  was  argued  laft  Hilary  term  by  fe''* 
jeant  Booile  for  the  defendant,  and  Mr.  Garrard  (the 
common  ferjeant  of  London)  for  the  city ;  and  laft 
Eajier  term  by  ferjeant  Eyre  for  the  defendant,  and 
ferjeant  Chappie  (fince  made  one  of  the  juftices  of 
this  court)  for  the  city  :  And  it  was  this  term  argued 
by  Mr.  Strange  (folicitof  general)  for  the  defendant, 
and  by  Mr.  Noel  for  the  city. 

It  was  urged  for  the  defendant,  that  this  by-law  is 
in  itfelf  unrcafonable,    and   therefore  void    though 
P  92  grounded  ♦on  a  cuftom  ;    (l)  Becaufe  it  introduces 
100  great  a  reftraint  upon  trade.     For  by  the  com- 
mon law,  all  pcrfons  had  the  whole  day  10  work  in ; 

^  but 


be  impoffible  to  fapply  all  the  peopb-v&hi  drink,  tf- 
pecially  in  winter^  .which  isifaepiindpalitiiseifor 
brewing,  by  reafon  of  the  ihoitnds.  of  the  time  il- 
,  p  lowed ;  and  confequentty  many*  of  them  will  be  ob- 
54  liged  tQ  brew  at  •iiome :  And  the  duty  payable  by 
pubiick  brewers  is  much  higher. than  what  is  paya- 
ble by  private  perfons»  There  muft  bealfo  anin- 
creafe  of  excife  officers,  as  there  muft  be  an  officer  ia 
every  houfe  about  the  fame  time  ;  and  this  will  be  a 
great  addition  to  the  eapenceof  the>  King  in  COU0&- 
ing  this  duty.  (4)  To  all  the  people  in  general  this 
by-law  is  detrimental  in  many  refpe£fcs.  It  occafions 
a  greater  expence  to  the  brewer  than  ufiial,  by  nc- 
ce&tating  him  to  keep  a  greater  number  "offervants 
and  carts  and  horfes  ;  and  therefore  he  muft  either 
raife  the  price  of  beer,  or  lower  the  quality^of  it.  And 
the  confumer  will  be  alfo  obliged  to  keep  his  houfc 
open  in  the  night-time,  efpecially  in  winter^  to  re- 
ceive drink.  Befides,  as  perfons  moft  brew  merest 
home,  for  the  reafons  before  metitioaed,  the  city  will 
be  as  much  annoyed  by  the  flench,  as  if  the  brewers 
themfelves  kept  en  their  trades,  in  it ;  which  is  un- 
lawful for  that  reafon.  March  15.  And  the  very 
end  of  the  by-law  will  be  fubvcrtcd  by  the  regulati- 
on made  thereby ;  for  the  tying  down  brewers  and 
draymen  to  fo  fhort  a  time  tends  to  increafe  thcftop- 
pages  in  the  flrcets,  and  for  thofe  hours  will  make 
them  almofl  impaflable  for  otli^^r  people.  (5)  The 
by-law  is  too  extenfive  ;  for  if  comprehends  not  only 
draymen  who  drive  for  hire,  but  alfo  drivers,  who 
are  as  much  the  fcrvants  of  brewers  as  othtr  tradef- 
mens  fervants ;  and  it  is  unreafonable  to  reftrain 
tradefmen  from  delivering  their  goods  by  their  own 
proper  fervants.  It  reaches  alfo  to  all  perfons  what- 
foever  who  are  carrying  home  their  own  beer.  Sup- 
pofmg  it  therefore  a  good  by-law  as  to  drivers  for 

hire, 
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hire,  jtt  as  to  all  others  it  is  certainly  ill.  i  Keb. 
463,  496,  3  Kei*  ID.  S.  C.  I  Vent.  195.  Raym. 
^88,  334.  Upon  the  whole  therefore  this  by4aw  is 
uflreaTonablc :  And  to  this  point  the  following  books 
were  alfo  cited,  viz*  Waggo7ter*%  cafe,  8  Co»  121,  b. 
4/#  249*     Moor  ^\  I. 

To  the  fecond  point  it  was  argued  for  the  defen- 
dant, that  this  by4aw  is  void,  as  it  is  inconfiftent 
with  the  ftatutc  of  15  Car.  2.  cap.  i  i.JeR.  1 1 .  By 
this  a&  the  time  allowed  by  the  common  law  is  great- 
ly rcftraincd  }  and  *furely  the  intent  thereof  was,  to  •  P  95 
lca?e  brewers  in  the  quiet  poiTeilion  of  the  remaining 
part  of  the  day  :  But  even  this  is  much  narrowed  by 
the  prefent  by4aw,  which  was  made  foon  after  the 
ad,  and  may  be  looked  on  as  an  attempt  towards  the 
repeal  of  it.  It  is  alfo  inconfiftent  with  the  ftatute, 
as  it  tends  to  fubvert,  for  the  reafons  before  urged, 
the  grounds  mentioned  in  the  preamble  for  the  mak- 
ing it,  viz.  the  fupport  of  the  publick  revenue,  and 
the  eafe  of  the  people.  To  this  point  were  cited  1 1  Co. 
63.  %  Bulf.  187.  S.  C.  I  Ro.  10.  7  H.  b.pL  i.  The 
defendant's  counfel  did  alfo  warmly  inveigh  againft 
the  pompous  manner  in  which  this  by-law  is  penned, 
as  it  refembles  the  ftyle  of  the  ads  of  the  legiflature : 
fiiAGodb.  107.  was  cited  to  this  purpofe. 

On  the  other  fide  it  was  argued,  (i )  That  this  by- 
law in  itfelf  is  a  very  fit  and  proper  regulation  of 
trade ;  for  where  any  trade  is  detrimental  to  the 
public,  either  by  reafon  of  its  nature,  or  its  cxcref- 
cence,  it  may  be  reftrained  by  a  by-law,  cfpecially 
when  founded  on  a  cuftom  :  Though  fuch  by-laws 
mud  ncceflarily  be  to  the  prejudice  of  thofe  particu- 
lar perfons  whofe  trade  is  thereby  reftrained,  and 
^ho  create  the  grievance  which  is  thereby  remedied. 
Now  the  grievance  attempted  to  be  guarded  againft 
by  this  by-law  is,  the  annoyance  occafioned  by 
carta  and  drays  being  in  the  ftreets,  whereby  the 
I  2  general 
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general  conrmercc  of  the  city  wasi  much  retarded : 
And  this  certainly  ought  to  be  taken  care  of,  though 
it  be  to  the  detriment  of  a  particular  bufinefs.  The 
only  ways  to  prevent  this  annoyance  are,  either  bj 
reflraining  the  number  of  carts  and  drays,  or  the 
time  for  ufmg  them  ;  and  both  thefe  methods  are 
liable  to  the  fame  objeftions  :  And  yet  the  firft  has 
been  already  allowed.  Player  and  yenkim^  i  Sii. 
284.  In  the  prefent  cafe,  the  time  is  reftrained; 
but  the  hours  ftill  allowed  are  the  mod  proper  for 
carrying  on  this  bufmefs  in,  being  the  hotted  part 
of  the  day,  and  when  the  ftrects  are  lead  crowded : 
And  it  is  here  returned  by  thofe  who  are  the  bed 
judges,  that  eight  hours  in  the  day,  which  is  the 
P  95  lime  here  allowed,  (as  (ball  be  hereafter  mentioned)* 
arc  fufficient  for  carrying  on  this  bufinefs  in :  And 
the  fervants  and  horfes  cannot  be  fuppofed  to  be  able 
to  work  for  a  longer  time  in  fo  laborious  an  exercife. 
It  is  alfo  material,  that  though  the  ftreets  are  now 
broader  than  formerly,  the  city  is  much  more  popu- 
lous. And  what  makes  the  cafe  ftill  ftronger  is,  that 
this  ordinance  is  founded  upon  cuftoms  which  are 
confirmed  by  divers  afts  of  parliament  :  And  for 
this  rcafon,  in  Wag^oner^s  cafe,  8  Co.  126.  a.  many 
cuftoms  more  unrcafonable  than  the  prefent  arc  al- 
lowed to  be  good.  And  to  prove  this  by-law  to  be 
good,  confidered  as  a  reftraint  of  trade,  were  cited 
1  RolL  365.  pi.  8.  S.  C.  5  Co.  6a.  b.  i  Roll.  36s* 
pi.  g.  Palm.  395.  S.  C.  Hard.  56.  Player  and 
Jenkins^  1  Sid.  1283.  S.  C.  2  Keb.  27.  i  Lev.  229. 
[In  which  laft  cafe  fuch  a  by-law  is  held  good,  even 
without  a  cuftom.]  (2)  It  was  argued,  that  though 
cafes  of  neccflity  are  not  exprefly  excepted,  (it  being 
impoflibic  to  provide  for  all  fuch  cafes)  yet  thefe  arc 
excepted  by  implication  :  And  it  is  not  to  be  fup- 
pofed that  any  perfon  will  be  puniflied  for  the  breach 
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of  a  law,  where  it  was  impoilible,  in  the  nature  of 
things,  to  comply  with  it.     (3)  With  refpeft  to  the 
crown ;  it  is  a  mere  poffibility,  that  the  revenue  will 
fuffcr  by  this  by-law  :   But  on  the  other  fic?e,  there 
is  a  certainty  of  advantage  refulting  to  the  King,  by 
promoting  the  peace  and  commerce  of  his  fubjeds. 
In  the  cafe  of  taverns  and  alehoufes,  the  city  has  the 
power  of  reftraining   the  number  thereof,  (i  Sid. 
284.)  and  yet  there  the  fame  objeftion  holds  good, 
that  the  revenue  may  be  decreafed.  (4)  The  by-law, 
ashcrcfet  out,  is  to  be  underftood,  by  areafonablc 
conftruftion,  of  common  brewers  ;  and  not  of  other 
pcrfons  who  brew  for  their  own  ufe,  (as  has  been  ob- 
jefted)  for  in  returns  there  is  not  fo  much  certainty 
required  as  in  pleading,     i  Keb.  463,  496.     As  to 
Ac  ftatute  of  Car.  2.  this  was   not  made  for  the 
fake  of  the  brewers  ;    and  therefore  it  leaves  them 
fiihjeft  to  the  laws  of  the  city,  all  one  as  they  were 
before :    But  it  was  made  for  preventing  of  frauds 
committed  by  them  in  carrying  out  their  beer  at  im- 
proper times  ;  and  therefore  the  by-law  is  not  only 
confiftcnt  •with,  but  in  furtherance  of  the  remedy 
provided  by  that  ftatute,  as  it  reftrains  the  time  men-    *  P  97 
tioncd  therein.     The  a£k  is  not  in  the   affirmative, 
that  the  brewers  may  work  from  fuch  a  time' to  fuch 
2  time ;  but  it  is  in  the  negative,  that  they  (hall  not 
^ork  but  within  fuch  hours  ;  like  the  ftatute  of  5  £/. 
^*  4«  ifi^'  31O  which  being  in  the  negative,  leaves 
fuch  perfons  as  (hall  ferve  a  proper  apprenticefhip  ftill 
fubjecl  to  regulations  by  by-laws.     Befidcs,  the  only 
thing  required  by  the  aft  is,  that  notice  be  given  to 
an  officer  of  excife,  if  drink  is  carried  out  at  a  diffe- 
rent time  from  what  is  mentioned  therein.     And  it 
is  obfervable,  that  by  the  by-law  the  brewers  are  or- 
dered to  leave  ofi'in  the  fummer  by  eleven,  and  by 
4c  ftatute  they  arc  allowed  to  go  out  at  three  j  and 

in 
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in  winter  they  may  go  out  at  fiye  by  the  ftatute,  and 
muft  leave  off  at  one,  by  the  by  Jaw :  So  that  in  both 
cafes  eight  hours  are  allowed  ;  which,  as  before  is 
mentioned,  is  a  reafonable  time.  As  to  the  ftile  of 
this  ordinance,  it  was  faid,  that  the  common  council 
has  a  power  and  jurifdidion  over  all  the  members  of 
the  city,  and  it  much  refembles  the  high  court  of 
parliament.  4  Inji.  249.  And  much  was  faid  in 
honour  of  the  city  of  London,  as  that  it  is  the  epitome 
of  the  whole  kingdom,  bfc,     4  /q^.  247. 

Lee  C.  J.  The  ftatute  of  Car.  a.  has  no  influence 
on  the  prefent  cafe,  that  being  made  for  a  particular 
purpofe  :  and  fo  much  time  as  is  thereby  left  to  the 
brewers,  remains  fubjcQ;  to  the  fame  regulations  as 
it  was  before  the  ad.  As  to  the  by-law  itfclf  it  is 
^  certain,  that  a  by-law  grounded  on  a  cuftom,  and 
made  for  the  regulation  of  trade,  is  good  :  For  where 
there  is  a  nuifance  arifing  from  any  bufmefs,  it  is  pro- 
per to  controul  and  remedy  it  by  fuch  by-laws.  But 
then  it  is  alfo  certain,  that  they  ought  to  be  reafona- 
ble, and  not  prejudicial  to  the  King  or  his  crown. 
Where  the  nuifance  is  the  excrfcencc  of  any  trade, 
the  perfons  excrcifing  it  muft  neceflarily  be  preju- 
diced  by  a  regulation  thereof;  and  fo  alfo  may  be 
the  buyer  :  But  the  queftion  will  be,  whether  on  the 
whole  the  by-law  is  a  reafonable  method  for  re- 
P  98  ftraining  the  *  nuifance  :  And  this  muft  be  dc- 
termined  from  the  general  conveniency  arifing  from 
the  prevention  of  the  nuifance  on  the  one  fide, 
and  the  inconveniencies  on  the  other.  In  the  prefent 
cafe  it  is  impoffible  to  fay  with  certainty,  widiout 
knowing  exadly  the  number  of  brewers  and 
draymen,  and  many  other  circumftances,  whe- 
ther this  by-law  is  reafonable  or  not ;  but  it  does 
not  appear  that  the  time  allowed  by  it  is  not  reafon- 
able. Obj,  That  cafes  of  neceffity  are  not  excepted 
in  this  by-law.     jinwf.    In  all  laws  fuch  cafes  arc 

implied, 
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implied,  and  neceffity  is  a  good  excufe  for  the  breach 
thereof:  And  lb  it  was  faid  bj  lord  C.  J.  Holt^  in 
the  cafe  of  The  Km^  and  Vanacn*  And  as  to  the 
pbjc^on,  that  it  is  not  reafonable  that  brewers 
ihouldbe  reftrained  in  ufmg  their  own  drays  ;  thefe^ 
I  think,  are  to  be  confidered  as  drays  for  hire  ;  as 
the  coniideration  for  the  carriage  is  included  in  the 
price  of  the  beer.  I  am  therefore  of  opinion,  that 
this  is  a  good  by-law. 

The  reft  of  the  court  (who  argued  feriatim)  were 
unanimoufly  of  the  fame  opinion,  viz.  (i)  That  this 
is  in  itfeif  a  good  by-law,  as  nothing  appears  on  the 
face  of  it  to  be  unreafonable  ;  but  on  the  contrary, 
though  it  is  to  the  prejudice  of  a  particular  trade,  yet 
itfeems  to  be  for  the  advantage  of  the  publick  in  ge- 
neral :  And  for  this  reafon  other  ordinances  of  the 
fame  kind  have  been  held  to  be  valid,  as  by-  laws 
excluding  tallow-chandlers,  brewers,  &c.  fro  mpar- 
ticular  places.  [And  by  CbappU  juft.  this  by-law 
mud  be  underftood  only  of  common  brewers  and 
draymen  driving  for  hire.]  (2)  It  was  held,  that  the 
ftatute  of  Car.  2*  and  this  by-law  are  not  inconfift- 
ent,  they  being  made  with  different  views  :  And  be« 
fides,  the  time  of  working  is  reftrained  by  the  aft, 
and  this  is  further  narrowed  by  the  by-law  ;  fo  that 
they  arc  pcrfeflly  coincident. 

The  whole  court  therefore  being  clearly  of  opinion 
that  this  was  a  good  by-law,  and  the  cafe  having 
been  three  times  argued,  though  Mr.  attorney  gene- 
ral now  attended  to  take  notes  in  order  to  argue  for  ♦  P  gg 
the  crown  againft  the  *by.law,  (the  revenue  being 
apprehended  to  be  affedied  thereby)  yet  a  rule  was 
i^ow  granted  for  z procedendo. 

Note 
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ierence  between  penal  and  other  a&idns,  this  is  in 
cfea  a  reverfal  of  the  ^  $A.  pro  tanto.  It  is  not 
therefore  now  material  from  what  neighbourhood 
the  jury  comes.  And  even  before  thcfc  adls,  the 
court  might  have  awarded  a  venire  de  corpore  comita- 
tut^  where  the  vifne  was  in  fuch  a  place  from  whence 
a  jury  conld  not  come.  ^iRctL  617.  pL  2.  (3)  ThiSp  ^ 
drfeft,  if  it  be  one,  is  cured  by  the  ftatute  of  5  G.  1.  *^^ 
c,  13.  which  is  in  general  terms»  ^*  that  the  judg- 
'^  mcnt  (hall  not  be  ftayed  or  reverfed  for  any  dcfcQt 
"  or  fault  either  in  form  or  fubftance  in  any  bill, 
"  writ  original  or  judicial,  &c,''  And  before  this 
ad  the  mifaward  of  a  venire  facias  was  aided  by  the 
ftatutes  0/ jeofails,  unlefs  it  was  in  the  cafe  of  penal 
a&ions ;  and  this  (as  before  mentioned)  is  not  one : 
And  it  is  alfo  of  fuch  a  nature  as  ought  to  be  great- 
ly favoured. 

To  this  it  was  replied,  (i^  That  the  ftatute  for 
amending  of  the  law  exprefly  excepts  this  very  cafe  ; 
the  aft  on  which  the  prefent  adion  is  brought  being 
certainly  a  penal  one.  (2)  The  jury-a£l  only  di- 
reds  how  returns  (hall  be  made,  but  it  makes  no 
difference  in  the  award  of  a  venire  facias,  (3)  This 
is  not  a  cafe  within  the  5  G.  i.  becaufe  here  the 
proper  method  of  trial  is  altered ;  and  certainly  it 
was  not  the  intent  of  this  ad  to  warrant  the  trial  of 
caufes  by  an  improper  jury  :  As  (for  inftance)  the 
trial  of  a  caufe  in  one  county  by  a  jury  out  of  an- 
other. But  fuppofing  the  general  words  of  the 
enading  claufe  to  extend  to  this  cafe,  yet  it  falls 
within  the  reafon  of  the  provifo  therein ;  for  though 
appeals,  indidments,  prefentments  and  informations 
only  are  there  mentioned,  yet  thefe  are  put  by  way 
of  example ;  and  an  a6lion  of  qui  ianij  which  is 
always  con(idered  as  a  criminal  profecution,  is  with- 
in the  meaning  thereof.  As  exceifive  gaming  is 
now  prohibited  by  aft  of  parliament,  it  is  certainly 

an 
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an  offence  or  mifdemeanor ;  and  h  was  the  intent 
of  the  legiflaturc  to  except  all  offences,  and  not  the 
particular  manner  of  profecuting  them.  And  in  the 
prefent  cafe,  the  party  might  have  brought  an  infer- 
State  Trt-  mation  or  indidment  as  well  as  an  a£tion.  TutcbifC% 
ai5.  Edit,  cafe,  State  Trials^  Vol.  5. 

5.^V.'s*8.'     But   the   whole  court    (abfente    Lee  C.  J.)  were 
clearly  of  opinion,  (i)    That  though  the  baUotaft 
docs  not  fpeak  of  the  venire^  yet  fuch  an  one  muftbc 
fent  as  the  return  thereby  direftcd  may   correfpond 
to  and  comply  with :  For  it  would  be  fruitlefe  and 
J,  ablurd  to  dircfl:  the  flieriff  to  ♦return  the  jury  out  of 
the  neighbourhood,  when  by  the  aft  he  is  obliged 
to  do  it  out  of  the  county.     And  by  the  fame  realon, 
by  virtue  of  this  ad,  there  cannot  be  a  challenge  for 
want  of  hundredors.     (2)  That  this  falls  within  the 
general  words  of  5  G.  i.  and  is  not  excepted  there- 
by ;  for  as  the  flieriff  is  obliged  to  return  the  jury 
out  of  the  body  of  the  county,  the  prefent  objeflioa 
goes  to  the  writ  only,   and  this  now  cannot  be  mere 
than  dcfcftive  in  point  of  form.     And  as  for  the 
exception,  this  extends  only  to  criminal  proceedings; 
(0   for  the  word  [aftion]  is   not  therein  mention- 
ed, and  It  cannot  be  included   within  any  of  the 
words  there  ufed.      This  cafe    differs  greatly  from 
2«/^i6/Vs  cafe,  an  information  and  indiament  being 
sec^r*         Au     ^^^^  ^  publicfc  profccution  for  an  offence, 
jr.n  v.iJT.  ^!^r  ^pcre  bemg  in  each  a  fine  to  the  crown;  whereas 
rjtu  cowp.  this  IS  only  a  private  adion.     The  prefent  cafe  there- 
tore   IS  very  well  on  both  thefc  ftatutcs.      Motion 
therefore  denied.  (2) 

'^^^^'''^^^^^  «  weU  as  adion. on  penal ibtuiei 

^'^^^^n1tili!\tftJ  A-'-  *^'«'    S-  P.  <»  error.    So  in  ^^mi  v. 

fbe 
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Jbe  King  and  the  inbabitanis  and  occupiers  of  lands  s.  c.  poa. 
in  the  county  of  Middle/ex.  **5' 

AN  order  was  made  by  a  feffions,  mentioned  in  Anorderof 
the  caption  to  be  held    1 2  January ,  being  muft  mew 
Monday   after     the    Epiphany ^    and    continued    by  ^*»«  <^"^' 
fefcral  adjournments   to   this    day,    reciting,     thatm«"'bot 
irhcreas    a    prefentment   has   been    made,   where-  ^^  «<>« 
by  it  appears   to  us   that  a  publick  bridge    called  adj^rn! 
Benfford  bridge  in  the  county  of  Middle/ex  is  very  ">«"«•  of 
madi  out  of  repair,  ^c.  and  further  reciting,  that «  where"* 
the  £ud  bridge  is    within  the  parifh   of  H.  rwlthin « p«^tfcnt. 
the  jurifdiftion  of  this  court ;    and  that  it  ought  to  ^e«  made 
be  and  hath  ufually  been  repaired  by  the  inhabitants  whereby  » 
and  occupiers  of  lands,  &fr.  in  the  faid  county,  ^c.  ^^/"[.''^ 
and  then  a  rate  is  made  upon  the  feveral  parifhes,  fuffictent 
hamlets,  towns  and  places  in  the  faid  county  :    And  f,,*\^*?|*^ 
the  churchwardens,  overfeers  and   petty  conftables,  fo  found, 
arc  ordered  to  afTefs  the  inhabitants,  &fr-  «tf  b^l^te 

•And  it  was  moved  laft  Trinity  term  by  Mr.  Lloyd  fcflions  up- 
to  qualh  this  order :  And  the  cafe  was  then  argued  "*"  J^*  ^''' 
by  him  and  ferjeant  Parker  agamft  the  order,  and  riOits,  &c. 
byBir  Thomas  Abney    and  Mr.  Marjh   in   fupport  ^^»J};^*^^^^ 
thereof:  And  this  term  it  was  again  argued  by  the  church- 
famecounfel.  w^rdcm, 

&c.  to 
affeft  tbe  inhabitantty  is  fufficient  under  i  Ann.  ft,  i.  t,  \%  ;  for  it  is  impriaicable 
for  the  jnAices  to  tax  particular  perfona.  It  rouft  be  prefented  that  tho  bridge  to  be 
Rpaired  was  a  publick  bridge  within  the  county,  and  out  of  repair,  which  mud  be 
ftiewn  in  the  order  :  but  it  is  not  nece0ary  tiut  the  jury  (bonld  prcJcnC  by  whom  the 
bridge  ought  to  be  repaired.   See  poft.  295. 
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And  it  was  objcftcd  to  the  order,  (i)  That  every 
particular  adjournment  ought  to  have  been  fet  out, 
in  order  to  (hew  that  there  was  no  difcontinuancc : 
For  each  adjournment  conftitutes  a  diftinft  court, 
and  if  either  of  the  adjournments  was  made  by  a 
fingle  juftice,  it  would  be  ill.  And  it  is  not  to  be 
intended  that  an  inferior  court  has  an  authority, 
but  this  muft  be  fhewn.  The  adjournment  is  not 
from  fuch  a  day  to  fuch  a  day,  but  in  the  lump ; 
like  the  cafe  in  Salk.  605.  pi.  2.  (2)  It  is  not  fuffi- 
ciently  (hewn  that  there  was  any  prefentment,  for 
the  order  recites,  *'  that  whereas  a  prefentment  has 
"  been  made,  whereby  it  appears  to  us"  fo  and  fo ; 
whereas  it  (hould  have  been  faid  [whereby  it  is 
found]  thus  and  thus.  Salk.  478.  pL  23.  (3)  If 
a  prcffntmcnt  be  fhewn,  it  is  materially  defcSive; 
it  being  only,  that  **  a  publick  bridge,  &f^.**  is  out 
of  repair  :  Whereas  it  was  neceflary  for  the  jufticcs, 
in  order  to  give  themfelves  a  jurifdiftion,  to  fliew  a 
prefentment,  that  this  was  a  county  bridge,  and  to 
be  repaired  by  the  inhabitants,  ^c.  thereof;  but  this 
the  juflices  have  themfelves  determined.  It  is  in- 
deed called  a  publick  bridge,  but  this  means  only 
fuch  a  bridge  as  any  one  may  pafs  over,  and  which 
is  of  publick  utility  :  And  this  perhaps  may  be  re- 
pairable by  a  corporation,  or  a  private  perfon.  The 
22  H.S.  c.  5.  does  not  indeed  fpeak  of  any  pre- 
fentment ;  but  lord  Coke  (in  his  comment  thereon, 
2  Inji.  703.)  fays,  that  one  is  advifable.  And  in  the 
ftatute  of  I  A.Ji.  i.  r.  18.  (upon  which  this  order 
is  made,  and  which  inforces  that  of  H.  8.  fo  far  as 
it  doth  not  repeal  it)  the  words,  ^'  and  which  by 
^^  them  hath  ufually  or  ought  to  have  been  repaired," 
extend  to  the  word  **  prefentment"  before  mentioned. 
By  the  ftatute  of  23  H.  8.  c.  5.  of  fewers  (which  was 
made  *foon  after  the  other  relating  to  bridges)  an  in- 
quiry 
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quiiy  by  jury  is  required ;  and  there  is  the  fame  rea- 
fon  tor  a  prcfentment  here  as  in  that  cafe :  for  it 
would  be  very  inconvenient  to  allow  to  the  juftices  an 
arbitrary  power  as  to  the  point  now  under  confide- 
ration,  becaufe  they  may  tie  down  perfons  who  are 
not  rateable,  and  who  have  no  kind  of  remedy, 
whereas  prefentments  are  traverfeable.  Carth.  7^?, 
74*  In  this  cafe  a  prefentment  is  alfo  very  proper 
for  remedying  an  inconvenience  mentioned  in  the 
preamble  of  the  ftatute  of  C^  A.  viz*  the  raifmg  mo- 
ney unneceflarily.  (4)  By  the  words  of  the  aft, 
the  felEons  mud  make  an  afreiTment  of  the  rates,  and 
the  conftables,  &f^.  are  to  colleft ;  whereas  here,  the 
churchwardens,  ^c.  are  ordered  to  affefs  :  Which  is 
very  different  from  collecting,  and  is  in  truth  a  de- 
legation of  the  authority  of  the  juftices. 

But  the  whole  court  were  clearly  of  opinion,  (0 -  p 
That  in  orders  of  fefTionsit  is  neceffary  to  (hew  the  aWa.Sji. 
commencement  thereof,  becaufe  the  exercife  of  the  po^.  37». 
jttftice's  jurifdidlion  is  limited  by  the  2  H.  5.  c.  4. 
to  particular  times  j    and  always   where  a  certiorari 
is  granted  to  remove  any  particular  ad  done  by  an 
inferior  court,  they  mud  return  what  is  fufHcient  to 
ihew  that  they  had  authority  to  do  the  a£t :  But  there 
is  no  neceility  for    fetting  out    the  adjournments, 
thefe  being   merely  difcretionary.     In  (tatutes  it  is 
faid,  "  at  fuch  a  feffions"  generally,  without  fetting 
out  the  day,  becaufe  thefe  may  be  held  at  any  time. 
*  (2)  The  manner  of  fetting  out  the  prcfentment  is 
well  enough,  it  having  been  often  determined,  that 


•  To  ihif  objs^ion  the  defendant's  counfcl  cited  Tl»#  King  and  xbe  hLali* 
^ntffMiddhfexy  H.  10.  G.  a.  where  it  wat  cxceptcl  to  an  order  made  at 
%n  acQowned  feiBons  for  raifing  tlie  vagrant  rate,  that  it  does  not  appear 
the  order  wat  made  by  the  fame  juftices  who  were  prefent  at  the  prccc  Un< 
fclTiont ;  but  over-raled,  the  names  of  fome  of  them  beiny;  mentioned,  with 
the  words,  "  aod  other  their  fellows  /'  Which  was  held  fuflicicni.    {j1.) 

in 
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in  orders  the  word  "  appearing^  is  {ufEcienti 
(3)  The  laft  exception  is  not  material,  it  being  nc* 
ceflary  for  the  officers  to  make  a  particular  afiefffflcnt 
in  order  to  colled  the  rate  ;  and  it  being  imprafti- 
•  P  1 04  cable  for  the  juftices  to  tax  ^particular  perfons.  All 
that  thefe  can  do  is,  to  impofe  a  general  afleflmeDt ; 
and  here  this  is  done« 

All  the  objedions,  except  the  third,  were  there- 
fore now  over-ruled  :  And  as  to  that,  the  court 
doubted,  and  took  time  to  advife*     Sec  poji*  285. 


Ante  zs.    Kynajlon  againft  the  mayor^  aldermen  and  aJJiJianU 

of^  Shrewjbury. 


Arr.y       \/I^'^^^^     ^Y  foUdtoT  StaTigc   to  quafli  the 

challenged     1^/8 

fendanrs!    ^Y  ^^^  defendants,  bccaufe  the   ifieriff  was  one  of 


challenged  j[\j[     array,  to  which  a  challenge  had  been  taken 


qitarhed.     the  aldermen   of    Shrewjbury ;    which  matter  vas 
cr  c/thc^  ^0^  pending  upon  demurrer  :  And  this  was  prayed  at 
juintiff,     the  inftancc  of  the  plaintiff,  and  for  the  fake  of  cx- 
dtLd"anV  P^^^^'o'^-      A^d  Lee  C.J.    now    faid,  that  he  had 
ccnitnt.     looked  into  the  books,  and  was  very  far  from  being 
dear  in  opinion,  that  the  defendants  could  take  ad- 
vantage  of    this   matter.     And\P/7f^  jufl:.   faid,  he 
was   clearly  of  opinion,   that  the  defendants  could 
not.      The  cafe  was  therefore  adjourned,   for  the 
defendants  to  confidcr  if  they  would  confent  to  take 
judgment,  that  it  may  be  fo  entered,  for  fear  of  mak- 
ing a  precedent  hereof. 

And  this  being  moved  again  another  day,  and  the 
other  fide  rcfufing  to  confent  to  the  quafhing  of  the 
array,  it  was  urged  by  Mr.  folicitor,   that  the  court 

may 
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may  do  it  without  any  eicprefs  confcnt  on  that  fide, 
bccaufe  the  defendants  have  already  (in  cffed)  given 
It  by  their  challenge  :    And  he   cited  the  cafe  of 
Tbomby  and  Fleetwood^  {a J  where  in  ejeftment  the  ^^^  g^^ 
court  being  equally    divided,  the  plaintiff  prayed  383.  Liil 
judgment  againft  himfelf,  in  order  to  bring  error  :  \^^J^^ 
But  the  defendant  being  in  poffefTion  of  the  lands  p.  c/ 203. 
ia  qocftion,    would  not  confent  to  it:    And  theP*'^'^^ 
court  made  a  rule,  that  on  the  inftance  of  the  leflbr^  p 
of  the  plaintiff,    •and  for  fpeeding  the  caufe,  the        '^^ 
judgment  (hould  be  given  accordingly* 

And  a  rule  was  here  granted  for  quafliing  the  ar- 
ray, without  confent  by  the  defendants. 


The  King  againft  ibe  msyor  and  aldermen  of  King's 
Lynn, 


A   Mandamus  was  granted,  teftcd  ao  November j  ^^'''^^q^I' 
10  G.  2.   to   the   mayor  and   aldermen    of-^.  tothe 
King's  Lynn  in  Norfolk^  to  reftore  one  Jllen  to  the  ^^",f 
office  of  coroner  of  the  faid  borough:  And  the  writ  The  return 
fuggeftcd    in   general,    that  he   was    duly   elcfted,^^'^"^^'^\'' 
fworn  and  admitted,  without  mentioning  any  time,  tain  da/ 
To  this  they  returned,  that  faid  Jlkn   29  yfngujc,  f^'j^^^J""" 
10  G.  a.   was   duly   chofen  coroner,  ^c.  but   that  but  tiut*' 
neither  at  the  time  of  his  faid  elcdion,  nor  fince  that ""  ^«'  *'^ 
time,  nor  is  he  yet  admitted  or  fworn  into  the  office,  iw,  fad^° 
and  therefore,  &c.  eiedion, 

nor  fin:e 
that  tinne, 

*tr  h  be  yet  admitted,  9e^.  This  is  a  fufTcieht  denial  of  hif  admiiTion  at  any  time  what- 

^er  ^  and  is  a  good  retarn. 


And 
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r.  R^.  y.      And  it  was  objcacd  by  Mr.  Denlfon  to  the  return, 

§^^^"that  the  admiffion  of  the  party  is  not  fufficicndy 

denied  :  For  the  words  [nor  is  he  yet  admitted]  arc 

to    be    underftood  only  of  the  time  fubfequcnt  to 

the  election  on    the   agAupi/i,  and  he  might  be 

admitted  before.       And  he  urged,   that   a  rctum 

to  a  mandamus   muft  be  certain  to  every  intent: 

(4)  to  Mod.  •And  in  The  ^ueen  and  mayor  ^  fefc.  of  Pomfrety  (a) 

J^;*^^' **•  Af .  II  A.  it  was  determined,  that  returns  muft  be 

Ljmtt^  as  Arid  iince  the  mandamus  ^&  as  before.    If  the 

^Buf  Jf!^"^  ^^^  ^^^^  fpecial,  viz.  that  the  party  was  clcacd 

741.  *      '29  Augujly  this  return  would  have  been  well  enough : 

And  fo  it  would  be,  if  it  had  been  denied  generally 

that  he   was  admitted  :      But  here  it  is  different, 

and  is  like  the  cafe  in  Salk.  432,     And  it  was  alfo 

faid,  that   the  office  of  coroner  of  a  county  is  an 

office  for  life  ;  (K  N.  B.  16^.  K.)  and  it  is  not  10 

be  intended  here  that  the  office  is  an  annual  one. 

•  P  106      *  But  per  curiam  :  The  admiffion  of  the  party  is 

fufficiently  denied   in  this  return ;    for   though  the 

words  [nor  fmce  that  time]    comprehend  only  the 

intermediate  time  between  the  eleftion  and  the  tcftc 

of  the  writ,  and  confcqucntly  would  not  alone  be 

fufficient,  yet  the  fubfequcnt  words  [nor  is  he  yet 

admitted]   deny   the  party's  admiffion  at  anytime 

whatfoever  :  And    fo  in  the  cafe  in  Salk.  if  it  had 

been  faid  further  in   the  return  that  the   party  hath 

not  yet  received  the  facrament,   it  would  have;  been 

a  good  one.     And   Chappie  juft.  faid,   that  if  it  he 

taken,  as  has  been  infifted  on,  that  the  coroner  here 

is  an  officer  for  life,  then  there  can  be  but  one 


•  Certainty  to  a  ccitain  Intent  UgtrnalU  fuflicitnt,  ^«  v.  LymtRt;*' 
Doug.  153. 


clcftion, 
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clefiion,  and  the  return  is. plainly  good.  But  per 
Prcbyn  juiL  though  the  coroner  of  a  county  is  a 
D€ccflary  officer,  and  an  officer  for  life^  the  coroner 
of  a  borough  is  not  a  necefiary  officer^  and  muft 
be  taken  as  an  annual  one. 


*    ..       s.  c 
Mellington  againft  G/)odtitle.  »*sJi. 

1084, 

TERROR  of  a  judgment  in  ejcamcnt  for  loolfiitT"* 
IJ    acres  of  marfli  land  and  of  one  beaft-gatc,  i«n«*  ^od » 
with  the  appurtenances,  in  the  county  bf  Stiffhlk :  ^^^'^l^\^ 
And  it  was  affigned  for  error  by   Mr.  Dehi/ony  that  for  it 
ancjedment  does  not  lie  of  a  beaft-gate,  this  being  "^'J'JI.^ 
a  ^ord  infenfible,  and  of  which  the  law  will  not  take  ceruin 
poticc.     1  Brawn.  1 29.    But  if  it  has  any  meanmg,  S^J^f V^ 
it  muft  be  taken  either  for  a  piece  of  land,  or  a  com-  common 
mon.    If  the  firft,  the  ejeament  is  not  maintainable,  w^^,^ 
bccajife  it  is  uncertain  how  much  it  is.  Cro.  EL  339*  '?"^  ""*"' 
Moor 702.     5^/*.  254.     And  an  cjeamcht  willnot "*^«'' 
lie  for  a  common,  this  being  only  ^  profit  apfrendre. 
Hardr.  57. 

It  was  argued  contra  by  Mr.  Pilfwortb^  that  though 
an  cjrftment  will  n6t  lie  of  a  thing  fo  uncertain  and' 
unknown  that  the  (heriff  cannot  deliver  poffeffion 
thereof,  yet  it  is  maintainable  for  fuch  things  as  are  ^ 
known  in  the  •county  where  the  aftion  is  brought.  *  Pi 07 
And  therefore;  wherd  in  a  late  cafe  (d)  an  ejeftmcnt  [^V«e?foii 
was  brought  for  Alder carr  in  Uorfolk^  it  was  held »  stra. 
maintainable.  Mefcalf^nd  Rowe,  (b)Micb.  9  G.  2.  in-"'^*- 
this  court.     Error  of  a  judgment  in  ejeftment  for  (0  car. 


HIl-ARY  TERM,  ii  GEO.  D.  1737- 

^  stf/'^^  fo  many  acres  of  pafture  and  cattld^ate  in  a  certain 
1063?'      pafture  called  '     and  held  good.    The  mean- 

ing of  cattle-gate  is  well  known^  and  is  dcfcribed  in 
d  Lutw.  1 157.  to  be  a  right  of  pafture ;  an4  ib  b 
beaft-gate  :  And  for  a  right  of  pafture^  though  this 
be  not  a  right  to  the  foil  itfclf,  an  ejedment  lies. 
Hard.  330.  Dali/l  poji.  Benloe  95.  Cro.  Car.  362. 
Befides,  if  beaft-gate  be  confidered  as  a  right  of  com- 
mon^  an  ejeftment  now  lies  for  that,  if  it  be  annexed 
to  fuch  things  for  which  an  cjeamcnt  may  be  brought, 
and  which  will  pafs  together  in  a  grant.  So  former- 
ly  an  ejedment  woulfl  not  lie  for  tithes,  unlefs  it  was 
fpecified  of  what  Ttind  they  werej  but  now  if  an 
ejcftment  be  brought  for  a  redlory  with  tithes  gene- 
z'^;  cited  I  rally,  it  is  well  enough.  Doe  and  Burlaw f  {c)  hiU 
^^•Vot*  ^  ^'  ^*  ^^^^M  court.  Ejefkment  for  a  manor  and 
twenty  meffuages,  and  common  of  pafture  for  all 
manner  of  <;attlc  geperially,  and  alfo  for  the  advow- 
fbn  of  - — I — —and  all  tithes  whatfoevcr  :  And  after  a 
verdi£k  and  judgment  for  the  plaintiff,  a  writ  of  error 
was.  brought,  and  3r/;i.  7  G.  2.  the  judgment  was 
.  affirmed  in  the  Exchequer  chamber* }  arid  afterwards 
in  the  houfe  of  lorda.  . 

'.  An^  fer  curiam:'  (^i)  The  word  beaft-gate  inud 
be.  tsilc^n  tp   lue^ci   a  certain  quantity  of  land,  by  a 
term  well  undcrftood  in  the  country  where  this  ac- 
tion is  brought :    And  then  this  cafe  falls  within  the 
reafoi]i'of  the  cafes  cited  for  the  .defendant;  and  par- 
ticularly of   Metcalf  and  Rowey  which  is  in  point, 
i.d.  Kiidart  (jattle-gate  and  beaft-gate  being  fynonymous.    And 
V.  Fifier.    therQ  have  been  feveral  cafes  from  TreJandp  where  it 
H^w  V.  ^as  been  faid,  fo  many  acres  of.  mountain ;  and  held 
BaU'mffon.  good,  bccaufc  it  is  a  word  well  underftood  in  that 
if^on'^  M^^gdom.     (2)  If  this,  word  be  taken  for  a  common, 
which  fee  I  it  muit  be  intended  to  be  appurtenant  to  the  land 
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before  mentioned  in  the  declaration ;  and  an  *ejed-  *  P  108 
mem  lies  for  a  common  appurtenant :  So  that,  qua* 
cwvpeviadata^  this  a&ion  is  maintainable.     Judg- 

mcDt  affirmed* 


Bartbolomew  againll  Ireland. 


IN  trefpaTs  the  plamtifT  declares,  that  the  defen- Defendtnc 
dant  entred  into  his  chambers  and  kept  pofleflion  p'«»<««  Not 
thereof:  And  in  a  fecond  count  he  fets  out,  that  at  S«!*'^  by 
another  time  defendant  broke  into  his  faid  chambers,  '«^«  ^^^^ 
taking  the  k)ck  off  the  door,  and  expelling  a  perfon  cordlngVo 
then  being  therein,  and  taking  the  furniture.  &c.  the  ftatutc" 
The  defendant  pleads  firft.    Not  guilty;    and  after- ['^J'*i^.t",cj 
wards  he  pleads,  "  by  leave  of  the  court  according  which  he 
"  to  the  ftatutc,**  that  as  to  the  entry  into  the  cham- ^"S*"/„** 
hers  and  keeping  pofleffion  thereof  firft  mentioned,  averment ; 
the  faid  chambers  were  the  freehold  of  J.  K.  at  the  J^'^j^Jl'** 
time  of  the  entry,  and  that  defendant,  as  the  fervant  another 
of  7.^.  entred,  ^c.  and  concludes  with  an  aver- ^[f;'^]T|J- 
menc:  And  then  he  goes  on  and  fays,  '^  and  as  to'*  by  leave 
"  breaking  into  the  chambers,  mentioned  in  the  fc-cou^  &c." 
'*  cond  count,  and  taking  the  furniture,  &c.**  andTheinveo£. 
pleads  the  fame  juftification  as  before  ;  and  that  be-|^*^j^^^^j^^^» 
caufe  the  goods  were  there  filling  up  the  rooms,  he  to  extend  to 
fcifcd  them  by  way  of  diftrefs.     To  this  the  Plaintiff  |>°^^g^^^^^ 
demurs,  and  afligns  for  caufe,   that  the  defendant  ons!  Thic 
hath  firft  pleaded  Not  guilty,    which   goes  to  thejj^^*^*^^" 
vhole  declaration  ;    and  alfo  that  it  doth  not  appear,  to  pua?^ 
as  to  the  lafl  juftification,  that  defendant  had  the^^»^]«..«» 
'cave  of  the  court.  gubdty  a^^ 

K    2  And  *°  ht  taken 

advantajt 
of  by  motion,  and  not  M  error. 
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And  it  was  argued  by  folicitor  general  Stranpiov 
the  plaintiff,  (1)  That  though  it  be  pleaded,  and  is 
admitted  by  the  demurrer,  that  J.  K.  had  the  free- 
hold,  yet  the  piaintiiF  may  notwithftanding  have  a 
right  to  the  poflcflion,  as  a  tenant  at  will  or  tor  years : 
And  this  alone  will  not  juftify  the  defendant  in  forci- 
bly breaking  open  the  doors,  &fr.  (2)  As  the  de- 
•  P  109  fendant  could  not  plead  thefc  •fevcral  matters  with- 
out leave  of  the  court,  it  ought  to  appear  on  the  re- 
cord that  this  was  granted  as  to  all  the  matters  plead- 
ed :  But  it  doth  not  appear  that  defendant  bad  fuch 
leave  as  to  the  laft  juftification  j  for  though  it  be  fct 
out  before  the  firft  juftification,  yet  as  that  is  a  com- 
pleat  plea  by  itfelf,  and  properly  concluded,  and  then 
the  plaintiff  begins  de  novo^  it  cannot  extend  to  the 
laft  :  And  confequently  it  muft  be  taken  as  at  com- 
mon law,  which  will  not  warrant  two  diftinft  pleas«  | 
It  is  not  a  fufBcient  anfwer  to  this,  that  the  court 
will  take  notice  of  their  own  afts  ;  for  if  the  record 
fhould  be  removed  into  another  court,  it  will  be 
impoflible  for  that  to  know  if  leave  was  granted,  un- 
lefs  it  be  fet  out  on  the  record.  Serjeant  Booile  argu- 
ed contra. 

And  the  whole  court  were  clearly  of  opinion,  (0 
aKeiy.  154.  That  thls  is  in  fubftance  a  good  plea  :    And  it  is  a 
conftaht  rule,  that  in  trcfpafs,  upon  Not  guilty  plead- 
ed, a  freehold  may  be  given  in  evidence,     (2)  To  the 
«  laft  objcftion  it  was  faid  by  Lee  C.  J.  and  Chappie ]\^^ 

that  the  words  being  "  by  leave  of  the  court  ac- 
**  cording  to  the  ftatute,"  the  leave  of  the  court 
ought  to  be  taken  to  extend  to  both  the  juftificatlons. 
But  of  this  Probyn  juft.  doubted,  the  firft  juftification 
being  concluded  :  But  he  faid,  that  if  leave  was  not 
granted  to  plead  the  laft,  it  is  an  irregularity  which 
ought  to  be  taken  advantage  of  by  motion  j    and  it 

cannot 
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cannot  be  obje&ed  by  way  of  error.  And  to  this  the 
C  |.  agreed ;  who  alfo  faid,  that  ever  fince  the  aft, 
it  has  been  the  pra&ice  to  (hew  on  pleading  double, 
that  leave  was  granted  by  the  court :  And  this  feems 
jerj  reafonable,  becaufe  at  common  law  duplicity  is 
E  Judgment  for  the  plaintiflF.f 

t «  Defendant*'  it  ought  to  be.  See  Kjr/7  v.  Parkh^JI  1  Wilf,  119.  where 
tbiiafe  wai  deed  by  fcijeant  Btede* 


Tie  King  againft  Arm/lrong. 


^uo  warranto  was  brought  againft  the  defen-^*«^» 
dant  for  ading  as  one  of  thebailiflfs  of  the  cor-  ^aitow. 
poration  of  Scarborough  :   And  at  the  fame  time  ano-  ed  to  be  1- 
Aicr  quo  warranto  •was  brought  againft  one  Bell^  21*  ^^12**'* 
coroner  of  the  fame  borough.     Both  the  defendants  ioined. 
pleaded  an  eledion,  and  fet  out  the  conftitution  of*P  11^ 
the  corporation  in  the  fame  manner ;    upon  which 
iffues  were  joined  in  Eajier  term  laft  :    And  both 
caufes  went  down  by  confent  laft  aififes  to  trial,  a 
rule  having  been  before  entred  into,  that  the  rights 
of  fcveral  other  perfons  (hould  wait  the  event  thereof. 
In  the  quo  warranto  againft  Bell^  a  verdid  was  found 
againft  him  :    But  in  that  againft  the  prefent  defen- 
dant there  was  no  trial,  by  reafon  of  the  multiplicity 
of  balinefs  at  the  aflifes.     And  it  was  now  moved, 
that   he  may  be  at  liberty  to  amend   his  plea,  in 
(euing  out  the  conftitution  of  the  borough. 

Againft 
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Againft  this  it  was  argued  by  Sir  Tbotiuu  Miuy, 
ferieant  Bootk,  Mr.  Filmer  and  others,   (i)  lT«a 
new  conftitution  will  be  made  by  the  Mi«»dnicat 
now  prayed  ;  and  this  motion  is  in  eflFea  for  leave  to 
plead  denavo.    And  in  The  Bank  tf  England  agamlt 
''•)»st"«-  Morrice,  (a)  executrix.  Nil.  7  G.  a.  where  thcrc- 
iVT'aj      plication  was  prayed  to  be  amended,  by  ftatmg.  tha^ 
feveraljudgmenw  pleaded  by  the  executrix  were  W 
up  by  fraud,  the  amendment  was  refuted,  became  a 
new  cafe  would  be  made  thereby.    And  the  cale  01 
«;8ute    The  King  2nd  Tutchin  {b)  >8  founded  on  the  feme 
TriJ.,  Vol.  rcafon.   In  the  late  cafe  of  The  King  and  EUanh  t  P^ 
^7o  "p     matter  prayed  to  be  amended  made  the  iffuc  material, 
579.s.Jk.  which  would  not  be  fo  without  itj  and  »t''»?f" 
le'g'  ^°^'  ranted  by  the  charter ;  and  it  alfo  appeared  by  affida- 
vit, that  it  was  the  miftake  of  the  clerk :  In  all  whicii 
refpefts  it  differs  from  the  prefent  cafe,     (a)  In  Vf\ 
of  time  there  is  no  cafe  which  comes  up  to  «»*•  *"?) 
if  the  defendant  has  leave  to  amend,  the  plamtift  win 
be   under  a    neceffity  of  making  a  new  rcpu* 
tion,  which  will  take  up  fo  much   time  that  tne 
caufe  cannot  be  tried  the  next  affifcs  ;    And  m  tw 
•  P  1 1 1  cafe  •  of  fuch  offices  as  are  annual,    delays  may  oc 
very  prejudicial.     And  in  The  King  againft  Edmrd'^ 
M.  8  G.  a.  t  the  court  rcfufed  leave  to  amend,  be- 
*  caufc 

t  TCiKg  and  ElUm,  T.  7.  S  G.  a.  SL  fF.  for  afiing  as  mayor  'f^f} 
Defendant  pleada  the  charter,  which  direda  that  the  mayor  (hall  M  •"  " 
derman,  and  aominated  bv  the  major  part  of  the  citizens  and  ^'**'V*",!i  k, 
biting  within  the  city,  tfi.  and  that  he  wa>  an  alderman,  and  ^0""°"^' 
the  majority  of  ihe  citixens  of  the  city,  [which  includes  the  foreign  '"''*^.' 
who  have  no  right  to  nominate]  and  after  ifliie  and  demurrer  to  ll><  V  ' 
it  wai  prayed  to  amend  it,  npon  an  afBdavit  that  the  raiftalce  wasandelif*^  ■ 
And  granted.  (A)  See  this  cafe  reported,  Cas.  T.  Hardw.  41.  s  Stt*-  97  ■ 
a  Barnard.  440.  445. 

\  King  and  BJwanb.  ^  ^.  for  ailing  as  freeman  of  iVtw  ^"'^i^ 
Kent  2  Defendant  applies  for  time  to  plead,  which  profecutor  offer*  00  W 
pleading  an  ilTuable  plea,  and  lie  refirfes  :  And  then  he  pleads,  fettin?  o«t  '* 
conftitution  of  the  borough,  but  defeflively  ;  plaintiff  replies,  and  aefeiw"" 
demurs  :  And  it  was  moved  for  leave  to  withdraw  the  demoirer  and  jro"* 
the  pIsa  i  but  denied,  a  trial  having  been  loft  by  the  dcmarrer,  and  the^^r 
appearing,  by  the  defendant's  refuling  to  plead  an  iffuable  plea,  to  be"' 
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canfc  Ac  trial  would  be  delayed,  and  the  cafe  woald 
be  fhcfel>y  quite  altered.  (3)  The  particular  circum- 
flandtt  of  thil  cafe  are  fuch  as  make  ftrongly  againft 
ikz  amclidfiieiit ;  for  it  will  produce  a  variance  be- 
tween the  conftitutioti  as  fet  out  in  the  plea,  and  in 
the  affidavits  produced  againft  the  motion  for  the  in- 
formation :  And  an  information,  whether  it  be  for  a 
mifdemeanor,  or  in  nature  of  a  quo  warranto^  ought 
to  purfue  the  affidavits  on  which  it  was  granted.  Be- 
fides,  this  is  not  pretended  to  be  a  miftake,  (as  in  The 
King  and  Ellani)  but  the  prefent  motion  arifes  from 
the  ill  fuccefs  of  the  quo  warranto  againft  Bell^  in 
which  this  very  plea,  as  it  now  ftands,  was  falfified  : 
And  as  thefe  two  caufes  went  down  by  confent,  fo 
that  it  Wds  agreed  the  conftitution  was  fuch  as  is  therein 
ftated,  the  defendant  is  now  concluded  from  altering 
it.  It  will  alfo  produce  an  inconliftency  between  the 
two  records,  and  tends  to  introduce  perjury.  Nei- 
ther is  there  any  thing  here  to  amend  by,  as  in  the 
laid  cafe  of  Ellam  \  nor  is  there  any  neceffity  for  the 
amendment,  the  defendant's  office  being  expired, 
and  there  being  new  officers.  This  cafe  therefore 
differs  from  that  of  the  duchefs  of  Marlborough  a^ 
gainft  Whitmore^  (/)  where  a  promife  being  laid  to  (0  i  Bm^ 
be  made  to  the  teftator,  and  the  evidence  being  only  ^*S!'/stti. 
of  a  promife  made  to  the  executor,  leave  was  given  890.  Say. 
to  amend  the  declaration  accordingly,  becaufe  other-  Xll^^' 
wife  the  adion  would  be  gone  for  ever.  And  for  the  193* 
lame  reafon,  viz.  the  neceffity  of  the  thing,  the  a- 
mendment  was  fufFered  in  3.  Lev.  347.  Here  too 
the  plea  has  been  alfeady  amended.  It  was  further 
faid,  that  now  the  record  is  upon  the  file,  and  it  can- 
not  be  taken  off,  and  another  put  on  \  and  yet  this 
will  be  neceflfary  if  the  amendment  be  permitted  ;  for 
there  muft  be  a  different  ^replication  from  what  it*  P  112 
now  is,  and  confequently  a  new  record.    And  fer- 

jeant 
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jeant  Bootle  cited  to  \p\s  poiat  Lee  againft  DanklJf 
this  term  in  C.  B.  Adion  on  the  cafe  for  diverting  a 
watercourfe  :  And  it  went  down  to  trial,  but  vas 
not  tried  on  account  of  the  great  bufinefs  at  the  aflifcs. 
And  afterwards  it  was  moved  to  amend  the  declara- 
tion by  ftriking  out  the  allegation,  that  the  water- 
courfe  runs  contiguous  to  a  wall,  and  by  making 
other  alterations  :  To  which  it  was  obje&ed,  that 
the  record  was  brought  into  court.  It  was  anfwcred, 
that  a  vacatur  might  be  entered  in  the  margin, 
and  a  new  record  brought  in.  But  the  court  faid, 
that  they  never  heard  of  fuch  pradice ;  and  that 
though  they  would  permit  a  fmall  matter  to  be  alter- 
ed, they  would  not  fuflfer  fuch  material  amendments. 
It  was  replied  by  folicitor  general  Strange^  (he 
having  his  Majefty's  licence)  Mr.  Bootle^  Mn  Demfon 
and  others  ;  and  they  cited,  and  relied  on  the  fol- 
lowing cafes,  v/as.  7^  Lev.  347.  Ducbefs  of  Marlbo- 
(d)  Ante  rougb  and  Whitmore^  (d)  where  the  amendment  was 
II'-  granted  after  the  caufe  had  been  carried  down  to 
trial,  and  though  it  made  a  new  cafe.  Mq/iyn  and 
2^4.""'  5n?^<y  (^J  in  ihe  Exchequer.  Aftion  on  the  cafe 
for  a  nuifance ;  and  the  defendant  demurred 
to  the  declaration.  And  though  an  aflifes  had 
been  loft,  yet  the  court  permitted  the  defendant 
to  withdraw  his  demurrer,  and  plead  an  ifluable  plea. 
King  and  E/Jam.  And  they  faid,  that  there  were 
cafes  of  amendments  where  new  records  have  been 
granted,  but  that  here  the  caufe  was  not  cntred  up- 
on record.  And  as  to  The  Bank  of  England  and 
Morrice^  they  objcfted,  that  there  three  years  had 
elapfed  after  the  plea,  and  it  might  be  very  inconve- 
nient to  the  executrix  to  give  the  plaintiff  leave  to 
reply  perfraudem^  fhe  having  firft:  pleaded  affcts  non 
ultray  and  fhe  might  have  gone  on  adminiftring  all 

that 
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that  time ;  which  was  the  reafon  of  the  determinati- 
on in  that  cafe,  and  therefore  it  differs  from  the  pre- 
fcnt.  And  the  defendant's  counfel  offered  to  accept 
ihort  notice  of  trial,  and  to  fubmit  to  any  terms  for 
bringing  on  the  caufe  to  trial  in  the  next  affifes. 

•The  whole  court  (which  argued yjr/tf/i^i)  were*  P  1 13 
clear  of  opinion,  that  the  plea  ought  to  be  permitted 
to  be  amended,  as  it  does  not  appear  that  the  defen- 
dant has  been  guilty  of  the  lead  affedation  of  delay, 
and  the  caufe  may  be  carried  down  to  trial  the  next 
afiifcs  :  And  they  relied  on  the  duchefs  of  Marlbo-' 
nugb  and  Whitmorej  and  The  King  and  Ellam^  as 
cafes  in  point.  And  they  faid,  that  here  the  pro- 
ceedings mud  be  confidered  as  being  only  upon  pa- 
per ;  for  though  the  nifiprius  roll  is  to  be  taken  as  a 
tranfcript  from  the  record,  yet  whilft  the  attorney 
has  ic  in  his  pocket,  the  caufe  mud  be  regarded  in 
that  light :  That  though  the  defendant's  office  be  de- 
termined, yet  other  perfons  rights  will  be  greatly  af- 
feded  by  the  event  of  this  caufe  :  That  the  court 
ought,  if  pcffible,  for  the  advancement  of  juilice, 
to  come  at  the  merits  of  every  caufe  ;  and  this  can- 
not be  done  here  without  amending  the  plea,  which 
is  plainly  frivolous  :  That  the  affidavits  produced  ori- 
ginally by  the  defendant  do  not  affe£t  the  prefent  ap- 
plication, for  his  bufinefs  then  was  to  defend  himfelf 
againd  the  information  then  prayed ;  but  when  that 
is  granted,  he  mud  make  the  bed  defence  he  can ; 
and  there  is  no  fuch  thing  as  correding  pleading  by 
affidavit :  And  that  the  quo  warranto  againd  Bell  was 
againd  him  as  coroner,  whereas  the  prefent  is  againd 
the  defendant  as  bailiff ;  and  if  the  one  has  midaken 
the  conditution,  this  is  no  reafon  againd  the  other's  '' 

letting  it  right.  A  rule  was  therefore  granted  for  the 
amendment,  on  the  defendant's  paying  cods,  and 

delivering 


HILARY  TERM,  ii  GEO.  n.  i737- 

delivering  the  amended  plea  in  a  day's  time,  and 
taking  (hort  notice  of  trial,  with  liberty  for  the  pro- 
fecutor  to  reply  de  novo. 


208^      *  Fergufon  againft  Rawlinfon. 


o„  affirm.  T?  RROR  of  a  judgment  given  for  the  plaintiff  in 

ancc  of       Tj    an  aftion  qui  tarn  upon  the  ftatute  of  1 2  A.Jt^ 

inlf^rr    2-  c.  16.  of  ufury  :    And  the  judgment  being  affirm- 

/^maaion,  ed,  it  was  moved  •byferjeant  Hayward  on  the  3  ti» 

be'coftTgl  7.  c.  10.  that  cofts  may  be  taxed  for  the  defendant 

vcn,  though  in  error  ;    to  which  pomt  he  cited  JDy.   77* /'•  3^' 

:^::T:\lCro.  El.  617.     Cro.i:ar.  145^     Cro.  El.  6s9^S.C. 

criginaifuu.  5   Qo.   ici.     And  he  faid,   that    in   i;^    Car.  2. 

•  P  ^^4/ef  2.    c.  2.    whereby  double    cofts  arc  given  on 

the    afHrmance   of    a  judgment    in  error,  anions 

on  penal   laws    are   excepted  ;     which  flicws  that 

in  fuch  cafe   the  party  is  intitled  to  fingle  cofts  j 

for  excepth  probat  regulam. 

It  was  argued  by  Mr*  Denifon  on  the  other  fide, 
that  all  the  ftatutes  relating  to  cofts  are  to  be  taken 
ftriaiy,  bccaufc  there  were  no  cofts  at  common  law. 
And  fince  the  cafes  in  Cro.  EL  the  conftrudkion  of 
the  aft  of  H.  7.  hath  been,  that  where  the  plaintiff 
below  is  not  entitled  to  cofts  or  damages,  he  (hall  not 
recover  cofts  in  error ;  as  appears  by  Cro.  Car.  4^5. 
I  Lev.  146.  I  Vent.  88.  Thereafon  is  that  where 
no  cofts  or  damages  are  recovered  below,  the  bring- 
inc;  a  writ  of  error  cannot  be  faid  to  be  a  vexatious 
delay.     This  is  the  prefent  cafe,  the  plaintiflf  below 

being 
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being  entitled  only  to  a  judgment  for  the  treble  va- 
lue; and  therefore  it  differs  from  Cro.  Can  145.  that 
being  a  quare  impedit^  in  which  damages  are  reco- 
vered. And  as  this  is  an  a£lion  on  a  penal  law,  it 
is  within  the  provifo  of  13  Car.  2.  and  there  is  the 
fame  exception  in  16,  17  Car.  a.  r.  8. 

There  being  a  contrariety  in  the  books  as  to  the 
prefent  queftion,  the  court  took  time  to  advife.  And 
the  laft  day  of  the  term,  Lee  C.  J.  faid,t  that  not-t^**'^- 
witbitanding  the  cafes  cited  againft  coils,  and  alfo 
the  cafes  in  i  Sid.-^—^Raym.  134.  the  court  were 
onanimoully  of  opinion,  the  defendant  in  error 
oaght  to  have  his  cofts  j  and  this  by  the  exprefs 
words  of  H.  7.  which  does  not  fay,  •*  in  delay  of 
"  execution  for  damages,"  but  **  in  delay  of  cxe- 
"  cution'*  generally :  And  he  mentioned  Cro.  Eh 
^'7»  659*  218  in  point*  He  alfo  faid,  that  the  cafe 
in  I  Vent.  88.  might  be  confidered  in  a  diffe* 
rent  light  from  the  others,  upon  a  very  ftrid  con- 
ftradion  of  the  ftatute  :  And  that  the  prefent  cafe 
M  the  ftronger  by  reafon  of  the  •ftatute  of  8,  9  ^T,  •  P  1 15 
3-  ^.  II.  which  gives  cofts  to  a  defendant  where 
judgment  is  given  for  him,  and  affirmed  in  error. 

A  rule  was  therefore  granted  for  the  mafter  to  tax 
cofts  for  ^he  defendant  in  error. 


Merrick 
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T.^Hal^dw.  Merrick  againft  the  hundred  of  Ofeljione. 

^^T^   A  CTION  qui  tarn  on  the  ftatutc   of   hue  and 
tute  of  hue  xV.     cry ;  to  which  defendant  pleaded  the  general 
"l.'i'^'  -  iffuc  :  And  the  verdift  being   tor  the  plaintiff,  it 
eludes       was  objeaed  by  Sir  Thomas  Abney  and   Mr.  Taylor 
'io^lwm}^  ar reft  of  judgment,   (i)  That  the  declaration  is 
ofthe/ea.  not  properly  concluded,  the  words  being,  *'  contrary 
Iiiou  iT^*    "  ^^  ^^^  ^'^'""^  ^^  *^  ftatutc  in  fuch  cafe  made  and 
thenf  arc    "  provided:"  Whereas  it  (hould  have  been  ''  ftatutcs'* 
Jr**^^^  ^  "^  ^^^  plural  number,  there  being  more  ftatutes  of 
fubjea.   '  hue  and  cry  than  one  ;  particularly  by  the  8  G.  2* 
whaiii  a  ^   |6.   cofts  arc  given  to  the  high  conftable  in  dc- 
fci^^ion^of  fending  the  fuit,  which  was  not  To  before,  and  is  an 
the  officer  additional  punifhment  on  the  hundred  :  And  where 
Jh^  the  hy  a  new  ad   more  damages  are  given  than  were 
bond  was  recoverable  before,   it  is  neceffary  to  refer  to  the 
to'!^?^:ftatute.    Salk.  505-  Raj.  Entr.  406,  407.    (2)  Ihe 
fore  s.  c.  officer,  before  whom  the  bond  was  entered  into,  is 
&c!"— '^lo  mentioned  in  the  declaration  to  be  "  Samuel  Clark, 
J.  H.  high  «•  Efq  ;    fccondary  to  Edward  Venfris^  Efq  ;   chief 
Hc:^^^^  "  clerk  to  inrol  pleas  in  the  court  of  King's  Bench :" 
fore  J.  s.    Which  is  a  different  defcription  from  what  is  con- 
fuffidenr^^*'^^^  in  the  ad  of  G.  2.  and  this  ought  to  be 
without     purfued.     (3)    It  doth  not  appear  that  the  perfon 
Uym^  then  bcforc  whom  the  plaintiff  entered  into  the  bond  was 
&c.— It      lecondary  at  that  time,   it   being  only  faid,  that  be 
^«^°|^^^^went    "before   S.  C.  Efq ;  fecondary,  &f^,"  which 
there  was    relate  to  the  time  of  the  plaintiff^  declaring  :  And 
but  one      ^hc  court  cauuot  take  notice  of  the  time  when  fuch 

nigh  cont-  \ 

flable.  The 

WMirt^  though  di  c9tfort  tmiwuh  is  fufficient.  %wante  99  Ffiticb  sJTiUfilrt^ 

officer 
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officer  was  admitted  into  his  office.  In  like  manner 
it  is  averred,  that  the  plaintiff  entered  into  the  bond 
^loJ.H.  high  conftable  of  0,"  and  that  he  was 
fwom  "  before  J.  S.  •jufticc :"  Whereas  in  all  thefe  .  p  ^ 
cafes  the  word  [then]  (hould  have  been  ufed,  as  ^ 
"then  fccondary,"  &fr.  and  fo  are  the  entries. 
(4)  The  bond  is  mentioned  to  be  given  *'  to  J.  H. 
**  high  conftable  6f  the  hundred  of  0."  which  poffibly 
might  have  had  two  high  conftables  ;  and  therefore 
it  mould  have  been  averred,  that  there  was  but 
^^^*  (S)  The  venire  facias  is  awarded  to  the  coun- 
ty at  large,  whereas  it  (hould  have  been  to  the  next 
hundred:  For  the  4,  5^.  c.  16.  which  requires  the 
venire  to  be  awarded  de  corpore  comiiaius^  excepts 
anions  brought  on  penal  ftatutes  ;  and  that  upon 
which  the  prefent  adlion  is  brought  is  not  a  remedial, 
but  a  penal  one.  That  only  can  be  called  a  remedial 
law,  where  before  there  was  a  right  of  a  private 
nature  arifmg  from  natural  juftice,  without  any 
adequate  remedy;  but,  where  an  aft  of  parliament 
prohibits  a  thing  to  be  done,  which  is  not  malum  in 
fe^  or  commands  a  thing  to  be  done  for  the  good  of 
the  community,  under  a  penalty,  or  by  way  of  fatis- 
faftion  of  damages,  it  is  properly  penal.  Now  before 
the  ftatute  of  Winchejier^  (which  is  for  the  common  ^ 
good)  the  party  robbed  had  no  remedy  againft  the 
hundred,  and  confequcntly  the  fatisfaftion  he  is 
thereby  enabled  to  recover  againft  them  is  by  way 
of  penalty  :  And  in  this  aft,  and  alfo  in  the  28  £*  3. 
f.  II.  it  is  cxprcfly  called  a  pain;  and  in  27  £/. 
r.  13.  y:  8.  a  penalty.  The  adlion  alfo  on  this 
ftatutc  hath  been  always  brought  in  the  name  of  the 
King,  as  well  as  of  the  party  ;  the  reafon  of  which, 
in  this  and  all  fuch  cafes,  is,  that  he  is  intitled  to  a 
fine  againft  the  defendant,  for  doing  or  omitting 
fomething  to  the  publick  detriment :     But  if  thlb 

were 
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were  a  remedial  law,  the  adion  fliould  be  brought 
in  the  name  of  the  party  only ;  as  in  the  cafe  of 
taking  away  tithes  on  the  ftatute  of  E.  6.  where  aa 
adion  qui  tarn  is  not  maintainable.  Cro.  EL  621. 
Rq^.  Ent.  446,  186.  That  the  whole  penalty  is 
given  to  the  party  robbed,  it  is  not  material:  For 
xiotwithitanding  this,  where  the  a£l  required  to  be 
done  regards  the  publick  utility,  the  law  is  properly 
penal.  5  Mod.  311.  Salk.  505.  The  prefent  venire 
is  alfo  mifawarded  in  this  refped,  that  it  includes  a 
place  interefted  *in  the  fuit,  viz.  the  hundred  againft 
*P  117  which  the  aftion  is  brought.  And  therefore  this 
ought  to  have  been  laid  a(ide  by  a  proper  fuggeftioa 
for  the  purpofe,  and  by  praying  that  the  jury  might 
come  from  the  next  hundred*  For  thefe  reafons  this 
venire  is  ill,  and  there  was  no  commifTion  for  trying 
the  caufe,  and  confequently  it  cannot  be  aided  by  any 
ftatute.  Cro.  EL  605.  As  to  the  cafe  of  the  cor- 
(tf)p.Wm$poration  of  Bewdley^  (^a)  (which  may  be  cited  contra) 
*^t\  ^^  there  the  venire  was  held  good,  by  rcafon  of  the 
pradice  of  the  court :  But  here  fuppofing  the  pradice 
to  have  been  agreeable  to  this  cafe,  yet  it  having 
been  only  fince  the  ftatute  of  4,  5  J.  it  is  not  fuffi- 
cient  to  warrant  the  prefent  venire. 

It  was  anfw^rcd  by  folicitor  general  Strange  and 
ferjeant  Bootle,  ( i )  That  though  there  are  fcvcral 
ftatutes  of  hue  and  cry,  yet  that  of  Winton  is  the  only 
one  upon  which  this  a£tion  is  founded  ;  for  the 
others  of  27  EL  and  8  G.  2.  lay  difBculties  only  in 
the  way  o^*  the  party  robbed,  and  it  is  fufficient  to 
ftiew  a  compliance  with  the  circumftances  required 
by  thefe  ;  and  the  feveral  parts  of  the  declaration 
muft  be  referred  to  fuch  of  them  to  which  they  arc 
applicable.  The  conclufion  is  therefore  right  ;  and 
if  it  had  been  faid  "  againft  the  form  of  the  fta- 
tutes," it  would  have  been  ill.     Telv.  116.     S.  C. 

Cro. 
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Cro*  Joe.  187.  And  Lee  C.  J.  and  Cbatple  juft« 
agreed,  that  this  is  a  full  anfwer  to  the  firlt  obje&i- 
00.  And  (by  Chappie  juft.)  if  the  adion  had  been 
given  by  feveral  ftatutes,  the  conclufion  would  not 
Have  vitiated  the  declaration,  but  mud  have  been 
rejeded  as  furplufage.  (a)  It  was  argued,  that  the 
officer  before  whom  the  party  entred  into  the  bond 
is  foffidently  defcribed,  for  that  the  court  is  to  take 
notice  of  their  own  officers.  And  by  Lee  C.  J.  and 
Chafpk  ju(L  the  defcription  is  very  proper,  it  being 
only  a  particular  defcription  of  the  fame  officer, 
who  is  barely  mentioned  in  the  ad.  (3)  It  is  to  be 
taken,  that  the  perfon  before  whom  the  party  entred 
into  the  bond  was  at  that  time  fecondary  \  for  the 
court  will  take  notice  of  their  own  officers,  efpecially 
fuch  as  are  officers  on  record.  And  fo  as  to  the 
Verment  of  giving  the  bond  to  the  high  conftable,  p  •  n  3 
it  is  not  to  be  fuppofed  the  bond  was  given  to  a  pri* 
vate  perfon  who  was  afterwards  made  high  confta- 
ble ;  nor  would  the  averment  be  true,  unlefs  he  waa 
high  conftable  at  the  time  of  giving  the  bond.  The 
bme  may  be  faid  as  to  that  part  of  the  declaration 
relating  to  the  juftice  ;  which  is  fet  out  in  the  ufual 
form,  yidian  210.  Befides,  in  civil  adions  it  is 
fufficient  if  the  pleading  be  certain  to  a  common  in- 
tent ;  whereas  in  indidment,  it  muft  be  certain  to 
every  intent.  And  by  Lee  C.  J.  though  there  may 
be  precedents  with  the  word  [then]  infcrted,  yet 
no. cafe  has  been  cited  to  warrant  this  objeftionin 
the  cafe  of  a  declaration.  And  even  in  criminal  pro- 
ceedings, as  great  a  latitude  has  been  allowed  as  is  ^^  ^^' 
here  ufcd.  For  though  an  indidment  for  a  forcible 
oitry,  where  the  words  are  exi/iens  liberum  tenefnentum^ 
without  faying  tuncj  is  ill,  and  fo  hath  been  held  ; 
yet  in  the  late  cafe  of  The  King  znA  Ward^  (J?)  which  ^^j  ^  ^ord 
was  an  indictment  for  forgery,  it  was  laid,  that  the  H;<y.  1466. 

defendant  ^B^^^y- 
10. 
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defendant  exi/iens  onerabilis  (w/thout  the  word  tunc) 

to  deliver  allum  to  the  duke  of  B.  ^c.  he  forged, 

&fr.  and  after  great  argument,  the  indiftment  was  held 

to  be  good.  And  the  C.J.  and  Chappie  juft.  faid,  that 

this  objeftion  being  after  a  vcrdifk,  is  immaterial ; 

becaufe  the  plaintiff   could  not  have  obtained  one 

upon  this  iffuc,  unlefs  he  had  proved  that  S.  C.  was 

fecondary  at  the  time  of  giving  the  bond :  And  fo 

it  i^  in  relation  to   the  high  conllable  and  juftice. 

(4)  It  being  averred  that  J.  H.  was  high  cooftable 

of  the  hundred  of  0.  he  muft    be  taken  to    be  the 

compleat  officer.     (5)    The  ftatute   of  Wsntori  has 

been  always  confidered  as  a  remedial  law,  and  da* 

mages  being  only  recoverable  in  an  a£lion  brought 

thereon,  thefe  are  not  to  be  confidered  as  a  penalty. 

And   in   thefe   actions    it    has   been   the   conftant 

pradice,  fince  the  cafe  of  Bewdfyy  to  award  venires 

in  this  manner.     Befides,  this  being  after  a  verdifty 

and  the  trial  having  been  by  a  jury  of  the  couaty 

where   the  action   is   laid,   it   ts  aided  by  the  16, 

17   Car.   2.     c.  8.      And  Lee  C.  J.  faid,  that  he 

thought  this  adion   is  not  to  be  confidered  as  a 

penal  one  ;   for  which  he  relied  on  the  cafe  of  Smith 

(c) comyns and   Phillips^  {c.^  Mich.  4  G.  i .  •in  K.  B.  Motion 

sira!  ^le   ^^^  ^^  amendment  in   an  aftion  againft  an  officer 

♦  p  iigfor    refufmg  to  deliver  the  poll,  contrary  to  7,  8  W, 

3*  c.  25.  and  the  court  there  held,  that  in  all  cafes 

where  a  remedy  is   given  to   the  party  grieved  by 

ftatute,  an  adion  brought  thereupon  is  not  to  be 

confidered  as  a  penal  one.     And  the  C.  J.  further 

faid,  that  it  is  neceflfary  that  all  adions  brought  on 

thefe  general  a£ts  which  have  a  relation  to.  the  pub- 

lick,  (hould  be  qui  tarn  ;  but  notwithftanding  this, 

it  was  there  held,  that  the  ftatute  of  W.  3.  was  not 

a  penal  one,  and  the  party  had  leave  to    amend. 

C.  J.  alfo  faid,  as  to  the  objedion  that  the  defend- 

ants  are  comprehended  in  this  venire ,  that  he  did 

not 
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not  remember,  that  for  this  realbn  the  pradice  had 
been  to  award  a  vemre  of  the  next  hundred :  And 
that  if  the  defendants  had  been  upon  the  jury,  there 
might  have  been  a  chaDenge. 

Tbe  reft  of  the  court  having  fome  doubt  on  fome 
of  the  objedUons,  particularly  the  laft,  and  Probyn 
jull.  being  alfo  abfent,  tbe  cafe  was  ordered  to  (land 
over  for  cbnfidcration.  And  the  laft  day  of  this 
term  the  C.  J.  declared,  that  he  was  of  the  lame 
opinion  in  omnibtu  as  before  ;  and  that  the  plaintiff 
ought  to  have  judgment :  To  which  the  reft  of  the 
court  agreed. 


Tbe  King  againft  CaJiU.  s.c.poti. 

M-'.  1  Stra, 
1097. 

Upon  a 

ERROR  of  a  judgment    givcft  in  the  TSdUfCz^^^^'J^ 
Bench  in  Ireland  againft  the  defendant,  in  a  muft  ap. 
p  warranto  brought  againl^  him,  for  ufurping  the^^J^T' 
c^ffice  of   mayor  of   the  bor6ugh  of  C/9;}f;i//^*  infortbede- 
thatkingdom  :  And  the  cafe,  as  it  appeared  uponJ|^^^'^y 
tbefpecial  verdid,  which  was  given  below,  and  was  fwearingin. 
ttceedmgly  prolix,  was  in  fubftance  this :  ]|^  ^"J^  *• 

^  The  faid  borough  was  incorporated  by  King  J.  i.Th^cha^ 
in  the  fifth  year  of  his  reign,  by  the  name  of  J*'  tSl"ti^ 

ud  by  the  charter,  the  mayor,  bailiffs,  free  bur*Myor' 
geffcs  and  ^commonaky,  or  the  major  part  of  them,  *  Pi  20 
are  impowered  to  affemble  themfelves  upon  fuch  a  ^«>"W.be 
day  and  chufe  one  of  the  free  burgeffes,  whereof  iHteprV- 
L  there ''"^^*®^**^ 

•CUnmeU.  frcebur- 

I  geflet  and 

common- 

^i  ar  tU  mtjtr  p^rt  thereof,  and  the  Tcrdi  A  finding  that  he  was  fwom    **  at  well  in  ch« 

Nnce  of  J.  P.  fuam  plurimmm  RUrorum  burgenjlum'^  this  is  bad^i^^rr  the  iegalit/  of 

^by-law  CO  nominate  three  bnrgefles  oat  of  whom  the  mayor  it  to  be  elcAcd.  Sfti^'tret  ae 


office  before  the  triayor  for  the  laft  prieccding  year, 
in  the  prcfcncc  of  the  free  bUrgCffe^  and  comiiion- 
altjr,  bPrfie  iiiajcrf'  part  thereof,  it  was  alio  found, 
that  jb  ariticnt*  by-law  virai  madfc  [without  faying 
wHenJ  by  the  niayor,  bailiff^  free  burgcfcs  and 
commonalty,  debitr>  modoj  dircftihg  that  from  diciicc- 
forth,,  lipoti  every  eleftldn  df  a  iiiayor,  the  mayor, 
bailiffki  ftee  burgelte^*  and  cbri{rn8nalty,  &all  with- 
dtaw  and  nominate  three  dut  of  tnc:  free  burgcffcs, 
whereof  one  fhall  be  elected  mayor,  and  that  no 
perfon  not  fo  nominated  (hall  be  eleded  mayor. 
An  ad  of  parliament  made  13  Car.  2.  was  alfofet 
out,  whereby  the  lord  lieutenant  of  Ireland  for  the 
time  being  was  impowered  to  make  ordinances  for 
the  governmenl  of  the  faid  borough  }  and  in  pur- 
fuance  thereof  23  September  1672.  lord  E/exj  then 
lieutenant,  made  an  ordinance,  that  on  the  clcSion 
of  any  officers  for  the  faid  borough,  the  names  of 
luch  perfons  (h»H  be;  i^ithin  ten  dSys  after  the  clcfli- 
ibnj  pi'efented  to  ihe  lord  fieutenant  for  thcdmc 
bcin^  for  M$  approbation,  and  in  defeult  of  ftck 
prefcntmeht or  approbation,  they  fhall  be  inca{)ableol 
Acting j  and  the  corporation  may  proceed  to  a  ne^ 
cleftioii.  It  further  appealed,  that  annd  1725.  one 
Hamerton  "Vfzs  clc&td  mayor,  and  approved  by  th« 
lord,  tieutenaht,  bat  a  quo  warranto  afterwards  ^ 
profecuted,  aAd  a  judgment  of  ouftcr  obtained 
dgainft  him.  And  anno  1726.  three  free  burgcfo 
teere  nominated  for  mayor  according  to  the  by-la^» 
[which  was  the  firft  inftance,  as  for  as  it  appeared 
by  the  verdift,  of  its  havmg  been  ever  executed] 
whereof  jR.  Moor  was  one;  and  he  was  chofcn 
mayor  by  fome  of  the  bufgeffes,  and  prcfcntcd  to 
and  approved  by  the  lord  lieutenant,  and  was  alfo 

fworfl 


r. 


HILARY  TERM,  ii  GEO.  IL  1737. 

fworA  into  the  office,  and  exercifed   it  till  the  year 

1727.  when  there  was  judgment  of  oufter  againfl 
lim  'j  and  it  appeared  that  at  the  fame  time  when 

Moor  was  chofen  mayor,  and  atfo  from  that  time 
to  the  year  1731.  one  Morgan  was  eleifted  mayor  •  p|a, 
by  the  •major  part  of  the  burgeffes,  but  without  any 
nommation  or  approbation  by  the  lord  lieutenant  ; 
and  other  perfons  from  time  to  time  were  alfo  elect- 
ed, and  were  nominated  and  approved,  and  aded 
as  mayor  j  the  laft  of  which  vas  mentioned  to  be 
John  Power  :  And  on  the  charter  day  1731.  the 
defendant,  a  frde  burgefs,  was  nominated  with  two 
others  for  mayor,  and  was  chofen  mayor  by  fome 
of  the  perfons  "  who  afted"  as  mayor,  bailiffs,  free 
hargcffcs  and  commonalty,  the  faid  Morgan  being 
alfo  cleSed  into  the  faid  office  by  the  majority,  with- 
out any  previous  npmination ;  and  the.  defendant 
was  afterwards  prefented  to  the  lord  lieutenant  and 
approved  by  him,  and  was  fworn  "  as  well  in  the 
"  prefcnce  of  the  faid  James  Power  quam  plurimorum 
*'  liberorum  burgen/ium ;"  and  he  exercifed  the  office 
of  mayor. 

The  principal  queftions  in  this  cafe' were,  (i^ 
Whether  the  by-law  fet  out  by  the  jury  be  a  gooa 
one,  (a)  Suppofing  it  is,  whether  the  defehdant 
appears  to  be  regularly  chofen  'and  fworn  into  the 
oiBce  of  mayon  ' 

And  it  was  now  argued  by  Mr.  Taylor  for  the 
plaintiff  in  error,  fi)  Thkt  this  is  a  good  by-law: 
For  though  corporations  are  creatures  of  the  crown, 
and  muft  a£k  in  conformity  to  the  prefcriptions  con* 
tained  in  their  charters,  yet  they  may  certainly  cir- 
curafcribe  tne  number  of  eleftors,  where  this  was 
indefinite  before,  in  order  to  prevent  the  confufion 
arifing  from  a  popular  eledion.  The  cafe  of  corpo-^ 
rations y  4  Co.  77.  *.     3  Bulf  ju     Jenk.  2J3.     And 

L  2  the 
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the  fame  argument  of  conveniency  extends  to  the 
prefent  by-law,  which  reftrains  the  number,  not  of 
eleftors,  but  of  the  pcrfons  out  of  which  the  mayor 
'  is  to  be  chofcn  ;  as  this  facilitates  the  eleftion,  and 
tends  to  prevent  confufion.     But  fuppofmg  that  this 
by-law  cannot  be  fupportcd  on  the  footing  of  pub- 
lick  utility,    yet    it  cannot  be    confidered  as  an 
ufurpation  on  the  crown,  as  nothing  is  contained 
"therein  but  what  the  parties  had  a  right  to  ordain. 
Both   the  eledors,    and  the  perfons  to  be  eleded, 
have  a  power  of  abridging,  by   common  confent, 
P  *  112  their  refpeftive  rights  :  *And  here  the  eleftors  have 
circumfcribed  themfelves,  as  to  the  objeds  of  their 
choice;    and  the  free  burgeffes  regulate  thcnafelvcs 
only  as  to  their  right  of  being  chofen.     (a)  Though 
a  mayor  de  fa£lo  only  prefided  at  the  aflcmbly  when 
the  defendant  was  chofen,   yet  the  prefcnce  of  the 
mayor  at  the  cleflion  being  not  made  neceffary  by 
the  charter,  he  is  to  be  confidered  at  the  ele&ion 
not  as  mayor,   but  quatenus  a  free    burgefs  only. 
As  to  the  fwcaring,  this  indeed  the  charter  dircfts 
to  be   before   the   mayor  of  the  preceding  year: 
But  it  being  a  neceflary  a£l,  it  is  fufficient  if  perform- 
ed before  a  mayor  de  faho.     And  in  the  cafes  of 
The  King  mdi  Sutton^     (a J  Trin.  4  G.  i.  znATbe 
167/^  *   King  and  Kynqfton^  (h)    where  it  was  much  dc- 
(*)  c*f.    bated,  what  ads  by  an  officer  de  fa6to  are  good ;  it 
li^l^'  ^^  agreed,  that  judicial  afts,  and  afts  of  ncceffity, 
awe  85.     may  be  executed   by  an  officer  defa6lo^  efpecially 
where  he  executes  the  office  without  interruption. 

On  the  other  fide  it  was  argued  by  Sir  nomi 
Abney^  (i)  That  though  it  muft  be  admitted  that 
corporations  may  make  fuch  by- laws  as  are  rcafon- 
able,  though  there  be  no  claufe  in  their  charter 
giving  them  fuch  power,  yet  the  prefent  by-law  is 
void,   becaufc  it  doth  not  narrow  the  number  of 

eledors, 
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eledorSy  as  in  the  cafes  cited  contra  ;  but  it  vefts  a 
right  in  three  burgefles  of  being  chofen  mayor, 
cxdufivc  of  the  others  ;  whereas  by  the  charter 
fuch  right  is  given  to  the  whole  body  of  burgefles. 
lie  confequence  hereof  may  be,  that  thefe  three 
perfons,  by  contrivance  amongft  themfelves,  may 
enjoy  the  office  of  mayor  between  them  for  ever. 
And  it  has  been  held,  that  where  a  particular  day  is 
appointed  by  charter  for  eledion,  it  cannot  be  ad- 
joumed  by  a  by-law.  Befides,  this  by-law  is  de- 
ftroyed  by  the  fame  hands  that  made  it ;  for  it  ap- 
pears that  Morgan  has  been  always  chofen  mayor  by 
a  majority  of  the  ele£lors,  without  any  nomination  : 
So  that  it  was  never  acquiefced  in.  And  it  is  ob* 
fervable  that  Clonville  •  appears  to  be  a  modern 
borough,  erefted  within  time  of  memory.  And  it  *  ^ 
is  not  mentioned  when  the  by-law  was  made,  or 
whether  it  be  in  writing  or  not ;  •nor  is  it  found  ^p 
that  it  was  ever  put  in  prafticc  till  Moor's  eledtion,  ^ 

anno  1726.  fo  that  here  was  only  about  five  years 
niage  before  the  defendant's  eledion  :  And  in  the 
cafe  of  The  King  and  Beckworthy  1 20  years  ufage 
was  held  not  fufficient  to  fupport  the  breach  of  the 
charter.  And  here  too  Moor  was  afteryirards 
oufted  in  a  quo  warranto.  (2)  The  election  and 
fwearing  in  of  the  defendant  are  ill,  as  there  was 
then  no  legal  mayor  ;  nor  indeed  has  there  been  any 
fuch  fince  the  year  1725.  for  the  perfons  chofen 
mayors  for  the  two  years  following  were  both  oufted 
hy  judgment,  and  confequcntly  the  corporation  was 
then  difolved,  there  being  no  claufe  in  the  charter 
to  warrant  the  mayor's  holding  over.  And  not  only 
the  mayor  was  an  ufurpcr  when  the  defendant  was 
cleded,  but  alfo  feveral  of  the  burgefTes  and  bailiffs 
who  were  then  prefcni ;  and  it  is  only  found  that 
they  aSed  as  mayor,  bailiffs  and    free   burgefles. 

The 
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The  .  defendant's  f wearing  is  alfo  ill  m  this  tdjpca, 
that  in  the  charter  it  is  required,  that  the  mayoi  be 
fworn  in  the  prcfence  of  the  mayor  of  the  next  pre- 
ceding year,  and  before  the  free  burgcffes  and  com- 
monahy,  or  the  majority :  Whereas  here  it  is  fet  out, 
that  the  defendant  was  fworn  in  the  prefcncc  of  the 
"  mzy  or  quamflurimorum  liberorum  burgenfium'^'v^\^\^ 
words  \^quam  plurimorum\  fignify  only  a  great  many, 
and  not  the  majority.     And  in  the  cafe  of  Xbe  King 
(0  *Ld.   2Lnd  tbe  mayor  of  Penryrij  (c)  Eaji.      loG.^  where 
sirl;  582/'  the  defendant  was  duly  eleded,  but  not  well  fworn 
pofti»5-    in,  there  was  judgment  of  oufter  againfl:  him.    It 
*^'"         was  further  objedled,  that  the  verdiflt  fets  out,  that 
the  defendant  was  fworn  in  "  before  the  laid  }iJOTW 
Fower^^  whereas  John  Power  is  before  Hated  to  be 
mayor  at  the  time  of  the  defendant's  eleSion,  and 
no    fuch    perfon  is   mentioned    as     jfames  Power. 
[But  this  objedion  the  court  immediately  oyer-rulcd, 
the  words  being  *'  before  the  faid  yames  Poper.**] 

It  was  replied,  amongft  other  things,  that  though 
the  by-law  is  not  fet  out  to  be  in  writing,  yet  it  be- 
ing mentioned  to  be  made  debiio  modo^  this  objeflion 
is  not  material.  And  as  to  what  is  faid,  that  feve- 
•  P  1 24  ^^'  ^^  ^^^  members  *  prefent  at  the  aflembly  when 
the  defendant  was  cledted  were  ufurpcrs  ;  this  docs 
not  appear  by  the  verdift.  As  to  the  fwearing,  the 
words  "  quam  plurimorum^^  may  properly  be  under- 
flood  of  a  majority,  and  it  is  not  to  be  intended  that 
a  minority  only  were  prefent,  efpecially  as  it  is  plain 
that  a  great  many  were  there. 

Lee  C.  J.  and  Probyn  juft.  were  of  opinion,  that 
this  by-law,  which  is  made  by  the  whole  body,  is 
good  as  to  the  fubjcft  matter  of  it ;  nothing  being 
done  by  it  but  regulating  the  eleftion,  by  confer- 
ring a  power  on  the  mayor,  bailiffs  and  free  bur- 
genes,  of  nominating   three  perfons  in  order  to  be 

chofen 
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chofen  mayor ;  which  feems  a  very  reafonable  re- 
gulation, and  to  fall  within  the  reafon  of  the  cafes 
dtcd  for  the  plaintiE    But  Pa^e  juft.  doubted  if 
the  by-law  is  good.      And    Chappie  juft  declined 
giving  any  opinion    on  this  point  ;    but  he    faid, 
tiiat  be  had  known  cafes,  where  a  feleft  body  had  a 
power  to  make  by-laws  ;  and  it  has  been  objcflted, 
tbt  they  cannot  feftrain  the  number  of  the  perfont 
to  be  cleded :   But  that  here   it   may  be  different, 
becaufe  this  by-law   is  made  by  the  whole  body. 
Ii^C.  J.  alfo  faid,  that  the  ufage  was  not  material 
oa  this  record ;  for  the  force  dF  nfage  arifes  only 
from  the  fuppofition  of  a  by-law,  of  which,  where 
tli4:rc  \»  none  in  being,    it  is  evidence,  examinable 
by  th^  jury^ :    But  here  a  by-law  is  found.      And 
as  to  the  eledion  itfclf,    Probyn  juft.   faid,  that  it 
<iott^  not  appear  that  the  mayor  who  prelided  at  it 
was  an  illegal  one*    it  being  mentioned,    that  the 
Q^yoj,  bailiffs  and  bui^effes  aficd  as  fuch;    and 
tiieir  tight  was  not  in  judgment  before  this  jury. 
And  he  faid  further,  that  an  officer  defoRQ  may  do  p^  163. 
fuch  ads  as  arc  for  the  prefervation  of  the  conftitu* 
tion,  ail  one  as  the  lord  of  a  manor  pro  tempore  mar 
do  neceflary  a£ls.    The  reft  of  the  court  were  filenc 
upon  this  point ;   But  they  all  held,  that  it  was  not 
here  fufficiently  0iewn  the  defendant  was  fworn  be* 
fore  a  majority,  for  the  words  **  quam  plurimorunf- 
^  not  neccffarily  fignify  this,  but  fcem  rather  to. 
^piy  a  minority :    And  in  thqfe  cafes  a  compleat 
title  muft  be  (hewn,  by  a  good  fwearing,  as  •wcll^p 
3S  an  cledion ;    as  it   was  determined  iu  the  hoiife  ^ 

of  Iprds,  in  thf  The  King  and  Pindar,  (d) 

Upon  this    objedion  therefore  the    court  werc^^^J  ^^ 
ftrougly  inclined  to  affirm  the  judgment.     But  fer-  *  *' 
jcant  Parker  being  retained  to  argue  the  cafe  for 
the  defendant,  an  ulteriui  concilium  vfzz  now  grant* 
«d*    Poji.a^u 

Berrington 
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^o86*4^S!   Berrington  ontbe  demife  ef  Dormer  againft  Park- 
p-  c-  353*  burjl  and  others. 


An  aanti  A  N  cjcftment  was  brought  on  a  demife  made  1 
entry  it  ne-  £^  Odober  1 73 1,  to  hold  from  September  thea  lad 
^^^  for  twenty  years  ;  and  upon  Not  guilty  pleaded,  a 
fine.  The  fpeciai  vcrdifl:  was  found  :    And  the  cafe  was  in  ef-* 

demife  in     r  «■  -.1-  • 

jheejea.    fcathis; 

ment  muft      Jebn  Dormer j  Efq  ;  and  Sir  John  D§rmer^  (his  fon 

^^tt  and  heir  apparent)  being  feifed  of  the  lands  in  queOi. 

that  entry,  on  in  fce,  by  feoffment  dated  13  Auguji  i66a.  and 
.common  recovery,  conveyed  the  premifles  to  truf- 
tecs  and  their  heirs,  part  thereof  to  be  to  the  ufe  of 
Sif  John  Dormer  for  ninety-nine  years,  determinable 
on  his  life,  '^  and  after  his  death,  or  other  fooner 
''  determination  of  the  eftate  limited  to  the  faid 
"  Sir  John  Dormer^*'  to  the  ufe  of  the  faid  truftccs 
"  during  the  life  of  Sir  John  Dormer^*'  to  prefervc 
the  contingent  ufes,  ^^  and  after  his  deceafe*'  to  Su- 
fanna  Brown  (the  intended  wife  of  Sir  John  Dormer) 
for  her  life  for  her  jointure :  And  as  for  the  reft  of 
the  premises,  to  the  ufe  of  John  Dormer  for  his  life, 
remainder  to  the  ufe  of  Sir  John  Dormer  for  ninety- 
nine  years,  determinable  on  his  life  ;  and  after  the 
determination  of  the  faid  feveral  eftates,  all  the  prc- 
jpiffes  are  limited  to  the  ufe  of  the  firft  and  other 
fops  of  Sir  John  Dormer  on  the  faid  Sufanna^  m  tail 
male  j    and  after  feveral  other  ufes,    «  to  the  ufe  0/ 

«  RiAert 
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"  Rtbert  Dmnerj  fccond  fon  of  the  faid  John  Dor-^ 
^^  mer,  for  ninety-nine  years,  if  he  fhall  fo  long  live; 
"  and  from  and  •after  the  death  of  the  faid  Robert  P^  126 
^'  Dormer  J  or  other  fooner  determination  of  the  eftate 
^  hcrdu  limited  to  the  faid  Robert  Dormer  for  ninc- 
^'  tj-nine  years  as  aforefaid,  to  the  ufe  of  faid  Sir 
"  R.  J.  and  Sir  W.  C.  [the  truftees]  and  their  heirs, 
*^  for  and  during  the  natural  life  of  the  faid  Robert 
**  Dormer,  upon  truft  to  fupport  contingent  remain- 
"  ders,  and  for  that  purpofe  to  bring  actions  and 
^  make  entries  as  occaiion  (hall  require,  but  to  per- 
"  mit  the  (aid  Robert  Dormer  and  his  afligns  to  take 
^  the  rents  and  profits  thereof  during  his  natural  life, 
^'  and  after  the  end  or  other  fooner  determination  of 
"  the  faid  term,"    to  the  ufe  of  the  firft  and  other 
fons  of  Robert  Dormer  in  tail  male  ;  and  after  feveral 
other  remainders,  [which  are  now  fpent]  to  the  ufe 
of  Eufeby  Dormer  [the  father  of  the  leffor  of  the 
plamdff]  for  ninety-nine  years  determinable  on  his 
life,  with  remainders  to  the  truftees  to  preferve  con- 
tingent remainders,  and  to  the  firft  and  other  fons  of 
Eufeby  in  tail  male,  [as  before]  remainder,  to  faid 
John  Dormer  in  tail  general,  remainder  to  his  heirs 
and  afligns. 

Eq/ier  term  1726.  Robert  Dormer j  who  was  then 
poffcffcd  of  the  premifles  for  ninety- nine  years,  de- 
terminable on  his  life,  (all  the  preceding  limitations 
being  fpent)  and  Fleetwood  his  only  fon  levied  a  fine 
of  the  faid  premiflfes,  whereupon  a  recovery  was  fuf- 
fcred  to  the  ufe  of  Robert  in  fee. 

22  June  1726.  Fleetwood^  fon  of  Robert^  died 
>vithout  iflue. 

16  September  1726.  Robert  died,  leaving  four 
daughters  only ;  who  with  their  huft>ands  (one  of 
whom  was  Mr.  juftice  Forte/cue  jiland)  thereupon 
entred  into  the  faid  premiiTcs, 

And 
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And  Eajler  term  1730.  the  faid  dai^g^itcrs  and 
their  hufbands  levied  a  fine  of  the  f^d  pr.eipiflG^s. 
•  P  la;      •j  September  173 1.  Eufeby  Dormer  died,  laying 
iffue  John  Dormer  his  cldcft  fon  :    And  the  mclnc 
remainders  being  fpent, 

10  September  1731.  the  faid  ^^A^  entrcd  into  the 
faid  pretpilTes  to  make  the  demife  in  the  declaration; 
and  6  January  1731.  he  aftually  entred  into  the  pre- 
mises, claiming  the  fame  as  his  eftate  apd  freehold. 

The  queftions  in  this  cafe  were,  (1)  Whether  the 
cftare-tail,  which  John  Dormer  (the  Icifor)  was  inti* 
tied  to  under  the  fettlement,  at  the  death  of  £^^*)f 
his  father,  is  barred,  either  by  the  fine  kvied  by 
Robert  and  his  fon  Fleetwood^  and  the  recovery  fuf* 
fered  thereupon,  or  by  the  fine  levied  by  the  daugh- 
ters  of  Robert  and  their  hufbands.  ( 2)  Suppofmg 
that  the  leflbr  hath  a  right  to  the  premiffes,  whether 
he  has  purfued  the  proper  method  for  recovery  there- 
of, by  bringing  this  ejcdlrnent  j  and  w;hetb?r  this 
afiion  be  maintainable,  as  the  day  of  the  demife  is 
laid  before  his  afbual  entry  iox  avoiding  the  la^  fine* 

And  it  was  argued  lad  liilary  term  by  ^T*  Bpotk 
for  the  plaintiff,  and  fcrjeant  Wright  for  the  defen- 
dants ;  and  this  term  by  Mr.  Chute  for  the  plaintiff, 
and  folicitor  general  Strange  for  the  defendants. 

It  was  argued  for  the  plaintiff,  (1)  That  no  a£t:  has 
been  done  fufEciem  to  defeat  the  leffor*s  right. 
For  as  to  the  firfl  fine,  confidering  this  as  levied  by 
Robert  Dormer  oply,  it  ca^i  bav?  no  manner  of  ope- 
ration, becaufe  he  was  but  tenant  for  years  ;  and 
confequently  as  he  had  only  a  chattel  int^reft,  s^nd  a 
fine  is  in  nature  of  a  real  aSion,  the  fin^  nil  operatuu 
and  is  a  mere  nullity.  S(^n!$  cs^fc,  5  Go.  123.  *• 
124.  a.  3  Co.  yj.  b.  Hardr*  400.  2  Lev.  52.  S.C. 
a  Vent.  334.    And  it  cannot  be  regarded  ^is  9^  fine 

founded 


l^URY  TERM,  II  GEO.  IL  1737- 

founded  on  a  difleilin,  becaufe  it  is  not  fouad  that 
Roiert  was  out  of  poUefllon,  but  the  contrary.     Litt^ 
fid.  279.    Neither  can  ^his  fine  have  any  effe£k,  con- 
fidercd  as  levied  ^by  Fleeiwoodj  for  the  fame  reajon  *  P  128 
35  is  before  mentioned,  vi'z.  becaufe  the  freehold 
was  10  other  perfons,  and  he  had  only  a  remainder 
expe£tant  tbereon :  ^pr  (he  truftees  had  an  eftate  pa- 
ramount and  prior  to  that  of  Fleetwood  j  and  there- 
fore their  eftate  could  not  be  barred  or  difplaccd  by 
his  iine^  it  being  impoiTible  that  a  difcoqtinuance 
Ihould  be  wrought  by  one  who  is  not  privy  in  eftate. 
LiiL  fed,  637.     9  Co.  106.  a.     lo  Co.    96,  97.   I 
Sid.  83.    And  the  warranty  in  the  fine  is  pot  in  the 
Icaft  material,  becaufe  it  docs  not  dcfcend  on  the 
prefent  leffor.     This  fine  therefore  being  void,  quia 
partes  finis  nihil  babuerunt^  and  no  eftate  being  there- 
by devefted  or  difplaced,  it  is  to  be  thrown  out  of 
the  cafe  as  intirely  immaterial.    And  as  the  recovery 
is  fuSiered  thereon,     this  muft  drop  too,    becaufe 
if  the  fine  is  void,  there  could  be  no  good  tenant  to 
^tpracipej  the  freehold  ftill  remaining  in  the  trufteeg 
for  fupporting  the  contingent  remainders.     The  next 
thing  to  be  confidered  is,    the  fine  levied  by  the 
daughters  of  Robert  and  their  hulbands,  (who  have 
no  manner  of  claim  under  the  fettlement)  and  the 
legal  confequences   thereof.      Now  all  the   effeSs 
which  a  fine  can  poifibly  have,   muft  be  either  by 
way  of  bar  or  of  difcontinuance.     It  is  plain  that 
this  fine  cannot  work  by  way  of  bar,  it  being  ex- 
prefly  found  that  the  leiTor  entred  into  the  premifles 
within  five  years  after  the  levying  of  it,  according  to 
the  (tatute  of  4  H.  7.  c.  24.  and  the  p.refe^t  af^ion  is 
brought  within  one  year  after  the  entry,  as  is  requir- 
ed by  4^.  c.  1 6.     Neither  can  it  work  a  difconti- 
&uance,  becaufe  the  defendants,  without  any  right 

or 
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or  colour  of  title,  under  the  fettlcmcnt,  entred  into 
the  premiiTes,  whereby  they  became  diffeifors,  and 
gained  the  intirc  fee.  Lift,  fed ^Their  afts  there- 
fore cannot  amount  to  a  difconcinuance  ;  for  to  make 
this,  (i)  There  muft  bean  eftate  dcvcfted;  {Co. Lit. 
327*  b.)  and  this  was  impoflible  in  the  prefent  cafe, 
as  there  was  no  eftate  left  in  the  difleifee*  And  (2) 
none  can  deveft  an  eftate-tail  but  one  who  was  once 
fcifed  thereof:  (Co.  Lit.  333.  b.  338,  b.  fe8.  637.) 
Whereas  here  the  leffor  \^as  intitled  to  an  eftatctail, 
which  the  cognifors  were  utter  ftrangers  to.  And  in 
P  1 29  this  *cafe  the  warranty  can  make  no  difcontinuance, 
becaufe  that  can  only  difcontinue  the  eftate  of  him  on 
whom  it  defccnds.  To  the  fecond  point  it  was  ar- 
gued, that  as  the  leffor's  right  of  entry  ftill  continu- 
ed, for  the  reafons  before  mentioned^  he  may  bring 
an  ejedmcnt,  and  lay  the  day  of  his  demife  at  any 
time  fubfequent  to  the  difleifin,  and  to  the  accruing 
of  his  title,  in  order  to  recover  the  mefne  profits. 
And  though  the  day  of  the  demife  is  here  antecedent 
to  the  leflbr's  entry,  yet  this  zQCion  is  maintainable, 
becaufe  the  entry  was  not  neceffary  to  intitle  him  to 
the  aftion,  but  only  to  preferve  his  right  of  entry : 
And  as  this  ejedment  is  brought  within  five  years 
after  the  fine,  and  confequently  the  fine  has  no  cf- 
feft,  there  was  no  need  of  proving  any  entry.  ITic 
finding  therefore  of  the  time  when  the  leffor  entred, 
is  to  be  rejeded  as  a  circumftance  quite  immaterial ; 
for  the  faving  of  a  grant  or  ftatute  is  to  be  confidered 
as  part  thereof  ;  (Cro.  EL  372.  pL  19.  Cart.  99.) 
and  confequently  when  the  leffor  proved  himfelf  to  be 
within  the  faving,  it  was  fufEcient,  as  he  was  thereby 
taken  out  of  the  ftatute :  And  it  appears  that  at  the 
time  of  the  demife  he  had  an  eftate  in  the  premises, 
the  vioxA/aving  implying  the  exiftence  of  the  thing 

favcd* 
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(a?ed.    Upon  this  verdi£l  he  has  a  compleat  title  : 
And  a  verdid  will  fometimes  cure  a  fatal  miftake  in 
the  declaration,  even  where  the  realty  is  concerned. 
Sav.  109,  no.  III*     It  is  alfo  material,  that  in 
ejcdmcnt  the  demife  is  only  a  fiSion  in  law,  and  a 
matter  in  pais  between  the  leflbr  and  lefTee  ;    and  in 
this  cafe  it  works  an  eftopple  between  them,  becaufe 
it  being  for  twenty  years,  it  muft  be  by  deed.     Here 
is  alfo  a  confciOon  of  leafe,  entry  and  oufter;  and  as 
the  leafe  muft  be  made  on  the  land,  the  parties  ad- 
mit by  this  confeflion,  that  the  leflbr  was  then  in 
pofleifion,  and  are  concluded  hereby.     Befides,  by 
the  leflbr's  entry  he  was  remitted,  and  confequently 
muft  be  confidered  by  relation,  as  having  been  in 
pofleflion  ab  initio.     All  tortious  and  injurious  a&s 
done  during  the    dlfleifin     are    thereby  purged  : 
(u  Co.  ^i.  a.  h.     Hob.  98.)  And  by  the  fame  reafon 
it  makes  good  all  the  mefne  ads  done  by  the  difleifec, 
except  fuch  as  are  void,  which  •indeed  will  not  be*  P  '3^ 
validated  thereby.     2  Co.  $$•  b.     It  is  alfo  proper  to 
be  confidered,  whether  an  ejedment  is  not  a  proper 
adioD  within  the  ftatute  of  H.  7.  for  avoiding  a  fine. 
Now  formerly,  the  ufe  of  cjcdments  was  only  for  a 
termor  to  recover   his  term  where  his  lord  ejeded 
him,  and  afterwards  they  were  ufed  upoi>  an  ejcd- 
ment  by  a  ftrangcr  :     But  in  the  time  of  lord  Dyer^ 
they  began  to  be  brought  in  the  place  of  other  real 
aSions,  and  have  ever  fincc  been  ufed  accordingly. 
Hale*s  preface  to  Rollt's  Abr.     It  is  therefore  realon- 
able'that  this  (hould  be  taken  to  be  an  adion  within 
the  meaning  of  the  ad,  according  to  the  old  rule, 
ai  ea  qua  freqitentius  accidunt  jura  adaptantur  :    For 
laws  are  always  to  be  conftrued  according  to  the  e:(i- 
gencies  of  the  times,  and  are  often  taken  to  extend 
to  remedies  which  were  not  ufed  at  the  time  of  mak- 
ing 
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Ing  them,  feiit  are  fubftitut'ed  in  the  place  of  fiich  as 
arc  fpccificd  therein.  So  the  4  jF,  3.  c.  7.  whicli  gives 
an  adion  of  trefpafs  to  executors  de  boms  ajportatisj 
though  it  docs  not  in  the  Icaft  favour  of  the'rcalty, 
yet  it  extends  to  cje6iments.  9  Co.  78.  b.  And  an 
aftion  of  trover  will  alfo  lie  within  that  ftatutc, 
though  it  was  not  then  ufed,  but  was  afterwards  in- 
troduced and  fubftitutcd  in  the  place  of  detiniic  and 
trcfpafr.  Cro.  EL  377,  And  even  in  criminal  mat- 
ters afts  of  parliament  have  been  taken,  by  equity, 
to  extend  to  cafes  not  fpecificd  in  the  ftatute,  vhcrc 
they  have  been  within  the  mifchief.  T.  Jones  159. 
Another  rule  is,  that  laws  ought  to  be  fo  expounded 
ai  tends  moft  cffeftually  to  advance  the  remedy  in- 
ftituted,  and  fupprefs  the  ill  provided  agaihu  by 
them :  But  if  an  eje£tment,  which  \%fejlinum  rem- 
diunij  and  an  eafy  and  beneficial  method  for  reco- 
vering of  poffcflions,  arid  ought  therefore  to  be  fa- 
voured, is  not  to  be  taken  as  included  in  this  aft, 
the  injurious  methods  of  gaining  cftates  by  diffcifins, 
fines,  and  nonclaims,  where  there  is  no  right,  will 
become  more  effeftual ;  efpecially  as  the  generality 
of  people  cannot  be  fuppofcd  to  kno^^tr  the  difference 
between  real  and  mixt  aftions,  and  that  an  ejeft- 
ment  is  not  wfthin  the  aft.  Bcfides,  the  ftatute  is 
very  general  ;  and  the  U^ord  [aSion]  which  is  there 
•  P  131  ^^cd  comprehends  an  *eje6tnient  though  it  be  apof- 
fcflbry  afiion,  as  well  as  any  other.  And  in  cjeft- 
tnentsj  the  right  and  title  to  lands  are  tried,  all  one 
as  in  real  afiions,  and  they  have  exaftly  the  fame 
effeft.  The  reafon  of  the  aft,  in  requiring  an  ac- 
tion to  be  brought  in  five  years,  is  alfo  fully  anfwer- 
cd  by  ah  ejeftmcnt,  that  being  only  that  a  right  to 
•lands  niay  not  lie  doi'mant  for  a  long  time,  and  ftart 
up  afterwards  to  dxe  prejudice  of  purchaferS :  And  it 

has 
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lias  been  allowed  as  fufficient  to  fave  the  time  upon 
Athittitt  6f  yac.  1.  of  limitations,  becaufe  it  aii- 
fweh  the .  purpofe  of  real  aftions,  in  being  notice, 
cflually  with  thofe,  to  the  tenant  in  poffeflion.  And 
Ml]r,  (it  was  faid)  there  is  no  cafe  where  it  is  de- 
termined, that  an  cjeilmcnt,  at  this  time  of  day,  is 
not  comprehended  within  the  aft. 

On  the  other  fide  it  was  argued,  (i)  That  the  fine 
levied  by  Robert^  though  he  was  tenant  for  years  on- 
ly, is  ffotvoid,  but  voidable  only,  by  entry  or  ac- 
tion; and  the  exception,  quod  paries ^nU  nihil  habue^ 
runt'  &c.  implies,  that  it  mud  be  avoided  by  proper 
pldaaiflg  in  an  aftion.^  Such  fines  are  certainly 
good  by  conclusion  between  the  parties.  Bro.  Fines 
hk.,l^9\  And  though  nonclaim  will  not  prevent 
ftraflgcrs  ftorn  taking  advantage  of  the  above  excep- 
tion, jf  After  151.)  yet  fuch  fine  is  a  bar  till  it  be 
properly  av bided.  As  to  the  joining  of  the  remain- 
der.Ai^  f  Fleetwood)  in  this  fine,  fuppofing  an  intcr- 
tftedfeite  eftate  of  freehold  in  others,  this  will  be  of  no 
ivail;  blit  as  the  limitation  to  the  truftecs  is  here 
penned;  tHc  freehold  was  in  Fleetwood^  add  not  in  the 
truftefes :  Fot  the  remainder  limited  to  them  is  cither  a 
void  or  contingent  one  ;  in  either  of  which  cafes  the 
remaJAidgr  to  the  firft  fon  of  Robert  became  veiled  as 
foon  a^lit  was  born.  %  the  firft  part  of  the  limita- 
tion,  the  eftate  is  tfmitcd  "  after  Robert\  death"  to 
the  truftecs  to  hold  "  forlhis  life :"  Which  is  abfurd 
aild  Void",  as  being  impoffible  to  take  cflFca.  Co. 
Lit.  it.  b.  Choimleyh  cafe.  1C0.  ^\.  a.  Teh.  149. 
N(y  ij2.  The  other  words  [or  other  fooner  deter- 
mination] plainly  make  thd  remainder  contingent : 
And  though  the  truftees  were  in  ejfe^  this  will  not 
make  ft  %  •veftid  intcrcft,  it  bfcmg  to  arife  on  a  fa-  *  P  13a 
turc  "accident.    BcraftmH  cafe,  3  Co.  19.     S.  C.  2 

Roll. 
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Roll.  419.  Thefc  words  muft  mean  fomcthing  to 
happen  in  the  life-time  of  Robert^  becaufe  the  truftees 
are,  by  other  words,  to  hold  after  his  death :  And 
as  no  contingency  then  happened,  (for  the  joining  of 
Robert  with  Fleetwood  in  the  fine  makes  no  forfeiture, 
but  each  thereby  granted  what  he  lawfully  might)  the 
confequencc  is,  that  the  firft  remainder  that  could 
veft  did  veft  ;  for  the  law  will  not  fuffer  the  freehold 
to  remain  in  abeyance.  Bowleses  cafe,  1 1  Co.  8o,  a. 
And  this  conftrudion  is  alfo  enforced  by  the  fubfe- 
qucnt  limitation  to  the  firft  fon  of  Robert^  the  words 
being,  "  and  after  the  end  or  other  fooner  detcrmi- 
"  nation  of  the  term  ;"  which  muft  mean  the  term 
of  ninety-nine  years,  limited  to  Robert:  So  that  by 
the  words  of  the  deed,  as  foon  as  a  fon  is  born,  the 
eftate  of  the  truftees  is  to  end.  And  the  intent  of 
the  parties  is  not  fruftrated  by  this  conftrudion,  be- 
caufe there  was  no  need  of  a  continuance  of  the 
eftate  of  the  truftees,  when  the  very  perfon  was  bom 
to  take  the  remainder  for  whofe  fake  the  iimitatioa 
to  them  was  made.  In  a  court  of  equity,  truftees 
are  always  confidered  as  the  inftiuments  only  of  the 
perfon  for  whofe  fake  they  are  made  truftees ;  and 
therefore  if  they  were  to  do  any  a£t  which  they  Bad  a 
legal  power  of  doing  at  the  inftance  of  fuch  a  perfon, 
they  would  not  be  fubjed  to  cenfure.  And  a  court  of 
law,  where  the  parties  now  are,  will  not  rejed  fenfible 
words  out  of  a  deed.  For  thefe  reafons  this  fine  is 
well  levied  ;  and  confequently  there  was  a  tenant  of 
the  freehold,  againft  whom  the  whole  eftate  could  be 
recovered  :  And  the  leffor  is  barred  by  the  recovery, 
on  account,  not  of  a  rccompcncc  but  of  a  better 
right  in  the  defendants.  As  to  the  fine  levied  by  the* 
defendants,  this  (it  was  admitted)  could  not  make 
a  difcontinuance,  becaufe  they  had  no  eftate.  They 
were  diffeifors  of  the  fee  ;  and  fo  it  is  agreed  on  the 
other  fide.    And  a  fine  levied  by  a  diffeifor  with  non- 

claim 
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claim  is  an  cffeSual  bar ;    for  if  the  parties  be  feifcd 
of  the  freehold,  it  is  not  material  whether  it  be  by 
right  or  wrong  ;    and  to  fuch  fine  it  cannot  be  ex- 
cepted, quod  partes  ^nis  nihil '^babuerunt.  3  Co.  79.  tf.  ^,  •  p  i  jj 
87. ^  Co.  Lit.  298.  a.  372.  b.  2  Lev.  52.     The  aft  of 
£;.  is  a  ilatutc  of  repofe,  and  a  fine  levied  accord- 
iog  to  it  is  notice  to  all  perfons  of  an  eftate  gained 
thereby ;  and  confequently  if  they  who  have  right  do 
not  affcrt  it  in  time,  it  is  their  own  fault.     However, 
^  fuch  fine  alone  is  not  an  eifedual   bar,  the  next 
point  to  be  confidered  is,  whether  the   plaintiff  can 
recover  in  this  cjeftment,  the  day  of  the  deinife  be- 
wg  laid  before  the  entry  of  the  leflbr.     At  common 
law  there  were  four  ways  of  claim,  two  by  record, 
as  by  pracife  quad  reddat^  or  entry  of  a  claim  entrcd 
in  the  record  of  the  foot  of  the  fine,  and  two  in  pais^ 
^  by  adual  entry  or  continual  claim.     And  by  the 
faving  of  the  ftatute  of  H.  7.  they  arc  reduced  to 
two  only,  viz.  adion  and  lawful  entry.     The  quef* 
tion  then  is,  what  is  the  meaning  of  tbefe  words  in 
the  ad ;    which  being  a  quieting  one,  the   faving 
thereof  is  to  be  conflrued  ftridly.     Moor  457.     As 
to  the  word  [aftion]  this  cannot  take  in  ejeftmcnts, 
bccaufc  (it  is  admitted)  thefc  were  not  in  ufe,  unlefs 
infpccial  cafes,  in  the  reign  of  H.  7.  and  even  now 
they  will  not  lie  in  all  cafes,  as  after  a  defcent,  or 
the  time  of  limitation   expired  :    And  ftatutcs  and 
grams  are  to  be  expounded   according  to  the  time 
*hen  they  were  made.     Befides,  an  ejeftraent  is  on- 
ly a  fidirious  proceeding,  {Salk.  246.)  and  the   a£t 
certainly  means,  not  a  fidtitious  but  a  real   adion. 
It  is  alfo  a  fuit,  not  of  the  lefTor  but  of  the  plaintiff 
'^  cjeftment.     2  Roll.  653.  pL   29.  Goodtitle  on  the 
^fnife  of  lord  Gower  and  Thru/lout^    C^)  Mich.  9  ^a)  ».  stn. 
G.  2.  in  this  court.     In  ejc£tmcnt  it  was  objefted,  »o»3- 
that  a  knight  ought  to  be  returned  on  the  jury  j  but 
M  the 
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the  court  over-ruled  the  obje^Hon,  becaufe  it  was  to 
be  confidcred  as  the  fuit  of  the  leflee :    And  they 
(*)  fl«/.     ^^^^^  Holborne  and  King/ion^   {b)  in  the  houfc  of 
b^num      lords,  brought  by  writ  of  error  from  Ireland^  where 
^ytfir.  ^°  cjeSmcnt  the  fame  point  was  determined  accord- 
BMin^M  ingly.    There  is  alfo  a  great  diflference  between  ac- 
aBro.p,    ^jQj^g  brought  for  recovering  the  freehold,  and  pof- 
aiiteS9'.     feflbry  a£tions,  which  an  ejedment  is.    The  other 
words  in  the  (latute  mean  an  aftual  entry.    2  Injl* 
518.    And  it  has  been  determined,  that  an  entry  in 
*  P  1 34  eje£tment  is  not  *fufEcient  to  avoid  a  fine,     i  Sand. 
319.     S.  C.  1  Vent.  42.    S.  C.  i  Mod.  10.    S.  C 
y.osiiir,  2Keb.  555.     Skin.  424-     And  accordingly  it  was 
*a*»*  3    refolved,  anno  1703.  by  all  the  judges  01  England^ 
Sl^r/A'^C.  except  baron  Price^  that  in  cafe  of  a  fine,  there  muft 
C(tf0r,Doug.  be  an  adual  entry  ;  and  an  entry  to  deliver  a  decla- 
J«T.pr'^i&.  ration  in  ejcftmcnt  is  not  fufBcicnt.     [Which  rcfolu- 
»d.  %  mif.  tion  is  not  reported  in  any  of  the  books.^    The  con- 
p?*io>     fequence  hereof  is,  that  in  this  cafe  the  aftual  entry 
being  after  the  dcmife,  this  cannot  fupport  the  pre- 
fcnt  adion,  though  it  will  take  away  the  effeft  of  the 
fine  :    For  it  is  impoffible  that  one  out  of  poffeffion 
fhould  maintain  a  pofTeflfory  aftion ;  and  it  is  contra- 
ry to  experience  that  an  entry  after  the  day  of  the 
demife  (hould  maintain  an  ejedment  by  way  of  re- 
lation.     Formerly,    as  it   has   been   admitted,  an 
ejeftmcnt  lay  only  between  a  Icflbr  xind  leflee ;  and 
therefore  it  would  be  very  ftrange  if  a  diffcifce  can 
now  maintain  one  againft  a  difleifor  before  entry. 
And  the  ftatute  of  4  A.  c.   1 6.  means  an  actual  en- 
try, and  (hews  that  a  previous  one  is  requifite.    Up- 
on the  whole  matter  therefore  the  party  is  at  lead 
barred  of  this  adion,  he  having  made  no  entry  be- 
fore the  dcmifc  to  gain  the  poiTedion. 

It 
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It  was  replied  in  anfwer  to  the  principal  objedi- 
on,  that  the  freehold  was  in  Fleetwood  Dormer  at  the 
time  of  levying  the  firft  fine  ;  that  as  in  purchafes 
the  pecuniary  confideration  makes  it  reafonable  to 
coflftrae  deeds  againft  the  grantor,  fo  in  the  cafe  of 
voluntary  deeds  and  family  fettlements,  the  conftruc- 
tion  muft  be  guided  by  the  intent  of  the  donor, 
«rf  rei  magis  valeat  qtiam  pereaU  Lift.  feS.  283. 
PImd.  161.     BenL  Ftnch  60.     And  this  rule 

holds  place  mod  (Irongly  in  thofe  cafes  where  the  in- 
tent is  to  keep  an  eftateinthe  male  part  of  the  fa* 
mily,  which  is  preferable  to  the  female,  as  by  the 
former  the  name  is  preferved.  Plowd.  305.  Litt. 
Rep.  219,  It  ia^  alfo  to  .be  remarked^  that  both  ' 
wiUs  and  deeds  are  to  be  confidered  as  they  (lood  at 
the  time  of  their  making  ;  and  therefore  in  Williams  f''  *  ^^^ 
and  Browne^  {c)  Micb.  8  G.  2.  in  this  court,  where  oardA^i! 
thequeftion  was  upon  a  will  in  relation  to  crofs  *re-4i6. 
mainders,  it  was  faid  by  lord  Hardwicke^  thatP**3S 
though  at  that  time  there  were  but  two  perfons  in 
sjfe^  the  cafe  was  to  be  confidered  as  it  (lood  at  the 
time  of  the  will ;  and  therefore  as  there  might  have 
been  more  perfons  in  being,  the  court  determined 
againft  the  crofs  remainders,  according  to  the  rule,  ^7,^^,' 
that  there  cannot  be  fuch  remainders  between  more 
than  two  by  implication.  So  here,  as  the  eftate  of 
the  truftees  was  limited  only  to  fupport  the  remain* 
der  to  the  firft  fon  of  Robert^  if  he  had  not  been 
born  till  after  the  determination  of  Robert* %  eftate, 
and  his  being  born  before  was  merely  accidental,  the 
fettlement  is  to  be  confidered  in  the  fame  manner  as 
if  he  had  not  been  born  till  afterwards.  It  is  ano- 
ther general  rule,  that  remainders  arc  never  to  be 
confidered  as  contingent,  where  by  any  conftruclion 
they  can  be  taken  for  vefted.  Chudleigbh  cafe,  i 
C^»  Now  as  to  the  deed  itfclf,  it  is  to  be  obferved 
Ma  in 
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in  general,    that  by  the  firft  part  thereof  a  good 
cftate  of  fee-fimple  is  vefted  in  the  truftees ;  and  no 
more  is  to  be  taken  from  them  than  what  is  fufficient 
to  fcrve  the  donor's  intent  as  to  the  ufcs.    In  Shaw 
id)  %  stri.  and  Weigb  {d)  in  K.  B.  there  was  a  devife  to  traftees 
798.  Fitz- by  ambiguous  words,    and   they  were  enlarged  in 
^8.Eq!''!Ib!order  to  ferve  the   ufes.     Befides,   as  Robert  was 
>84»         plainly  but  a  tenant  for  years,  if  the  freehold  was  not 
in  the  truftees,  it  mufl:  have  been  in  abeyance,  if 
the  birth  of  a  fon,  which  was  merely  accidental,  had 
not  happened  ;  and  then  all  the  ufes  might  bavebeea 
fruftrated  by  afeoflfment  by  Robert.  As  to  the  words, 
"  and  from  and  after  the  death  of  the  faid  iJ^i^i 
•*  or  other  fooner  determination  of  the  cftate  herein 
**  limited  to  the  hid' Robert  as  aforefaid,  &cJ*  thefe 
are  inferted  only  to  accelerate  the  entry  of  the  truf- 
tees for  the  prefervation  of  the  ufes  both  implied  and 
cxpreffed,    and  muft  be  conftrued  reddendo  ftngula 
ftngulis^     And  it  is  to  be  obferved,  that  the  ultimate 
determination  of  Robertas  eftate  is  certain,  Wz.  the 
>cnd  of  the  term  of  ninety-nine  years  by  efHux  of  time; 
and  his  death  and  forfeiture  are  things  which  would 
be  implied  in  law  if  thefe  words  had  been  omitted  ; 
fo  that  the   time  is  the  true   meafure  of  his  cftate. 
Plowd.  loS,   1 09.     Dy.  261,  b.     i  Co.  154.     From 
*  P  136  *hence  it  follows,  that  though  Robert'^  death  or  for- 
feiture are  things  which  might  or  might  not  happen, 
yet  as  the  term  muft  ncceflarily  end  as  aforefaid,  the 
remainder  to  the  truftees  is  not  contingent.  Borq/ion^s 
cafe,  3  C^.  2K  a.  b.  Pollex.  j6.     Raym.  427.  Hutu 
118.     The  words  juft  before  the  limitation  to  the 
firft  fon  of  Robert^  [after  the  end,  &c.  of  the  faid 
term]  may  as  well  be  conftrued  to  mean  the  eftate 
pur  auter  vie  limited  to  the  truftees,  as  the  term  li- 
mited to  Robert.    Laftly,  if  the  conftrudtion  contend- 
ed 
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ed  'for  by  the  plaintiff  be  allowed,  the  intent  of  the 
grantor  will  take  place  ;  and  this  is  fuch  as  the  law 
commends,  viz.  the  honour  and  name  of  the  family, 
which  ought  to  be  preferred  notwithftanding  a  little 
inaccuracy  in  the  cbropofer  of  the  fettlement. 

The  court,  who  argued  feriatim^  gave  no  opinion 
upon  the  firft  point :  But  they  unanimoufly  held, 
(i)  That  an  adual  entry  is  neceflary  to  avoid  a  fine  ; 
and  this  is  now  fo  fully  fettled,  that  it  is  not  to  be 
doubted  or  difputed*  And  C.  J.  faid,  that  this  is 
by  way  of  conformity  with  the  antient  method  of 
avoiding  fines,  which  is  mentioned  in  2  /it/?.  518. 
(2)  It  was  alfo  refolved,  that  this  aAion  is  not  main- 
tainable,  becaufe  the  demife  is  previous  to  the  entry ; 
For  in  the  caie  of  a  fine,  the  party  hath  no  title  be-  ' 
foTc  an  entry ;  the  rcafon  whereof  (as  C.  J.  faid) 
does  not  arife  from  the  flatute  of  H.  7.  but  from  the 
puiflance  of  a  fin^  Ht  common  law,  this  being  in  the 
nature  of  a  recovery  in  a  real  adion  :  And  confe- 
qucmly  the  detnife  is  abfolutely  void,  and  it  cannot 
be  made  good  by  a  fubfequent  entry  by  relation, 
which  can  make  good  fuch  zSts  only  as  are  voida- 
ble. This  cafe  therefore  is  not  parallel  to  an  adion 
brought  by  a  diffcifce  after  entry  for  the  mefne  pro- 
fits, to  which  it  has  been  compared  ;  for  here  if  the 
leifor  is  intitled  to  the  mefne  profits  from  the  time  of 
his  demife,  he  will  recover  them  from  a  time  when 
he  had  no  title  ;  whereas  in  the  other,  the  profits 
are  recoverable  only  from  the  time  when  the  dilTeifee 
had  a  title.  And  Chappie yi^.  faid,  that  there  was  a 
great  difference  between  an  entry  for  purging  a  dif- 
fcifm,  and  an  *  entry  for  avoiding  a  fine  j  for  which  *  P  1 37 
he  cited  Moor  450,  457. 

Upon 
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Upon  this  fecond  point  judgment  wais  given  for 
the  defendants.  And  a  writ  of  error  being  after- 
guards brought  in  parliament,  it  was  there  affirmed. 

Note  ;  Upon  the  firfl:  argument  of  this  cafe,  lord 
Hardwichj  then  C-  J.  of  this  court,  was  ftrongly 
inclined  to  think,  (but  without  giving  an  opinion; 
that  this  a£tion  was  not  maintainable,  for  the  fame 
reafon  which  the  court  now  went  on,  viz^  becanfe 
the  demife  is  laid  before  the  entry,  and  confequently 
is  to  be  confidered  as  abfolutely  void,  the  leflbr  be- 
ing then  out  of  poflfeflion.* 

See  the  cafei  referred  to  Ante  p.  134  Rurgtn, 


*  Mich.  14  G.  %,  in  if.  JB,  in  a  new  ejedment  brought  hf  the  fiunepir- 
tiet  for  the  fame  lands,  where  the  demife  laid  was  fohfequent  to  the  eotiy,  a 
fpecial  verdi^  was  found  to  the  fame  tfftCt  ai  in  this  cafe  :  And  after grett 
debate  and  confideraticn,  it  was  unanimoufly  held,  that  the  remainder  loclie 
tniftees  was  good,  bjr  reafon  of  the  words,  [or  other  fooner  detcrmioitioQ] 
and  that  it  was  not  a  contingent  but  a  vefted  remainder,  to  cake  effefi  is  pof- 
lieffion  on  the  determination  of  the  precedent  eflate  in  any  manner ;  ud 
confequently  that  the  fine  being  levied  by  tenant  for  years  was  void,  sqdthe 
recovery  too.  Jodgrrent  therefore  for  the  plaintiff;  And  afterwards  it  wai 
ailirified  in  parliament.  (A)  4  Bro.  P.  C.  405.  See.  3  Atk.  135.  where  the 
opinion  of  the  Judges,  m  delivered  by  I^rd  Chief  jMiuce  ffUltf,  it  reported. 


ne 
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The  King  againft  Haddock. 

INDICTMENT    at   a  fcffions  mentioned  in  thej^^;;- 
caption  to  be    "held  s  April  1737.    for  tjie '«^'"r«"  to 
**confcrvation  of  the  river  Thames  at  Fulham^  ^^- l^SaSie^. 
**  before  Sir  John  Jbomfon^  mayor  of  the  city  ofitiinotne^ 
^'Lendon,  and  confervator  of  the  river  of  Tbames^^^J^^^ 
'*  and  of  the  water  of  Medway  :^*     And  it  was  for  appear  by 
patting  and  placing  on  the  foil  of  the  faid  river  oV^^^^^* 
Thames  on  the  firft  day  of  Augu/i  1732.  [in  figures]  authority 
200  [in  figures]  loads  of  brick,  &fc.  to  the  damage  JJ*,*J2d 
of  the  King's   fubjeds.       To  this  indi£lment  theboticmuft 
defendant  demurs.  ?h!fhlf«^ 

And  it  was  argued  lad  Michaelmas  ternr  by  Mr.coart  ^ 
Fdmer  for  the  defendant,  and  folicitor  general  ^trange'^^^^'^ 
for  the  profecutor;  and  this  term  by  ferjeant  Wright^h^x^^'* 
for  the  defendant,  and  Mr.  Boatle  for  the  profecutor :  ««>«ft>ffi««- 
And  the  defendant's  *  counfel  took  the  following  ^m'fn 
exceptions  to  the  indidment.  |*«  «f«  "t 

ther ;  nam* 
hen  may  be  exprefled  in  common  figures  in  an  indidmenc,  and  whether  want  of  addition 
can  be  taken  advantage  of  on  demurrer.  An  indiAment  for  anuifance  on  the  Thama  need 
00c  ftace  the  termwa  a  fuo,  and  £d  fum  it  flows. 

•P138 

I.  In  the  caption  it  is  not  fhewn  by  what  authority 
the  court  was  held,  whether  it  be  by  cuftom  or  char- 
ter :  And  without  this  the  caption  is  not  compleat, 
the  reafon  of  a  caption  being  in  order  to  ihew  a 
jurifdidion.  So  it  is  in  the  cafe  of  proceedings  be- 
fore commiffioners,  of  oyer  and  terminer^  of  gaol 

delivery. 
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delivery,  and  before  juftices  of  peace.    Hal^s  Hi/l» 
P.  C.  Vol.  2.  166.      Tremaine  200,  119,  230,  aJo, 
(OiBir.  307^  330.  ^Keb.  139.     Salk.  195.  ^i«f  and  5/o«?i- 
nard.  347.  /(7n    (^)   HiL  4  G^i?.   2.    Indidmcnt  for  a  nufance 
**5'       .  found  at  a  fcflions  faid  to  be     "  held  coram  cujloi 
'*  pacts  nee  non  jti/liciariis  adpacem  6*  oyer  &f  term- 
"  w^r  ;  and. it  was  objcftcd,  that  the  words  [ttifid' 
pacts]  were    not   a  fuf&cient  defcription,  and  that 
the  other  words   [nee  non  juJiiciaYiis']    did  not  help 
it :  And  Pafcb.  46.  a.  judgment  was  given  for  the 
defendant,  upon  this  and  other  obja^ions.    [But 
See  z^tTz.Lee  C.  J.  faid,  that  he  believed  the  court  delivered 
900.  s.  c.  ^^  opinion  upon  that  exception.^     And  fo  if  a  par- 
ty juftifies  in  pleading  under  a  procefs  or  judgment 
in  an  inferior  court,  he  muft  fliew  by  what  authofity 
that  court  isholden.     8  Co.  133.  a.     Cro.  Jae*  184* 
2  Lutw.  1 457-      3  Lev.  141.       i  Saund.  74.    It  is 
alfo  material,  that  by  this  caption  the  lord  mayor  of 
London  claims  the   confervancy  of  the   Thames  and 
Medway  generally;  whereas  there  is  no  luch  officer: 
For  by  the  17  R.  2.     c.  9.  and  i  H.  4.  c.  12.  the 
jviAices  of  peace  have  the  confervancy  of  the  rivers 
within  their  refpe£kive  counties,  -and  the  mayor  of 
L.  has  only  a  limited   authority:  And  it  is  well 
known  that  the  Thames  rifes  at  "Jhane  in  Oxfordjhirt^ 
and  pafles   through  feveral  counties.      Rivers  and 
highways  are  confidered  as  infinite.     No  jurifdiclion 
therefore  appears  by  this  caption  to  be  in  the  perfon 
before  whom  this  indidment  was  taken.     Befides, 
there   arc    two    different    confervancies,    viz.  one 
with  refpeft  to  the  fifliery,  anid  another  vrith  rcfpeft 
to  nuifances  ;  and  it  is  not  expreffed  which  of  them 
is  meant  here.     (2)  The  year  of  the  lord  when  the 
♦P  139  offence  wa-s  committed,  and  alfo  the  quantities  *of 
brick,  are  cxpreffed  in  common  figures,  which  in 
indidment^  is  not  allowable.     2  Hale's  Hiji.  P.  C. 

170. 
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170.    J  Sid.  40.     S.  C.     1  Keb.    19.       Style  88. 
&/(.  195.     By  thefe  books  it  appears  that  Roman 
figures  in  pleading  and  indidments  were  not  good 
vben  the  proceedings  were  in  Latin  ;    and  though 
tbe  late  Vi&of  6  G.  2.  c,  14.   makes  an  alteration 
in  that  part  of  the  preceding  aft  of  4  G.  2.    c.  26. 
which  requires  all  words  to  be  written  at  length, 
yet  as  it  only  allows  of  figures  where  they  were  com- 
monly ufed  before,  they  ought  not  to  be  ufed  here. 
(3)  In  this  indidment  there   is  no  addition  of  the 
defendant's  myftcry  or   degree,  as  is  required  by 
I.  H.  5.  c.  5.      Style  26,  109,  394.      2  Hale*s  Hiji. 
-P.  C.  176.     Danv.  Abr.  237.  King  and  Bowes^  Eajt. 
5  G.  I.      Motion  by  Mr.  Raby  to  quafli  an  indift- 
racnt  for  keeping  a  gaming-houfe,    becaufe    there 
Was  no  addition  to  the  defendant's  name  ;  and  qua(h- 
ed  accordingly.      But   in  the  prefent  cafe  the   de- 
fendant could  not,  by  the  courfe  of  the  court,  apply 
to  have  this  indictment  quaflied,  it  being  for  a  nui#- 
fancc.     (4)  As  the  river    Thames^  where  the  nui« 
iance  is  committed,  is  an  highway,  the  terminus  a  quoy 
and  terminus  ad  quem^    ought  to  have  been  fet  out : 
For  the  court  is  not  to  take  notice  that  this  river 
runs  from   fca  to  fea.     2  RolL  8i.  //.  i8,     i  Keb. 
^^^'    (5)  The  names  of  the  jurors  are  not  here 
returned,  nor  does  it  appear  that  there  were  twelve 
of  them,  the  words  being,  "on  the  oaths  of  good 
and  lawful  men."     2  Hale's  lliji.  P.  C.  167- 

In  anfwer  to  thefe  objcdions  it  was  urged, 
(i)  That  it  fufBcIently  appears  by  the  ftyle  of  the 
prefentment,  and  by  what  the  court  will  judicially 
take  notice  of,  by  what  authority  the  court  of  con- 
fcrvancy  was  held  ;  and  alfo  that  the  mayor  of  L. 
hath  a  jurifdidion  in  the  prefent  cafe.  By  the 
17  i?.  2.  r.  9.  the  juftices  of  peace  are  impowered 
to  have  tbe  confervation  of  all  rivers  within  their 
rcfpcQive   counties,  and  a   jurifdiftion  is  thereby 

ereded 
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crefted  in  the  mayor  or  warden  of  London  to  Ime 
the  confervancyi>f  the  rjver  Thames  from  Stainejbridp 
to  London  and  in  the  water  Medway :  And  by  the 

•  P  I40fubfcquent  aft  of  4  H.  7.  •r.  r5.  (i?^.  Statutes  197.) 

the  jurifdiftion  of  the  mayor  is  enlarged.  4  Inji.  250. 
Now  the  ad  of  R,  2.  is  plainly  a  publick  law,  where- 
of the  court  will  take  judicial  notice,  (according  to 
Holland's  cafe  in  4  Co.  76.)  as  a  jurifdidion  is  there- 
by given  to  all  the  juftices  of  peace  throughout  the 
kingdom  ;  and  though  the  other  part  of  the  ftatutc 
is  confined  to  a  particular  part  of  the  realm,  yet  the 
iT^'our  ^^^^^  ^^'^  ^^^^  notice  of  the   whole   claufe.    The 
466     '  court  will   alfo  take  notice  of  the  cuftoms  of  the 
v^nte  8.  ^•j^y  Qf  LQndon^  they  being  confirmed  by  afl:  of  par- 
^°**  liament;  and  by  force  of  thefe  this  court  ofconfer- 
(i)ioModvancy.was  held.     Co.  Enfr.  535.     i  Roll.  557.  pi  6. 
338.  stra.  Stow'sfurvey  of  London.  Fazakerly  and  Wiltjhire  (J.) 

*  *'         It  is  alfo  fufficiently  plain  that  the  court  was  held  at 

a  place  \vhere  the  mayor  oi  London  has  a  jurifdiftioD, 
it  being  exprefly  mentioned  to  be  "  at  Fulbam 
**  within  the  county  of  Middkfexy'  where  too  the 
the  nuifance  is  faid  to  be  committed  :  For  this  court 
will  take  notice,  that  Fulham  lies  on  the  banks  of 
the  Thames  within  the  county  oi Middlefexy  as  this  ap- 
pears by  the  12G.  r.  c.  36.  and  i  G.  2.  c*  ,i8.  which 
are  made  publick  ads.  Befidcs,  there  is  no  need 
in  this  cafe  to  ftate  by  what  authority  the  court  is 
held :  For  where  a  proceeding  originally  inftitutcd 
in  an  inferior  court  is  brought  up  here,  no  objedion 
'  <tn'be  taken  in  this  court  but  what  would  have  been 

a  good  one  in  the  court  below,  becaufe  it  is  only 
returned  how  it  (lands  there.  Now  it  is  certain  that 
this  matter  could  not  have  been  objedlcd  below,  be- 
caufe the  judge,  and  every  one  there,  muft  be  fup- 
pofed  to  know  by  what  authority  the  court  is  held. 
I  Roll.  Rep,  106.  HetLis^*  Hob.  H6j  87.  And 
therefore  this  cafe  is  very  different  from  thofe  where 
a  jurifdidion  is  brought  in  queftion  in  another 
court,    to  juftify    any    aft  done    under  itj     in 

which 
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whkh  laft  cafes  it  is  (to  be  fare)  neceflary  to  fet  it 
out.  It  was  farther  laid,  that  all  the  precedents  are 
m  tbis  form :  And  a  fearch  having  been  made^  the 
following  were  found  and  produced »  all  of  them 
bdog  in  the  fame  ftyle  and  words  with  the  prefent 
capdon.  ^ueen  and  Coppen^  Micb.  5  A.  In  that  . 
cafe  (as  appears  by  the  minute  book)  there  was  a 
demurrer  to  the  prefentment;  and  after  argument*  P '4' 
by  *  Raymond  on  the  one  fide,  and  the  recorder  of 
London  on  the  other,  the  profecutor  had  judgment. 
^ueenzndi  Cofpen^eodemtennino.  Demurrer,  and  judg- 
ment for  the  profecutor.  King  and  Smith,  Trin.  6  G. 
I.  King  2nd  Smith,  eodem  termino.  King  and  Browne^ 
Mich.  5  G.  2.  King  and  Browne,  eodem'  termino. 
King  and  Watts,  Trin.  6  G.  a.  King  and  Watti, 
eodem  iermino.  Kir^  and  Delannetf  eodem  termino. 
All  the  prefentments  being  therefore  in  this  manner, 
(Tuppofing  that  the  exception  is  in  itfclf  material,)  yet 
as  it  is  communis  error,  it  is  too  late  now  to  allow  it ; 
for  if  it  be,  all  the  former  prefentments  will  be  over- 
turned. In  the  cafe  of  the  corporation  of  Bewdley,  {c)  ^^  » '*• 
(which  was  upon  a  fcire  facias)  it  was  objected,  inte*'ii7?' 
that  it  was  not  a  cafe  within  the  venire  a£t,  whereby 
the  jury  are  required  to  come  de  corpore  comitatus, 
it  being  neither  a  fuit  or  adion :  And  it  was  held, 
that  if  that  had  been  the  firfl  inftance,  the  obje&ion 
would  be  a  good  one  ;  but  all  the  precedents  in  the 
crown-office  (which  were  not  above  fix  or  feven) 
being  in  this  manner,  the  court  difallowed  the  ob- 
jeftion,  becaufe  it  would  overturn  all  the  former  pro- 
ceedings. And  the  fame  argument  is  ufed  in 
Rawlyns^s  cafe,  4 Co,  53.  b,  54.  a.  (2)  Before  the 
late  afis  of  parliament  for  turning  the  proceedings 
into  Englijh,  Roman  figures  might  be  ufed  in  in- 
diftments,  becaufe  this  was  agreeable  to  the  36  E.  3. 
^•15.      I    Vent*  256.     King  and  Teomans,  Pafch. 

mW. 
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1 1  W.  3.  in  K.  B.  [of  which  cafe,  Booth  faid,  he 
had  a  manufcript  report.]  There,  in  the  caption  of 
the  indi^ment,  the  year  of  our  lord  was  cxpreffcd 
in  common  Englifh  figures  [1697,]  and  it  was  held 
ill  :  But  the  report  fays,  that  if  it  had  been  in  Rman 

•  s.  p.  as  figures,  it  would  have  been  very  well.*  The  quefti- 
fition'by  a'  on  then  is,  what  alteration  is  made  by  thefe  late  ads. 
Cgroncf.  Now  by  the  firft  of.  them  it  is  enaftcd,  that  the  pro* 
Ji^s  stra. ''  ccedings  (hall  be  in  fuch  a  common  legible  hand  and 
s6t.         charafters  as  ads  of  parliament  are  ufually  ingrofled 

in:  And  it  19  common  for  a£U  to  be  in  figures. 
And  the  lad  ftatutc  was  made  to  obviate  all  ob- 
jeftions  of  this  nature  ;  and  by  this,  what  was  good 
before  in  Roman  is  now  good  in  common  figures. 
As  to  Hale*s  Hiji.  170.  cited  contra  ;    what  is  there 

•  P  142^^^  relates  *jiot  to  criminal  but  to  capital  cafes,  as 

appears  by  the  head  of  the  chapter.  (3)  This  is  a 
caufe  out  of  the  flatute  oJF  additions  ;  for  that  ad 
relates  only  to  fuch  proceedings-  whereon  outlawries 
are  founded ;  but  this  being  i^^ly  a  prefentmcnt  in  a 
court  of  corifervancy,  nA  proCefs  of  ootlawry  lies ; 
for  if  the  defendant  docs  not  appear,  he  is  fined; 
^  and  if  he  appears  and  is  found  guihy,  judgment  i$ 

given  to  ahane  the  nuifaAee,  and  the  party  is  fined, 
and  the  fioie.eftreated  into  the  Exchequer.  TTie  word 
[indiament]  comes  the  neareft  to  this  cafe  of  any 
•ufcd  in  the  aft,  but  that  dqcs  not  include  it.  But 
fuppofing  an  addition  to  have  been  neceffary,  yet 
the  want  of  it  is  cured  by  the  appearance  of  the  de- 
fendant, all  one  as  in  the  cafe  oiF  a  mifnomer,  and  for 
the  fame  reafon  :  For  the  reafon  of  an  addition  is, 
that  one  perfon  may  n^t  be  arrefled  or  outlawed 
inftcad  of  another,  and  fo  it  appears  by  the  afi  it- 
felfj  but  if  conjiat  de  perfona^  that  fuch  an  one  is 
meant,  and  he  confeffcs  It,  the  reafon  intireW  ceafes. 
%  Roll.  Rep.  225.     S.  C.     Cro.  Jac.  610.     i  Keb. 

885. 
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885,    S.  C.     I  Sid.  247.     Comb.  70.    Witbiringtm 
and  Cbarleton.    (d)  la  an  appeal  de  morte  viri  by 
the  wife,  it  was  held  that  the  want  of  the  words  ^f/"^* 
[de  morte  viri  fut]   in  the  exigent  was  cured  by  the 
appearance  of  the  party.     Here  alfo  there  has  been 
a  general  imparlance,  for  the  appearance  is  of  Eq/ler 
term,  and  fo  it  pafles  on  till  Trinity  term  ;  whereas  it 
ibould  have  been  a  fpecial  imparlance,  (which  is 
very  common,  and  the  form  of  which  is  in  7  H^  6.  39.) 
and  the  defendant  thereby  might  have  faved  all  ad^ 
vantages,  and  guarded  againft  this  estoppel :  But  by 
this  imparlance  the  objedion  is  waived.     35  H.  6. 
l^.   KeiL  93.     I  Ltctw.  22.      I  Vent.  236.     2  Keb* 
134.    Befides,  the  defendant  ought  to  have  taken 
advantage  of    this  matter,  either  by  way  of  excep- 
tion, (a  Hale's  Hijl.  P.  C.  175,  176.)  or  elfc  by  plea 
in  abatement :  The  ftatute  fays,  the  writ,  ^c.  fliali 
be  abated ;  and  there  are  many  inftances  where  there 
ha?e  been  pleas  in  abatement,   as  well  where  there 
has  been  no  addition,  as  where  there  is  a  falfc  one.  (^) »  Hawk 
Clifi'sEntr.  ic,  16.    Reeve  znd  Trundal.  (e)   That^'c.  ,90. 
was  an  appeal  without  any  addition,  and  this  was^e^/"*^^ 
pleaded  in  abatement,    *  and  held  a  good  way  of  sira.  402. 
taking  advantage  thereof :  And  the  writ  was  abated,  *  P  H5 
and  the  caufe  tried  upon  another  appeal.  This  objec- 
tion therefore,  which  goes  only  to  the  form,  and  in 
civil  adions  enables  the  party  to   deflroy  one  writ 
hy  giving  abetter^  the  defendant  here  cannot  avail 
himfclf  of  by  way  of  demurrer,  there  beini^  no  fuch 
thing  as  a  demurrer  in  abatement.     (4;  Ihis  being 
in  the  cafe  of  a  navigable  river,  the  court  is  to  take 
Jiotice  from  whence  and   where  it  flows  ;   and   in  . 
The  King  ^nd  Hammond^ffJHiL  3  G.  i.  lord  chief  juf-  ^82,'%tra. 
ticc  Parker  faid,  that  the  court  is  to  take  notice  that  44- 
bighways  in  an  iiland  go  from  the  fca  on  the  one  fide 
to  the  fea  on  the  other.     In  this  cafe,  if  it  flows  to 
Fulham  it   is   fuflicient.       And  all    the  precedents 
are  in   this  manner       As  to  the  laft  objeilion,  it 
appeared  on  producing  the  record  that  the  jurors 

names 
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names  were  there  inferted  to  the  number  of  tvelre. 
And  the  mafter  of  the  crown-office  faid,  that  it  was 
ufualto  omit  the  names  in  copies  for  the  fake  of  bre* 
vity.  This  obje&ion  therefore  fell  of  courfe.  [And 
feijeant  Wright  gave  wp  the  fourth  objedion,  on  the 
authority  of  the  faid  cafe  of  The  King  and  Hammmd, 
where  it  was  over-ruled.J 

It  was  replied,  amongft  other  things,  in  fupport 
of  the  three  firft  objedions,  (i)  That  though  the 
ftatutes  relating  to  the  confervancy  be  to  fome  pur- 
pofes  public  ads^  yet  the  court  cannot  take  notice 
what  juftices  have  a  power  under  them ;  nor  do  diey 
make  the  mayor  of  London  confervator  of  all  the 
rivers  in  England  ;  but,  on  the  contrary,  his  autho- 
rity appears  thereby  to  be  a  limited  one :  Whereas 
here  it  is  fet  out  to  be  general,  as  to  the  Tbamet  and 
Medway.  And  as  to  the  cuftoms  of  Londmh  ^^ 
is  no  cuftom  here  alledged.  The  qaeftion  only  isy 
whether  the  courts  of  the  city  of  London^  in  returning 
their  proceedings  ought  not  to  (hew  their  authority. 
And  as  to  this  point,  there  is  no  difference  between 
thefe  and  other  inferior  courts.  Pulton  de  face  rep^ 
176.  pi.  22,  31.  Stamf.  P.  C.  96.  H.  P.  C.  doy. 
In  the  cafe  of  an  indidment  the  jurifdidion  ought  to 
be  fiiewn  in  the  caption,  as  this  is  no  part  of  the 
proceedings  below,  and  is  a  thing  very  material. 
•  P  14+  *2  Hale*s  Hift.  165.  And  as  to  the  precedents  which 
have  been  produced,  it  doth  not  appear  that  this 
exception  was  there  taken  :  And  if  the  mayor  has 
ufurped  fuch  an  authority,  it  is  time  to  put  an  end 
I  to  it.     Upon  the  whole  therefore,  this  appears  to  be 

an  indidment  coram  non  judice.  (a;  The  queftion 
under  this  exception  is,  whether  before  the  late  a£ls, 
Roman  figures  in  indidments  were  good.  They 
certainly  were  not.  In  the  cafe  cited  of  The  Kins 
and  Teomans^  the  figures  were  in  the  caption,  which 

is 
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is  only  a  return ;  but  here  they  are  in  the  body  of 
the  prefentment.     As  to  the  late  ftatutes,  they  leave 
the  matter  as  it  was  before.     Neither  of  them  was 
nude  to  introduce  figures,  where  they  were  not  be- 
fore ufcd,  but  rather  to  reftrain  them.     (3)  This  is 
a  cafe  within  the  (latute  of  additions,   as  every  pre- 
fentment,  or  accufation    is  in    the  nature  of   an 
indi£hncnt.     And  it  cannot  be  objedcd  with  any 
force,  that  this  defcGt  is  cured  by  the  party's  appear- 
ancC)  becaufe  without  an  appearance  it  is  iinpoiTible 
he  ihourd  take  advantage  of  it.   Indeed  if  be  appears 
and  pleads  to  the  iflue  without  taking  any  exception, 
helofes  the  benefit  of  the  z6L  ;    but  that  is  different 
from  a  cafe  where  he  demurs.     2  RolL  Rep.  W5. 
S.  C«   Cro^  yac*  609.      As   to   what  is   mentioned 
about  an  imparlance,  nothing  of  this  kind  appears 
on  the  record,  for  there  the  whole  appears  to  be  of 
Trinity  term  :  And  tll8  court  will  not  take  notice  of 
any  ttung  in  the  ofSce.     Here  alfo  is  a  demurrer  to 
theindidment.    As  to  the  objedion,  that  this  (hould 
be  pleaded  in  abatement,  and  cannot  be  taken  ad- 
vantage of  by  a  demurrer,   there  is  a  difference  be- 
tween the  cafes  where  there  is  no  addition,  and  where 
there  is  a  ialfe  one.    In  the  lad  cafe  it  muft  be  plead-  . 
ed  in  abatement,  becaufe  the  indictment,  for  ought 
appears,  may  be  good  :    But  in  the  former  the  in- 
didment  is  bad  on  the  face  of  it,  and  may  be  quafh- 
cd  on  motion.     2  Hale*s  Hiji.    176.     Where  there 
is  no  addition,    the  defendant  may  indeed  plead  it 
in  abatement,  and  he  may  alfo  take  advantage  there- 
of by  demurrer ;    which  being  an  exception  to  the 
whole  indi&ment,  it  is  impoffible  it  (hould  make  any 
thing  good  ;    for  it  confeffes  only  what  •is  wcfl  fct  *  P  145 
out.    When  the  books  fay,    that  there  can  be  no 
demurrer  in  abatement,  the  meaning  thereof  is,  that    ' 
the  party  cannot  have  the  effeft  of  fuch  a  demurrer, 
becaufe  the  court  will  give  final  judgment   thereon. 
Befides,  if  the  matter  be  extrinfic,  the  party  muft 

plead 
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plead  it ;  but  if  it  be  intrinfic,  the  court  will  take 
notice  thereof,  and  even  in  civil  fuits  will  abate  the 
writ)  (i  Roll.  Rep.  176.)  and  confequently  there  can 
be  need  of  a  demurrer  in  abatement.  6  Mod.  198. 
S.  C.  Salk.  aao. 

Lee  C.  J.  The  fourth  objed:ion  has  been  gitea 
up  by  the  profecutor's  counfei,  and  not  without  rea- 
fon  ;  for  it  was  over-ruled  in  the  faid  cafe  of  The 
te)  Ante  King  and  Hammond j  (g)Hil.  3  G.  i.  That  was  an 
^^^*  indi£lment  for  a  nuifance  in  a  ftreet ;  and  it  was  ex* 
cepted,  that  there  was  no  defcription  of  the  highway 
by  mentioning  the  terminus  a  quo^  and  terminus  ad 
quem^  and  i  Roll.  Rep.  — was  cited  in  fupport 
of  the  objeftion :  But  the  court  held  that  it  was  not 
neceflary,  becaufe  highways  have  no  bounds  :  And 
C.  J.  Parker  cxicd  King  and  Thomfon^  10  JF.  3.  where 
it  was  fo  determined*  (i)  It  is  obje&ed,  that  in  the 
caption  it  is  not  fet  out  by  what  authority  the  feffions 
was  held ;  and  that  it  does  not  appear  thereby  there 
is  a  jurifdidion  in  the  perfon  before  whom  this  in- 
diftment  was  taken.  To  warrant  the  firft  part  of  this 
obje£tion  fome  entries  have  been  mentioned,  but  no 
cafe  has  been  cited  to  prove,  that  in  a  return  to  a 
certiorari  it  is  neceffary  to  fet  out  the  inftrument  of 
conftitution  under  which  the  court  is  held,  or  to  flicw 
whether  it  be  held  by  charter  or  cuftom.  1  think 
it  is  not  neceffary  :  And  with  this  agrees  lord  Hale^s 
Hiji.  by  which  it  appears,  that  in  returns  out  of 
an  inferior  court,  it  is  fufEcient  to  (hew  that  they 
have  a  jurifdidion  in  the  matter  returned.  •  Now 
this,  I  think,  does  not  fufficiently  appear  in  the 
prefent  cafe  j  for  the  mayor  may  be  confcrvator  of 


*  upon  a  demurrer  to  an  indidment  found  in  an  inferior  court,  objcOT- 
on«  may  be  taken  as  well  (o  the  jurifdi£bion  of  fuch  court  as  to  the  fubje^ 
matter  of  the  indlAment.    Rtx.  ▼•  Ftamlty,  z  Term  Rep.  B.  R.  316. 


the 
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the  lifers  Thaptet  and  Medvktf^  as  he  is  here 
deicribedy  and  yet  have  no  pcnve'r  to  take  cogni- 
zance (tf  this  matter,  by  indiament.  This  part  of 
the  olijcdioa  therefore  feems  to  be  of  great  weight ; 
but,  on  the  other  fide,  it  fecins  too  much  to  over- 
tVQ  fo  many  precedents  as  have  *been  in  this  man- 
ner; and  perhaps  all  of  them  are  fo.  As  to  the  fe-  «  p  ^ 
cond  objefiion,  there  is  great  weight  in  it  from  the  ^  ^^^ 
authority  of  the  cafes  that  have  been  dted  in  fupport 
thereof.  There  is  no  diftin£Hon  as  ^  to  this  point 
between  indiftments  criminal  and  capi^l,  but  the 
only  diSerence  between  them  is  the  confideration  of 
the  pimiihment ;  and  therefore  the  paffage  cited  out 
^hrA  Holers  Hijlory.n  very  niaterial :  And  he  is 
therein  very  cxprefs,  that  figures  ought  not  to  be 
ufed  ia  indiauients.  The  cafes  ip  Styks  88.  i  Sid.  40. 
S.  C.  I  Keb»  19.  have  been  alfo  cited,  and  are  ma- 
terial to  this  point.  The  cafe  cited  contra  in  i  Vent. 
256.  doth  not  clafli  with  the  opimon  of  lord  HaU^ 
bccaafe  that  is  in  the  cafe  of  a  venire  in  a  civil  adi^ 
oa:  Nor  is  the  other,  of  The  King  and  Teomans^ 
ftrong  enough  to  encounter  his  opinion^  where  he 
is  fo  very  exprefs  and  treats  profeffcdly  of  the  fub* 
j^i  fbc  there  the  figures  were  .not  Romany  fo.that 
the  matter  did  not  come  in  qoeflion;  Hie  third  ob- 
jcdionis  of  very  great  weight.  I.  think  that  upon 
theftatute  of  i/.  5.  the  want  of  addition  doth  not 
loake  the  indidment  void ;  but  if  there  be  none*,  , 
the  party  may  ezoept  to  it^  in  Sir.  Harry  JBond^s 
^k,CbJ  loW^'y..  (the  report  of  which  I  hadW»;»J«i- 
from  a  great  perlbn  who  once  preflded  in  this  court ;)  Raym.  34$. 
hel;teing  outlawed  ibr^high  trearfon,  it  was  obje£ked 
to  ttic  exigenifithztit  was  without  an  addition  :  And 
it  appeared  upoa  reading  the  record  that  the  in- 
didment  bad  none.i  And  the  qoeftion  was,  whether 
if  the  exig^  fliould  be  reverfcd,  the  defendant  may 
N      -  be 
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be  irraigned  upon  thb  iiidKfaiicat  ;  and  ihb  C  ]• 
diought  that  he  conld  not,  for  that  the  uidiftmot 
ivas  void.  But  oa  anbther  day  the  outlawry  bd&g 
reverfed,  lord  Holt  told  the  dfcfioidaiit,  tbat  he  might 
vaive  this  exception^  and  take  advantage  (tf  a  par- 
don which  he  had,  for  that  the  indidmeot  was  not 
Toid;  orelTe  that  he  might  except  to  the  indift* 
snent :  But  nothing  was  mentioaed  by  the  coutt 
afooi|t  pleading  the  want  of  addition  in  abatement. 
And  Sir  Harry  waived  the  exception,  and  fteaded 
fais  pardon.  We  cahnot  here  take  notice  of  any 
imparlance.  :  If  the  iparty.  pleads  to  an  indiftment, 
it  is  a  waiverofthia  exception^  as  it  is  held  ^ia 
•  P  147  Jobnfin\  cafey  Croi  Jac.  609.  Atld  in  i  SH.  ^47- 
C^mb.  70.  it  k  fadd^  that  an  appepfrante  cures  ic: 
But  this  is  not  true,  for  to  be  fu«e  the  party  may 
plead  at  in  abatement  ;  and  the  cafe  inX>0i^«  is  a  very 
ftrallge  one,  and.dcferves  no  greai  fti^f fs  to  be  laid 
on  It.  There  is  a  great  difierence  between  the  cafes, 
where  there  is  a  falfe  addition^  and  where  there  is 
none.  If  it  be  a  faUe  one  it  mitft  be  pleacted,  be* 
cdufe  this  is  a  mat^r  extrinfic,  and  the  party  haA 
conipdied  with  the  aft  by  giving  ah  addition;  and 
therefore  it  candor  be  taken  advantage  of  othefwHe 
than  by  plea,  where. the  defendamt  muft  ^e  his 
true  name.  But  where  theise  is  na  addition,  the 
court  may,  upon  motion,  quaih  the  indidment;  as 
was  done  in  Btjfles  36,  109.  a»d  in  The  Kh^^^ 
(i)Antc  Bcfwes^  Pafcb.  (1)  5  G,  2»  The  queftion  then  is> 
■39<  whether  there  is  any  difference  between  a  motion 
to  quaih  an  indidment  for  wantof  lan  addition,  or 
taking  an  exception  at  the  boni^  (36^  may  cermnly 
be  done)  and  taking  advant^^  thereofbjr  demurrer^ 
jt  nraft  be  adhntted  that  there  can  be  no  fudt  d)ing 
%  ademurrer  in  abatement,  for  the  i^afonmeff^^ 
in  Salk.  220.  S.  C.  6  M (^;  t^S,  'But  rbcfe de- 
murrers 
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murrers  for  infufficiency  are  not  to  be  confidered  as 
demurrers  in  abatement.  The  demurrer  is,  becaufe 
the  indi&mcnt  is  infuffideat  to  oblige  the  defendant 
to  anfwer  to  the  charge ;  and  the  court  is  not  to  give 
fach  a  judgment  as  (ball  finally  acquit  him,  but  only 
that  the  indictment  be  quafhed  ;  and  the  party  is 
afterwards  fubjed  to  a  good  indidment.  Vaux's 
cafe,  4  Co.  39.  k.  2  Hale^s  Hiji.  393.  And  the 
law  has  always  been  fo  taken*  1  do  not  fee  there* 
fore  why  this  defed  may  not  be  taken  advantage  of 
upon  demurrer,  all  one  as  ore  tenus  at  the  bar. 

Page  juft.  agreed,  (i)  That  if  a  jurifdidtion  be 
Oiewu  in  the  caption  it  is  fufEcient ;  but  that;  it  i$ 
not  iiifficiently  fet  out  here  :  And  this  is  abfolutely 
necefiary  in  returns  to  a  certiorari^  though  it  be  not 
fo  in  indidments,  which  are  only  the  ad,  of  the  jury. 
(2)  Ibat  in  civil  adions  Englijh  figures  are  now 
good,  becaufe  literal  ones  were  therein  ufed  before 
the  late  ads  ;  but  that  in  indidments  *  they  ought  nox  *  P  148 
to  be  inferted,  becaufe  it  was  not  ufual,  before  thefe 
ads,  therein  to  exprefs  numbers  in  figures.  (3)  He 
fcemed  inclined  to  think  that  this  third  objedion  is 
a  very  (Irong  one,  but  that  it  .cannot  be  taken  ad- 
vantage of  upon  demurrer,  becaufe  the  party  can^ 
not  thereby  give  the  right  name. 

Probyn  juft.  This  is  in  the  cafe  of  a  return  to  -  * 
this,  court,  which  is  no  part  of  the  proceeding  ber 
low,  and  therefore  the  jurifdidion  of  the  inferior 
court  ought  to  appear  therein.  They  need  not 
ihew  indeed  how  they  came  by  their  jurifdidiojif 
but  they  ought  to  difclofe  fo  much  as  gives  them 
a  jurifdidion  over  the  fad  in  judgment :  And  in 
the  prefent  cafe  this  is  not  done.  Befides,  if  it  be 
only  a  limited  authority  which  this  court  of  con- 
fervancy  has,  (as  it  appears  to  be  by  the  ads  which 
have  been  mentioned)  it  is  plain  that  here  they  have 
N  2  not 
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not  aded  under  it :  Which  is  another  objedioii  to 
the  jurifdi&ion,  as  it  is  here  fet  out.  As  to  the 
fecond  objedion,  no  other  figures  but  fuch  as  are 
capital  were  erer  ufed  in  the  bodies  of  indiftments; 
and  thefe  were  never  allowed  but  only  in  immaterial 
parts ;  but  in  this  cafe  a  very  material  part  {viz.  the 
quantities  of  brick,  ^c.)  is  eitprefled  in  figures.  Now 
-this  is  not  aided  by  the  Englijh  afts,  becaufe  ihcfe 
leave  the  matter  as  it  was  before.  The  material 
queftion  under  the  third  exception  is,  whether  the 
want  of  addition  can  be  taken  advantage  of  by  de- 

PoftsM.  murrer.  Now  this  being  in  the  cafe  of  anuifance, 
where  the  court  never  permits  the  party  to  move  to 
cjuafh  the  indi£tment,-but  always  forces  him  to  de- 
mur, it  would  be  very  hard  to  take  from  him  the 
advantage  of  an  objedion  upon  a  demurrer,  which 
would  be  a  good  one  upon  fuch  motion.  And  as 
this  objeftion  appears  upon  the  record  itfelf,  it  is 
more  proper  to  be  laid  hold  of  by  way  of  demurrer 
than  of  plea,  which  laft  is  proper  only  where  the 
matter  is  extrinfic.  There  may  too  in  this  cafe  be 
judgment^  quod  itididamentum  cajfetur  \  as  appears 
by  HaU^s  Hifi.  As  to  an  imparlance,  none  appears 
here  on  the   face  of  the  record  ;  and  as  it  appears 

P  *  140  ^^c^cby  ^^^^  21"  ^^®  proceedings  are  of  ^Trinity  term, 
^  we  muft  take  it  to  be  fo  though  the  margin  be  to 
the  contrary  :  And  we  can  admit  no  averment  by 
any  of  the  officers  contrary  to  the  record.  As  10 
the  fourth  objeftion,  Probyn  jufl,  faid  on  the  former 
argument,  that  the  Thames  is  not  to  be  confidered 
as  a  common  road  leading  from  town  to  town,  but 
It  is  the  great  river  of  the  kingdom  ;  and  the  court 
is  to  take  notice  to  what  and  from  whence  it  flows. 
Chappie  juft.  I  fhould  be  glad  to  confider,  whe- 
ther on  the  firft  objeftion  the  defendant  ought  to  be 
difcharged  of  this   indiftment.     Where  there  is  an 

authority, 
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authority,  cither  by  letters  patent  or  aft  of  parliament, 
the  common  way  is  to  fet  it  out  very  generally. 
And  I  do  not  know  whether  the  confervator  may 
not  be  fuppofed  to  have  the  power  of  taking  indift- 
ments,  all  one  as  commiflioners  of  fewers.  The 
fecond  objeftion  is  a  very  itrong  one,  and  the  cafes 
are  ezprefs  for  the  purpofe*  It  is  very  difficult  to 
maintain  upon  the  late  ads  that  figures  may  be  ufed 
in  indiftments,  it  not  being  ufual  to  ufe  them  in 
fttch  cafes  before.  As  to  the  third  objeftion,  it  muft 
be  admitted  that  fuch  a  judgment  may  be  given  on 
the  infufficiency  of  this  indidment,  as  that  the  de- 
fendant may  be  liable  to  be  charged  again  ;  but 
whether  he  may  take  advantage  of  this  objedion 
upon  demurrer,  is  the  prefent  queftion.  Now  the 
ftatute  makes  no  diflFerence  between  no  addition  and 
a  falfe  one,  as  to  the  manner  of  taking  advantage 
thereof :  And  my  lord  Coke  in  a  In/i.  670.  is  of 
opinion,  that  in  thefe  cafes  the  procefs,  &f^.  is  void- 
able only,  and  that  if  the  defendant  appears  and 
pleads,  taking  no  advantage  of  fuch  want  of  ad- 
dition as  the  ad  requires,  he  lofes  the  benefit  there- 
of. Cro.  Jac.  609.  2  Hale^i  Hift.  1  ^6.  A  demur- 
rer muft  be  taken  for  a  plea,  wherein  the  defendant 
prays  to  be  difcharged  from  the  premiiTes ;  and  in 
this  cafe  he  particularizes  no  exception  for  the  want 
of  an  addition.  In  i  Sid.  247.  (cited  for  the  pro- 
fccutor)  the  words  are  fpoken  only  by  Keyling\ 
and  they  ought  not  to  be  condrued  at  large,  but  to 
mean  only,  that  where  there  is  a  general  appear- 
ance without  taking  advantage  of  this  exception, 
*this  defe&  is  cured.  2  Hmvk.  P.  C.  190.  It  is  *  P  150 
^Ifo  certain,  that  the  want  of  an  addition  may  be 
taken  advantage  of  by  motion  to  quafh  the  indictment, 
or  by  plea  in  abatement,  (i  Salk.  5,  759,  705. 
Rieve  and  Trundallj  (k)  and  there  arc  great  num-  (i)  Ame 

bcrs  •**• 
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bers  of  fuch  pleas  in  the  books  of  entries.  No  cafe 
has  been  cited  where  the  defendant  has  had  judg- 
ment upon  the  want  of  an  addition ;  which,  if  it 
be  a  good  caufe  of  demurrer,  one  would  think 
would  often  have  happened.  In  proceedings  by 
original  there  are  many  judgments  where  there  has 
been  no  addition.  There  feems  but  little  difference 
between  the  want  of  an  addition,  and  where  there 
is  a  falfe  one  ;  for  a  bad  addition  is  no  addition  in 
law.  There  is  to  be  fure  no  fuch  thing  as  a  de- 
murrer in  abatement,  but  judgment  muft  be  given 
in  chief;  and  there  is,  I  believe,  a  cafe  in  Salk,  to 
this  point.  As  to  the  time,  the  party  may,  I  believe, 
demur  at  any  time  before  judgment,  though  a  plea 
in  abatement  cannot  be  after  a  general  imparlance. 
Befides,  no  imparlance  appears  upon  the  record,  and 
we  cannot  take  notice  of  the  margin.  The  fecond 
objeftion  feems  to  me  the  (trongeft.  \^Note  ;  Upon 
the  firft  argument  Chappie  juft.  was  of  the  fame 
opinion  as  above  given  by  him,  as  to  the  third  ob- 
je&ion,  viz.  that  the  want  of  an  addition  cannot 
be  taken  advantage  of  by  demurrer ;  for  which  pur- 
pofe  he  then  cited  a  Hales  Hifi.  136,  237,  238,  239- 
a  Hawk.  P.  C  cap.  23,  34.  And  as  to  the  fourth 
exception,  he  then  faid,  that  in  the  cafe  of  a  river 
it  is  not  ncccffary  to  fet  out  the  termini ;  and  that  the 
court  will  take  notice  of  the  river  Thames.'] 

Lee  C.  J.  It  feems  a  very  nice  conftruAion  of  the 
words  of  lord  Coke^  that  where  he  mentions  the  par- 
ty's appearing  and  pleading,  he  means  a  demurrer; 
which  is  fuch  a  kind  of  pleading,  that  thereby  he 
1  Ld.  prays  the  availing  himfelf  of  all  the  defeds  in  the 
RiyiD.  ax.  indiftment.  And  though  the  aft  makes  no  differ- 
encc  between  a  bad  addition  and  none,  yet  they  arc 
different  in  the  nature  of  the  thing  ;  for  if  it  be  a 
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falfeoncy  the  party  can  take  qo  advantage  ^thereof  *  P  151 
ocbenHfe  than  by  plea ;  but  it  ia  not  fo  where  there 
tf  B9  Addition. 

Hie  eonrt  toqk  time  to  advife :  And  no  final 
opimonwas  ever  givea»  there  being  afterwards  a 
new  indidment  brought  by  the  profeciitor. 


Tbi  King  againfl:  the  inhabitants  rf  Marklej.      s.cBor. 


AN  order  was  made  by  two  juftices  for  the  rc-^*^ 
moval   of  one  Stephen  Briggs^  and  his  wife  feffiom 
and  children,    from  CaUo  to  Markley :  And  upon  JJ^^  ^ 
appeal  thefeffions  made  a  fpecial  order,  fetting  out,Dotredte 
that  "  on  the  examination  of  Stephen^  the  pauper's  ^IJ^^ 
father,  he  gave  an  account,  &f^."  and  then  it  relates  167!  h3** 
the  feveral  fads  which  the  witnefles  depofed  ;  and 
without  faying  that  they  believe  this  evidence,  or 
ftatiog  the  fads  to  be  fo  as  they  are  related,  the  fefE- 
ons  confirm  the  original  order* 

And  it  was  now  moved  by  folicitor  general  Strange 
to  qua(hthefe  orders,  becaufe  the  feifions  order  con- 
tains no  ftate  of  fads,  but  only  a  narration  of  the 
evidence.  And  he  took  alfo  an  exception  upon  the 
merits. 

On  the  other  fide  it  was  urged  by  Sir  Thomas 
Abney  and  Mr.  Phillips^  that  if  the  feflions  order 
ann  ot  be  confidered  as  a  ftate  of  fads,  yet  as  it  con- 
firms the  original  order,  it  is  good. 

But 
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But  (by  the  court)  no  judgment  can  be  given 
upon  this  order ;  for  the  juftices  are  to  determine  the 
fads,  and  not  to  refer  a  caufe  to  this  court  upon 
the  evidence,  a  fpecial  order  being  like  a  fpecial 
verdid:  And  the  common  form  of  orders  is, 
'*  Whereas  it  appears  to  us,  &c.*' 

By  confent  therefore  both  orders  were  fet  afide  in 
order  to  have  others. 


Eajier 


*Eafter      Term, 

•P152 
II  Geo.  11.  1738. 

Sir  William  Lee^  Chief  Jufticc. 

Sir  Francis  Page^        ^ 

Sir  Edmund  Probyn^  >  Juftices. 

Sir  William  CbappUy  J 


^e  King  againft  Harwood.  s.c. 

%,  Strt. 
loSS. 


MOTION  by    Sir  Thomas  Abney^  that  the  ap- 
pearance of  the  defendant,    who  was   a 


,  It  is  not « 
nnttor  oC 
,_  ^ .  .  ^  courfe  to 

jufticc  of  peace,  and  found  guilty  upon  an  informa-  ^^^^ 
tion  of  con  vising  a  perfon  without  fummons,  might  ^^^^nt*, 
be  difpenfed  with,  on  the  clerk  in  court  his  under-  prefence 
taking  for  the  fine  on  the  giving  judgment.    AndJ23^^* 
be  warmly  infifted  on  this  being  granted  as  a  motion  when  no 
of  courfe,  without  any  affidavit,  though  the  defend*  ^31^^ 
ant  lived  in  town  :  And  he  faid,  that  he  was  informed  i«  to  be  in* 
by  fomc  of  the  clerks  in  court,  that  in  cafes  where  J^jJi^. 
no  corporal  punifhment  is  to  be  inflided,  this  is  56.  40. 
never  refufed. 

But 
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But  the  court  refiifed  the  motion  as  a  matter  of 
courfe.  And  Probyn  juft.  faid,  that  in  the  prcfcnt 
cafe  it  might  be  very  proper  for  the  defendant  to  be 
prefent  in  order  to  receive  the  cenfure  t)f  the  court, 
and  alfo  its  advice  as  to  his  future  behaviour.  How- 
ever, Lee  C.  J.  being  abfent  when  this  point  was  firft 
flirred,  leave  was  given  to  move  it  again  when  the 
court  fliall  be  full. 
•  p  i^^  *  And  on  another  day*  the  court  being  full,  this 
was  accordingly  moved  again  as  a  motion  of  courfe, 
without  any  affidavit ;  but  it  was  unanimoully  refuf- 
ed*  And  Probyn  juft.  (who  was  always  ftrongly 
againil  the  motion)  faid,  that  the  clerks,  who  in- 
formed the  defendant's  counfel  it  was  the  pradice  to 
grant  fuch  motions  as  of  courfe,  where  guilty  of  a 
breach  of  duty. 


Dot 
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Doe  againft  Roacb,  fedw'^^' 


D 


373-  BuIL 


EBT  upon  a  recognizance;    the   condition ^»<*f««- 
whereof  on  oyer  appeared  to  be,  (after  reciting  JS^Jl^"^ 
that  the  plaintiff  had  obtained  a  judgment  in  ejeft-  ^^  Ho«fc 
mcnt  in  this  court  againft  the  defendant,  which  wag  ontTndj- 
aficrwards  afErmcd  in  the  Exchequer  chamber,  and  "?«>« »« 
that  a  writ  of  error  was  brought  thereupon  in  parlia-^lS'^'i. 
ment,  and  then  pending)  that  in  cafe  the  faid  judg*  t»oo  to  pay 
mcnt  (hall  be  afErmcd,  if  the  defendant  ftiall  pay  un.  JJJ^I'Jl,. 
to  the  plaintiffaH  fuch  cofts,  damages,  fum  and  fums  mag^and 


be  a. 


of  money,  as  ftall  be  awarded  upon  or  after  affir.JJJjy 

mancc  of  the  faid  judgment,  then,  &fr.  And  the  dc-  warded  up. 
fcndant  pleads,  that  after  acknowledging  the  faid  re-^^^^^f 
cognizance,  and, before  the  bill  brought,  no  cofts  or  mance.the 
damages  were  awarded,  bfc.     To  this  the  p'aintiff ?*ffj,^"}^ 
replies,  that  the  judgment  mentioned  in  the  conditi-  the  co(u 
on  was  affirmed  in  parliament,  and  that  the  plain- ^^^^^^^ 
tiff  did  thereupon  recover  againft  the  defendant  6o/«edby  the 
for  cofts  and  damages,  and  affigns  for  breach  the  J;?'^^*;^ 
Qon.paymcnt  of  the  faid  fum.     And  hereupon  the  de-  any  wHt  m 
fcndant  demurs.  inquiry. 

It  was  now  argued  by  Mr.  Denifon  for  the  defen- 
dant, that  the  breach  afligned  in  the  replication  is 
not  a  good  one,  becaufe  the  cofts  given  by  thehoufe 
of  lords  arc  not  fuch  as  the  defendant  is  bound  to 
pay  by  his  recognizance.  He  is  obliged  to  pay  fuch 
cofts  only  as  are  mentioned  in  the  ftatute  of  i6,  17 
Car.  2.  c.  8.  And  by  force  of  this  aft,  no  judg- 
ment 
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•  P  154  mcnt  can  be  given  on  the  affirmance  *o{  a  judgment 
in  ejeftment  for  coils  or  damages,  until  a  writ  of  in- 
quiry be  executed  ;  nor  can  any  other  court  give 
cofts  bcfide  that  out  of  which  the  execution  goes. 
And  although  in  this  cafe  the  houfe  of  lords  hath  gi- 
ven cofts,  yet  thefe  the  plaintiff  may  and  ought  to 
releafe  j  and  this  court  is  bound,  by  the  words  of  the 
ftatute,  which  are  [(hall  award],  to  grant  a  writ  of 
inquiry,  and  then  give  cofts  afterwards.  The  other 
z&s  relating  to  cofts  are  the  3  H.  7.  c.  10.  (which 
extends  to  all  adions),  and  the  13  Car.  2.Jef  ^.c. 
2.  by  both  which  the  party  recovered  cofts  for  the 
delay  of  execution :  And  the  mcafure  the  court 
went  by  as  to  thefe  was  by  confidering  what  inte- 
reft  accrued  due  during  the  pendency  of  the  writ 
of  error.  1  Salk.  ao8.  But  this  cafe  relating  to 
land  was  left  and  remained  unprovided  for,  until  the 
16,  17  Can  2.  which  is  introdu&ive  of  a  new  law, 
and  a  repeal  of  the  former  ftatutes.  On  this  fide 
were  cited.  Teh.  75.  Cartb.  180.  Mordaunt  and 
Tboroldj  Carth.  133.  S.  C.  i  Salk.  252,  S.  C. 
3  Lev.  275.  S.  C.  I  Sbaw.  97.  (in  which  cafe  no 
judgment  is  given  for  cofts  on  ^e  afErmance  of  the 
W»stra.  judgment)  Kent  and  Kentj  {a)  Eaji.  7  G.  2.  in 
l\  HardV.  this  court.  A  \lrit  of  dower  was  brought  in  the 
50.  iKeiy.  Common  Pleas  in  Ireland^  and  a  judgment  obtained 
wrd  3*57.*^  ^^^  ^^  demandant ;  whereupon  a  writ  of  error  was 
386.431.  brought  in  the  King's  Bench  there,  and  the  judg- 
ment affirmed,  and  judgment  was  alfo  given  for  da- 
mages and  cofts.  But  error  being  brought  here,  it 
was  held,  that  the  judgment  of  the  King's  Bench  in 
Ireland  for  the  damages  and  cofts  was  erroneous,  for 
that  they  cpuld  not  give  fuch  judgment  by  16,  17 
Car.  2.  till  after  the  execution  of  a  writ  of  inquiry* 
And  it  was  alfo  refolved  that  this  court  could  not  give 
cofts»  becaufe  the  record  was  not  complcat  \  and  that 

the 
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the  King's  Bench  in  /•  muft  award  a  writ  of  inquiry, 
and  then  give  cofts.  And  Dens/on  faid,  that  the  only 
entry  of  proceedings  upon  this  ftatute,  in  prints  is 
Trin.  7  W.  3.  Roll.  496.  cited  in  Modus  intrandi^ 
(a  book  of  fmall  authority) :  And  there  a  writ  of  in- 
quiry is  awarded  after  a  non  pro/,  and  afterwards 
judgment  given  for  cofts  and  damages.  And  in  LilL 
Entr.  271.  (where  the  roll  is  rightly  mentioned,  and 
which  *  cafe  is  reported  in  many  books}  there  is  no  *  P  r55 
mention  of  any  cofts. 

On  the  other  fide  it  was  argued  by  ferjeant  Parker^ 
that  it  is  not  proper  for  this  court  to  controul  the 
judgment  of  the  houfe  of  lords,  who  have  thought 
it  right  in  this  cafe  to  give  cofts.  But  however, 
there  is  no  foundation  for  this  obje^on  on  the  16, 
17  Car.  2.  for  the  third  feftion  of  this  aft  relates  to 
fuch  cofts  as  are  given  by  3  H.  7.  and  the  cofts  given 
thereby  are  on  affirmance  of  the  judgment;  and 
^e  there  is  no  need  to  afcertain  by  writ  of  inquiry. 
OtherwUe  it  is  where  the  party  proceeds  for  the  reco- 
very of  damages  for  wafte  committed,  or  for  the 
iQefne  profits  ;  in  which  cafes  a  writ  of  iflquiry  is  in- 
deed neceffary  by  the  fourth  fedion  of  Car.  2.  In  the 
<^e  cited  of  Kent  and  Kentj  the  mefne  profits  were 
slcertained,  and  not  the  cofts,  without  a  writ  of  in- 
quiry. Befides,  as  the  defendant  voluntarily  entered 
into  this  recognizance,  the  court  is  only  to  regard  the 
condition  of  it,  as  it  is  fet  out  in  the  record,  without 
faking  the  zd:  into  confideration ;  and  the  condition 
is,  for  the  payment  of  "  all  fuch  cofts,  iffc.  as  (hall 
^'  be  awarded  upon  or  after  the  affirmance  of  the 
**  judgment."  Lejer  and  Jobn/onj  {b)  Hil.  1 3 Geo.  i.l^J^  stn». 
^fcire  facias  was  brought  on  a  recognizance  given  ^^a^',*'^^^; 
for  the  payment  of  cofts  in  an  aftion  againft  an  exe- 
cutrix}  and  in  error  on  the  award  of  execution  there- 
upon. 
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And  it  was  alligned  for  error,  (i)  That  this  knot 
a  proper  zQdon ;  but  it  ihould  have  been  an  aftionof 
covenant,  and  not  of  debt  :    For  although  an  a&ion 
of  debt  lies  for  a  certain  fum  which  is  covenanted  to 
be  paid,  yet  otherwife  it  is  where  the  furn  is  uncer- 
tain, and  depends  on  a  contingency.    The  ftrongcft 
cafe  of  this  kind  is  in  Cro.  EL  561,  758.  but  there 
the  court  was  divided,  and  it  doth  not  come  up  to 
the  prefcnt.    (2)  The  plaintiff  below  hath  not  well 
and  fufficiently  afcertaincd  how  long  the  fliip  was 
out,  or  how  much  became  due  :   For  if  the  cpmpu- 
tatipn  is  to  be  made  according  to  the  times  mention- 
ed in  the  declaration,  the  time  amounts  to  eleven  a- 
lendar  months  and  fome  days  over,  and  the  fum  to 
601 A  and  odd  money  :    Whereas  the  computation 
here  feems  to  be  by  lunar  mt)ntbs,  which  is  contrary 
to  the  charterparty.     It  (hould  have  been  averred, 
that  the  fhip  was  out  for  fuch  a  particular  time.  (3) 
The  verdid  is  imperfed  and  bad ;    the  fum  demand- 
ed being  500A  and  the  finding  of  the  jury  extending 
only  to  357A  1 1/,  part  thereof,  without  faying  any 
thing  of  the  remainder,  of  which  the  defeiidant  ought 
to  have  been  acquitted.     The  jury  are  fworn  to  give 
a  verdict  on  the  whole  ipatter  in  queftion  :    And  this 
being  in  debt,  they  ought  10  find  the  whok^  or  elfe 
the   writ  is    falfified.      Co.  Lit.  227.  a.      Cro.  El* 
153.     f    Roll.  Soz.  pL  y    Cro.   Jac.  31,' 113.    3 
Lev.  s^.     Cattle  and  Andrews j  Hit.  5  W^.  3.  R^H* 
%i6.  reported  in  3  SalU  372.  (a  boos,  of  fmallau- 
^  p      othority)  the  record  of  which  cafe  agrees  with  the  re- 
>^port.     C4)  As  the  judgment  here  is  * '*  forthcfaid 
"  debt,*'  this  cannot  be  underftood  of  the, ;}57/.  h^* 
which  is  found  unpaid,  becaufe  this  is  pnly  part  of 
the  plaintiff's  demand  ;    but  it  muft  be  applied  to 
the  500/.  which  is  the  fum  demanded  \  and  confe- 
quently  the  judgment  is  not  warranted  by  the  vcrdift. 
Jf  the  finding  fo  much  unpaid  implies  payment  of  the 

remainder, 
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reminder,  which  is  contrary  to  the  cafes  before  cit- 
ed, the  plaintiff  ought  to  have  judgment  only  for  fo 
much  as  is  unpaid.  It  was  alfo  faid  by  the  plaintiff's 
counfel,  that  heri:  there  cannot  be  a  venire  facias  de 
ruvo ;  and  fo  it  is  fettled  in  Saunders's  Reports^  and 
lately  refolved  in  this  court,  f  t^.  «• 

On  the  other  fide  it   was  argued,   fi)  That  the  bu't'sJiT^^* 
fum  here  demanded  muft  be  taken  for  a  penalty ;  for  »TermRep. 
the  declaration  begins  in   debt,  and  concludes  ac-n.'!^^d^' 
cordingly :  And  confequently  this  is  a  proper  adion.  the  cafes 
Bcfidcs,  it  is   a  general  rule,  that  where  a  demand  *^*~  ^"'^ 
arifes  on  a  deed,  an  a&ion  of  debt  as  well  as  of  co- 
venant will  lie  }  and  it  is  not  neceflfary  for  the  fum  to 
be  ilipulated  by  the  deed,  but  if  it  be  reducible  to  a 
certainty,  it  is  fufficient.    Now  in  the  prefent  cafe 
the  defendant  agrees  to  pay  5  a/.  loi.  per  month,  as 
long  as  the  (hip  is  out  on  the  voyage ;  and  therefore 
by  averring  how  long  the  (hip  was  oUt,  fatis  conjiat 
how  much   cxa£tly  is  due.     And  here  the  money  is 
afiually  afcertained.  *Cr^.  EL  561,  758.  i  RolL  591, 
597.  S/yfe  31.3  Lev.  429.  (2)  Although  the  plaintiff 
is  miftaken  in  his  computing  by  lunar  months,  yet  as 
it  is  (hewn  that  the  (hip  was  out  for  fo  many  calender 
months,  the  declaration  is  fufficient,  efpecially  as  no 
advantage  was  taken  of  this  miftake  by  plea,  but  it 
was  thereby  admitted  to  be  right.     Bcfides,  in  the 
plea,  replication  and  vcrdid,  calendar  months  only 
arc  mentioned  ;  fo  that  there  is  an  intire  confiftcncy 
between  thefe  and  the  deed.     (3)  This  verdift  is      ^ 
fuicient :   For  the  fum  demanded,  as  is  faid  before, 
being  to  be  confidered  as  a  penalty,  if  any  part  of 
the  debt  is  unpaid,  the  whole  penalty  is  forfeited  ; 
and  the  plea  in  this  cafe  is  not  true,  that  the  defen- 
dant paid  all  that  was  due  according  to  the  rate.    Be-        \ 
Tides,  the  fpecial  iffue  here  being,  whether  the  defen- 
dant paid  all  the  money  *due  on  the  charterparty,  ^^  #  p  •  -q 
feems  to  be  a  full  determination  of  this  matter,  for  ^^ 

O  the 
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the  jury  to  find  that  fo  much  is  unpaid.  That  a  jary 
may  fever  a  debt»  appears  by  Salk.  664.  And  ir  the 
fubftance  of  an  iflUc  is  found,  it  is  fuffictent.  Co  Lit. 
azy.  a*  9  C#.  67.  112.  a.  Teh.  148.  Hob.  55. 
(4)  The  judgment  is,  that  the  plsuntiff  do  rcco- 
ver  **  his  faid  debt ;''  and  this  is  found  to  be 
357/.  I IX.  which  is  the  lad  antecedent,  and  to  vhich 
therefore  thofe  words  muft  refer.  If  indeed  it  had 
been  faid,  "  his  debt  of  500/.''  the  judgment  would 
have  been  ill :  But  in  fuch  cafe  this  court  woold  not 
have  been  obliged  to  reverfe  the  judgment  for  the 
whole  ;  but  they  might  fever  it,  as  it  appears  how 
much  is  due,  and  give  fuch  judgment  as  the  plaintiff 
appears  to  be  intitled  to  on  the  face  of  the  whole  re- 
cord. 

But  the  court  feemed  now  to  be  unanimouily  of 
opinion,  that  the  objedion  to  the  verdld  is  infupc- 
rable ;  for  that  a  jury  muft  determine  on  the  whole 
h&j  and  here  part  ot  thefum  demanded  remains  un- 
difpefed  of.  And  (they  faid)  that  there  is  no  differ- 
ence between  this  and  the  cafes  which  have  been 
cited  for  the  plaintiflf  in  error  j  particularly  that  in 
Cro.  EL  133. 

However,  the.cafe  was  adjourned  for  confideration. 
And  on  another  day  in  this  term  Lee  C.  J.  declar- 
ed the  clear  opinion  of  the  whole  court  to  be,  that 
the  verdid  is  ill,  becaufe  it  doth  not  take  in  the  intire 
matter  in  iffue.  And  for  this  error  only,  without 
giving  an  o[»nion  upon  the  other  obje^ions,  the 
judgment  was  reyerfed. 

Note  i  Upon  the  firft  argument  of  this  cafe  it  feem- 
ed to  be  agreed  by  the  court,  (Lee  C.  J.  abfente)  (0 
That  this  is  a  proper  a£tion,  as  the  demand  arifes  on 
a  fpecialty>  and  ihe  fum  is  afcertained  :    And  it  is 

like 
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like  the  cafe  of  rent  due  by  deed.  (2)  That  taking 
the  averments  together,  it  fuiEciently  appears  hpw 
much  was  due,  the  time  being  particularly  mention- 
ed. And  (by  Page  juit.)  although  there  be  a  mifcalcu- 
iadon,  the  court  may  fct  it  right.  And  *  fo  in  the  *  P  160 
common  cafe,  vhere  a  jury  mids  fo  much  for  da- 
mages, and  fo  much  for  cofts,  and  then  miftakes  in 
the  cafting  up,  this  is  not  material.  (3)  That  the 
Tcrdid  is  imperfed.  And  the  fum  demanded  can- 
not be  looked  on  as  a  penalty,  as  it  appears  to  be  due 
out  of  a  greater  fum,  viz.  652/.  i  ox.  But^  Pa^ey^^. 
faid,  if  the  minutes  b6  right,  and  it  be  a  miuakein 
the  pojlea^  the  court  may  perhaps  permit  it  to  be 
amended  on  application.  (4)  That  the  judgment  if 
ill ;  for  that  the  words  [his  faid  debt]  muft  go  to 
the  fum  demanded.  And  Page]M^.  feemed  now  to 
be  of  die  fame  opinion  as  to  the  judgment. 

NotezMo^  that  on  the  lad  argument  of  this  cafe, 
it  was  admitted  by  ferjeant  Parker j  who  was  doun^ 
felfor  the  plaintiff  in  error,  that  the  firft  objcftion  is 
Qot  maintainable. 


02  STrtr 
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Toe  againfl:  Adlam. 


sutingthAt  T7*  RROR  of  a  judgment  in  an  adion  brought  in 
w^'Sw^  t^j  the  Whitecbapel  court,  upon  an  indebitatus aj- 
to  the  truth  fumffit^  for  work  and  labour  done.  The  defendant 
o^fnii'**' ^^^"^  pleaded,  that  the  caufe  of  a£tion  accrued  to 
^toff^k  the  plaintiflFout  of  the  jurifdifikion  of  the  court,  viz* 
etlo7'^u'^°  parts  beyond  the  fea.  The  plaintiflF  replied,  that 
aiiTnferi^  the  caufc  of  adion  accrued  within  the  jurifdidion, 
court^upon^^.  Upou  which  a  venire  facias  is  awarded  to  rccog- 
wheACTtheHize,  whether  the  defendant  "  did  undertake  in 
e«ifeof«e.«  manner  and  form  aforefaid."  And  a  verdifl  is 
wldiirthe  g^ven,  that  the  defendant  ^Midnot  promifeinman- 
jurifdiaioD,  <<  nerand  form  as  the  plaintiff  hath  complained.'^ 
finVtiSt  Aod  i^  W318  o°^  affigncd  for  error  by  Mr.  Denifc^y 
tbcdefen-  (\)  That  the  fwearing  of  the  jurors  is  not  well  al- 
Sifp^elcdgcd,  the  entry  thereof  being  in  thefe  words, 
in  manner  "  Whcreupou  thejurors  aforefaid  to  the  truth  of  the 
AciXiff"  premiffes  [without  faying,  "  to  fpeak  the  truth"] 
bath  com.  **  being  clefted,  tried  and  fworn,  fay  upon  their  oaths, 

Thi.  viir.  ^^•''     ^^^  ^y  *"  ^^  *^^^^  "^^  appear  that  the  jury 

dia  it  bi^.  were  elcfted,  ^c.  to  give  a  verdift  j  and  as  the  vord 

^'o'  <   \dicendum]  is  oiiiitted,  it  is  nbnfenfe.     i  Roll  766. 

*  *^  >^^  2  Lev.  83.  in  point,    (a)  It  was  objefted,  (by  fer- 

Jcant  Draper  laft  Trinity  term,  when  this  cafe  was 

fiift  ftirred,  and  now  by  Mr.  Deni/oh)  that  the  "venin 

and  verdid  are  not  agreeable  to^  and  ad  idem  wit^ 

the  iflue.'    For  the  matter  here  in  difpute  is,  vhc 
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ther  the  work  was  done,  and  the  promtfe  made,  with^ 
in  tbe  jarifdidion,  both  which  are  neceflary  in  diefe 
caTet :  But  the  words,  that  the  defendant  ^  promifed 
^  modo  &f  formal*  relate  to  the  merits  of  the  caufe 
only,  and  not  to  the  circumftance  of  place ;  which 
if  they  do>  there  is  no  need  in  thefe  cafes  of  a  plea  in 
abatonent.  If  the  words  include  the  place  as  to  the 
promife,  yet  as  to  the  woriL  and  labour  done,  which  is 
thecaofe  of  a^on,  the  verdid  is  plainly  defe£Uve,  it 
being  only  found  that  the  defendant  promifed  ;7iad(9 
"^ formal  fo  that  it  remains  as  doubtful  as  before, 
whetber  the  work  was  done  within  the  jurifdidion. 

On  the  other  fide  it  ^as  argued  by  Mr.  Benny^  (i) 
lliat  though  in  the  Latin  the  words  ^^  jurati  ad  vert* 
"  iatenC^  are  nonfenre,  yet  the  words  '*  beine  fwom 
"  to  the  truth,"  without  adding  "  to  fpeak*',  arc 
well  enough  in  Englijb^  the  cllipfis  being  ufual  in  the 
kUom  of  this  language,  i  RoU*  767.  //•  7.  798. 
//•  6.  Comh.  398.  (2)  The  matter  contained  in  this 
verdid  could  not  have  been  found,  unlefs  it  had 
been  proved  at  the  trial  that  the  promlfe  and  labour, 
which  are  the  caufe  of  aftion,  were  made  and  done 
within  the  jurifdi&ion ;  this  being  abfolucelv  necef- 
fary  to  be  (hewn,  according  to  the  cafe  or  . » ^^^^^ 

^d  Peacock,  (a)   And  the  vcrdid  extends  to  ZRdy.BsUs^ 
takes  in  the  whole  iffue:    For  being  the  faying  off"^'* 
lay.gents,  it  is  to  be  conltrued  according  to  a   rea- 
fonable  and  favourable  intendment.    Hob.  54,  262. 
Comb*  426* 

But  the  whole  court  were  clearly  of  opinion,  that 
the  firft  objection  is  fatal^  and  is  mlly  warranted  by 
I  Roll.  766*  which  is  in  point,  the  obje&ion  being 
the  dame  now  as  it  was  before  the  proceedings  were 
'\^Engiyb.  And,  as  *the  C.  J.  faid,  it  is  abfolutely  •  p  jg^ 
neceflary  to  fet  forth,  that  the  jury  were  fwom  to 

fpeak^ 
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Ipetk  the  truth,  or,  in  other  words,  to  give  i  terdift, 
in  ocderto  ihew  thaic  they  were  properly  qualified: 
And  this  efpecialiy  in  inferior  jurildidions.  But, 
according  to  what  is  here  mentioned9  the  jury  might 
be  fwom  no  farther  than  not  to  fay  any  tlung  againft 
or  contrary  to  the  truth. 

The  whole  court  alfo  declared^  that  the  other  ob- 
jedion.is  a  Tery  material  one  i  for  die  tfiue  compre- 
hends both  the  promife  and  the  labour ;  'wfaereas  die 
words  of  the  verdi£fc  do  not  refer  to  the  place  wbcre 
the  promife  was  made,  much  lefe  to  that  where  tfac  la* 
hour  wae  done  i  to  that  the  point  in  iflue  remains  un- 
determined. And  upon  thefe  a6lions  brought  in  in- 
ferior jurifdi&ions,  it  is  neceflary  to  fliew  that  the 
thing  for  which  the  promife  is  made  was  performed 
within  the  jurifdiftion.  And  in  fupport  of  this  ob- 
jeftion,  the  C.  J.  cited  Cro.  EI.  730. 

But  upon  the  firft  obje^ion  only  the  judgment  was 
reverfed. 


Tk 
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I 


The  King  s^ainft  Bunce^ 


T  Drafi  moved  laft  Hilary  term  by  Teijeant  Hufey^^ 
to  quafh    an   indidment  againft  the  ^ife  oi^b^^T^^ 
odcBunce^  for  carrying  a  perfon  having  the  fmaUp«^^ 
pox  from    one  parifii  to  another^    upon  the    fol-JSf^'* 
lowing  exceptions :    (i)  It  is  faid  in  the  indidment^fauaipos, 
that  the  jury  «  did  prcfcnt/'  inftead  of  «  do  prcfent/'  ^"•^^^ 
(a)  The  indidment  is,  that  defendant  left  the  party 
mfefled  at  the  houfe  of  N.  Wood  «  in  the  city  of 
"  Exeter  ;*'  whereas  it  fliould  have  been  faid,  ••  with- 
"  in  the  city  and  county  of  E$ceier :''  The  city  of  E. 
and  the  city   and    county    of   E*   being  not  co- 
cxtenfive.  (3)  It  is  not  mentioned  that  the  defen* 
<lant  knew  that  the  perfon  conveyed  had  the  fmall 
pox.    (4)  The  faft  is  not  averred  to  be  with  an  ill 
intent,  as  to  charge  the  parifli  •where  the  party  was  •  P  163 
lent,  ^c.     A  role  to  fliew  caufe,  bfc.  was  thereupon 
granted.    And  ferjeant  Draper  for  the  profecutor 
now  giving  the  matter   up,    the  indi&ment    was 
qoaihed. 


n^ 
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s.c.ftStri.  The  King  againft  LiJIe. 

1090. 


wi^fm^    A    ^^  warranto  was  brought  againft  the  defen- 
a  mayor  d^  j[\^  dant  fof  a£Ung  a$  burgcfs  of  Cbri/i*cburcb  in 
{^aV*  *^  county  of  Southampton ;    to  which  he  pleaded, 
that  there  (after  admitting  the  conftitution  of  the  faid  corpora- 
form  or  CO.  ^*^^  to  bc  as  it  18  ftated  in  the  information)  that  an 
lour  of  an  aflcmbly  was  convened  by  one  Qoldwirej  mayor  of  the 
wiSo«     ^^^  borough,  at  which  he  was  nominated  by  the  faid 
thit»theuk- Goi^tc^ir^,  and  elefted  by  the  majority  of  the  burgef- 
*"Vr  *  Ilia*  ^^  ^^^  ^^'^^  prcfent,  a  burgefs  ;  and  that  afterwards 
ofoffici,     he  was  admitted  and  fworn  into  the  office.     Upon 
?"<* '**«  *^- this  plea  fcveral  iffues  were  taken,  viz.    whether 
in|  fworn^  Goldwirs  at  the  time  of  the  nomination  and  de&ion 
*"ffi?*"^'  of  the  defendant  was  mayor ;   and  whether  <he  dc- 
An  officer  fcndant  was  admitted  and  fworn  into  the  office,  vidi 
'''>^«»*7  three  other  iflues.    A  fpecial  verdift  was  found  on 
as  an  ne. '  fome  of  the  iffiies ;  and  as  it  appeared  by  this  verdid, 
ceifary  for  and  by  the  finding  on  the  other  iflues,  and  the  plcad- 
tt  'c^S^'  ing^  the  cafe  was  ?n  eflfea  this :  ^ 
ration,  but      The  towji  of  Cbriji-churcb  is  a  corporation  by 
II^Mdvo*  charter,  and  power  is  thereby  given  to  the  inayor 
luntary      and  burgclTes,  or  the  major  part  of  them,  *^  at  their 
111*  lil'!  **  ^^'^  ^^^  pleafure  to  chufe  as  many  burgeflcs  as 
'   '*  they  (hall  fee  occafion,"  the  mayor  being  to  nomi- 
nate.    And  it  was  found,  that  Goldwire  never  was 
eleded  mayor  of  the  faid  borough,  nor  had  any  right 
or  title  to  the  faid  office,  but  notwithftanding  this, 
the  16  October  17.^6.    *'  under  pretence  and  colour 
*•  of  being  clefted  ra^iyor,"  he  was  prefented  unto 

WiUim 
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WilBm  Willis^  fteward  of  the  court-Iect,  and  was 
there  fworn  into  the  office  of  mayor,  and  in  fa£k  ex* 
erdfed  the  office  till  day  of  .  1736. 

And  the  (aid  Goldwire  being  in  the  excrdfe  of  the 
fiudoffice,  "  and  under  •pretence  of  being  ele&ed  ♦  p  |gj^ 
^'  and  fworn  into  the  fame/*  he  iffued  out  a  fummons 
to  die  feveral  burgefles  of  the  corporation  to  meet 
together  on  a  day  not  mentioned  in  the  charter  ;  at 
which  time  an  aflembly  was  accordingly  held,  in 
which  Goldwire  prefided,  but  fome  of  the  burgefles 
refufed  to  come,  and  others  who  were  prefent  protcft- 
ed  againft  the  legality  oiG$ldwir^^  being  mayor,  and 
againft  the  nomination  of  the  defendant ;  and  notice 
was  given  to  the  defendant  that  Goldwire  was  not 
mayor:  Notwithftanding  which  he  was  nominated  by 
Goldwire  for  burgefs.  It  was  alfo  found,  that  a  quo  war* 
ranto  had  been  recently  profecuted  againft  Goldwire 
foraSing  as  mayor,  pending  which  he  fummoned 
and  held  the  aflembly  as  aforefaid  ;  and  that  there 
was  afterwards  judgment  of  oufter  againft  him ;  and 
the  jury  fet  out  the  whole  proceedings,  and  alfo  the 
ipecial  verdid  found  ih  that  caufe  in  bac  verba :  By 
which  it  appeared,  amongft  other  things,  that  accord- 
ing to  the  conftitution  of  the  faid  borough,  the 
mayor  is  to  be  fworn  in  at  the  next  court- leet  after 
his  cledion,  and  is  to  continue  in  his  office  for  the 
year  after  his  being  chofen,  and  until  another  is 
clcfted ;  and  that  one  T.  Jeanes  was  duly  eleded 
^Vjor  anno  1735*  and  that  Goldwire  was  never  cho- 
fen mayor,  nor  fworn  into  the  office. 

The  principal  queftions  in  this  cafe  were,  (i) 
Whether  it  appears  upon  this  record  that  Goldwire^ 
who  convened  and  piefided  at  the  aflembly  when 
the  defendant  was  elefted,  was  a  mayor  defaflo. 
(2)  Suppofmg  that  he  was  a  mayor  de  fado^  whe- 

ther 
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iber  he  had  the  power  of  convening  and  prefiding  at 
a  corporate  aflfembly ;  and  whether  the  nominatio|i 
and  eledion  of  a  burgefs  at  fuch  an  aflembly  be 
good. 

It  was  argued  laft  term  by  Mr.  Gundry  on  the 
part  of  the  crown,  and  by  ferjeant  Burnet  for  the 
defendant ;  and  this  term  by  ferjeant  Eyre  for  the 
crown,  and  by  folicitor  general  Strange  (by  his 
Majefty's  permiflion)  for  the  defendant. 
•P  165  *And  it  was  argued  for  the  crown,  (i)  Tliat 
Goldwire  was  not  fo  much  as  a  mayor  defaSlo.  For 
though  an  officer  defa£lo  be  no  where  defined  in  the 
books,  yet  it  is  fufEciently  plain,  that  in  order  to 
conftitute  fuch  an  officer,  thefe  two  requifites  are  ne« 
ceflfary  ;  (i)  That  there  be  a  compleat  vacancy ;  and 
(2)  That  there  be  at  leaft,  in  all  eledive  offices,  the 
colour  ofanele&ion;  and  therefore  where  there  is 
an  officer  de  jure  in  pofTeffion,  or  where  without  any 
ele&ion  a  perfon  intrudes  into  an  office,  he  is  an 
ufurper,  and  all  his  a6h  are  abfolutely  void.  Ahh<A 
rfFounlain^s  cafe^  9  H.  6.  32*//.  3.  S.  €•  Bro.  Abbe 
and  Prior  19.  S.  C.  Non  eJl.faSum  3.  Moor  112, 
606.  Cro*  EL  699.  2  Roll.  Rep.  loi,  131.  1 
Lsiwt.  508.  King  and  Sutton,  King  and  Whitehorne^ 
10  Mod.  64*  Now  in  the  prefent  cafe  it  is  found, 
that  there  never  was  in  fad  any  eledion  of  Goldwire 
as  mayor  i  and  it  is  to  be  intended  that  there  was  not 
the  leaft  colour  of  any ;  for  if  there  had,  it  fhould 
have  been  fhewn,  that  this  court  might  judge, 
whether  it  was  fufficient  to  capacitate  him  for 
holding  a  corporate  afTcmbly  and  nominating  a 
burgefs.  It  is  indeed  mentioned,  that  "  under  pre* 
•*  tcncc  and  colour  of  being  cleded,'*  he  was  prc- 
fented  to  the  fteward  and  fworn ;  but  the  fwearing 
him,  without  a  previous  eledion  in  fad,  will  not 
make  him  a  mayor  defa6lo  :  For  otherwifc  it  will  be 

in 
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in  the  power  of  the  fieward  to  make  as  many  as  he 
pleafes.    It  alfo  appears  by  the  proceedings  in  Gold-^ 
utfTf's  caofe,  which  are  fet  oat  in  this  fpedal  verdid^ 
diat  yearns  was  mayor  anno  1735*  and  that  a  mayor 
continues  in  his  office  till  another  is  chofen ;  fo  that 
there  was  a  rightful  mayor  in  effe  when  Goldwire  in- 
truded into  the  office ;    and  confequently  he  cannot 
be  a  mayor  de  fado^  it  being  impoffible  that  a  poli* 
tick  body  ihould  be  in  two  perfons  at  the  fame  time. 
And  it  is  further  ftated  in  thofe  proceedings,  that 
Goldwire  was  neither  chofen  nor  fworn.     But  (2) 
Suppofing  that  Goldwire  was  mayor  defaflo^  yet  as 
he  was  not  a  lawful  one»  the  eleQion  of  the  defen- 
dant is  void.     In  general  this  is  certain,  that  there 
are  fome  a£ls  which  an  officer  de  failo  cannot  do  : 
*For  otberwife  there  will  be  no  difference  between  •  p  igg 
officers  defado  and  officers  dejure.    And  as  an  offi- 
cer defoRo  is  a  notional  creature  only,  ereded  by 
the  law,  in  order  to  anfwer  the  ends  of  juftice  and 
equity  under  particular  circumftances,    his   power 
ought  not  to  be  extended  further  than  what  is  ab- 
folutely  necefiary  for  that  purpofe.      Now  all  the 
a£b  which  an  officer    de  fa£to  can  poffibly  do  are 
either  fuch   as  concern  the  public  good,   or  fuch 
as  concern   third  perfons,  who  have  a  right  to  the 
thing  done,    or  have  paid  a  confidcration  for  it, 
or  fuch  as  are  purely  voluntary,  and  to  which  ftran- 
gers  have   no   right :    And  there    are    fome    ads 
which  the  officer  is   compellable  to  perform,  and 
others  which  are  voluntary.     It  is  certain,  (i)  That 
fuch  ads  as  tend  to  the  public  utility,  when  done  by 
an  officer  defa6l0y  are  valid  ;    and  this  in  order  to 
prevent  the  interruption  of  juftice.     i  Roll.  761.     3 
Keb.  606.  2  Lev.  242,     Which  laft  cafe  is  contra- 
ry 
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17  to  that  in  foL  \  84.  of  the  fame  book.    [[And  Ue 
C.  J.  faid,  that  the  cafe  in /o/.  184.  is  againft  law, 
and  has  been  always  fo  held.]     (2)  Such  ads  as  con- 
cern third  perfons,  when  they  have  a  previous  right 
to  the  thing  done,  are  good  when  perjformed  by  an 
officer  defa^toj  he  being  confidered  in  fuch  cafes  as 
inftrumental  only.     Co.  Lit.  58.  b.     Moor  109.  S. 
C.  I  And.  95.     \  Co.    140.  b.     4  Co.  24.  a.  Cro. 
El.  699.  And  fo  it  is  where  a  ftranger  has  paid  or 
given  a  valuable  confideration   for  the  thing  done. 
g  H.  6.  32.     S.  C.  Bro.  Abbe  and  Prior  19.     S.  C. 
Non  eJlfaHum  3.     Cro.  El.  533.     Moor  606.  S.  C. 
Cro.  El.  775.     1  Luiw.  508.     (3)  Such  afts  as  arc 
purely  voluntary,  and  are  done  for  the  fake  of  per- 
fbns  who  have  no  right  to  or  remedy  for  the  perfor- 
mance thereof,  are  void :  And  this  too  in  fome  cafes 
where  -a  valuable  confideration  is  paid.     Cro.  EL 
699.      Co,  Lit.  58.  b.      I  Co.  140.  b.      4  Co.  24.  a. 
(4)  Such  afts  as  are  voluntary,  and  which  the  officer 
is  not  compellable  to  do,  are  void,  efpecially  in  the 
cafe  of  corporations.     To  apply  thefc  rules  to  the 
prefent  cafe,  it  is  obfervable,  that  the  a£k  here  done 
was  not  fuch  an  one  as  was  neceflary  for  the  prefer- 
vation  of  the  corporation  :   For  it  is  not  found,  nor 
*  P  167  ^^^^  ^^  appear,  that  there  was  any  need  of  *a  new 
burgefs  ;    but  on  the  contrary  it  is  ftated,  that  the 
mayor  and  burgeifes  may  chufe  fo  many  burgcfles  as 
they  (hall  think   proper.     The  defendant  paid  no 
confideration  for  his  eleftion,  nor  had  he  any  right 
to  it  but  upon  the  terms  of  the  conftitution  of  the 
borough :    And  thcfe  are,  that  the  mayor  and  bur* 
gelTes  (hall  ele£t ;    whereas   here  it  is  found,   that 
Goldwire  was  no  mayor.     This  the  defendant  muft  be 
confidered  as  not  ignorant  of,  as  he  was  a  member 
of  the  corporation  ^    and  he  had  alfo  exprefs  notice 
hereof.    It  is  alfo  material  that  the  pretended  mayor 
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ifltted  out  St  private  fmnmons  ;    and  it  was  for  the 
meeting  of  an  afiembly  upon  a  day  which  was  not 
prclcriptive.    This  was  therefore  an  a£k  wholly  volun- 
tary,^ and  confequently  void,  efpccially  as  it  was  per- 
forined  pending  a  profecution  agaiaft  the  pretended 
mayor :  Who,  by  the  fame  reafon  for  which  he  no- 
minated the  defendant  a  burgefs,  inrght  have  made 
many  others  fo  too.     As  to  the  inconveniencies  of 
the  cafe,  it  aj^ars  from  what  has  been  faid,  that 
none  will  follow  from  the  difallowing  of  this  tranfac- 
tion  in  the  pretended  mayor,  and  that  many  wilt  re- 
fult  from  the  contrary.    To  which  it  muft  be  added- 
that  if  fuch  a&s  are  good,  there  is  no  difference  be- 
tween a  mayor  defado  and  one  dejure^  in  point  of 
authority ;  for  there  is  no  greater  power  than  that  of 
chuling  members.     And  by  this  means  the  conftitu* 
tion  of  corporations  may  be  overturned,  as  officers 
will  be  hereby  encouraged  not  to  adhere  to  the  terms 
of  the  charter,  and  as  (Irangers  may  be  admitted  in- 
to the  body  :    Whereas  the  conftitution  of  boroughs 
is  part  of  the  conftitution  of  the  kingdom,  and  con- 
fequently all  incroachments  thereupon  ought  (Iriflly 
to  be  guarded  againft.     In  The  Kin^  and  SuHqtIj  (a)  («)  Ante, 
the  judges  feemed  to  be  of  opinion,  without  giving  **** 
any  judgment,  that  the  eiedion  of  the  defendant 
was    not   good}     and   yet    Street^    the  pretended 
mayor,  had  enjoyed  the  office  for  the  year,  witii- 
out  being  fued  in  a  quo  warranto ;  nor  was  there 
any  iflue  on   the  record  (as  there  is  here)  againft 
Street ;    but  his  right  was  brought   in  incidentally  : 
Though  indeed  fome  things  were  there  found  which 
made  it  doubtful,  whether  he  was   a  good  mayor. 
In  The  King  and  ^ Harding^  HiL  2  Geo.   1.  a  mayor  p  •  i63 
rfe/jfltf  prclided  at  theaflembly;  where  the  defendant 
was  chofcn  one  of  the  junior  counfellors  of  the  town, 
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of  Noitingbam ;    and  the  court  were  fo  clear  of  opi- 
nion that  ibe  ele&ion  was  ill,  that  the  defendant 
difclaimed.     The  King  and  Bennetj  and  ibe  corpora* 
«i.%?c.  ^'^»  of  Shaftesbury^  (b)  HiL  4  Geo.  2-    The  court 
not  s.  p/  there  agreed,  that  if  the  quefticm  had  been  about  the 
mayor's  right,  and  he  fliould  appear  not   Co  be  a 
go6d  one,  his  a£t8  would  be  void.    And  in  the  cafe  di 
«..  «  ..   ^be  King  and  the  corporation  of  Orford^  in  lord  C.  J. 

Vid.  Boll,    rr       f    •  1  »      •  ^1-  y        •    •  ^1-   ^ 

N.  P.  »oi.  Hardwicke^s  time,  the  court  was  of  opmion,  that  an 
caf.  T.  officer  defado  could  go  no  further  than  the  doing  of 
i!ll^  ^'  neceflfary  ads.  It  was  alfo  objeded  by  the  counfel 
for  the  crown,  that  the  word  [mayor]  in  the  third 
iflue,  (viz.  whether  W.  Goldmre  was  mayor  or  not) 
and  alfo  throughout  the  pleadings,  mod  mean  a 
lawful  mayor,  and  confequently  the  verdid  is  againft 
the  defendant,  becaufe  it  plainly  appears  upon  the 
whole  matter  fet  out  therein,  that  G.  was  not  a  law- 
ful mayor :  And  in  pleading,  if  one  fort  of  right  be 
fet  out,  and  another  proved,  the  iflue  will  be  againft 
the  party.  2  Roll.  6  So.  pi.  2.  The  pleading  here  is 
alfo  to  be  confidered  as  in  oppofition  to  the  crown* 
And  before  the  11  Geo.  1.  r.  4.  officers  were  oblig- 
ed to  prove  themfelves  to  be  lawful  officers. 

On  the  other  fide  it  was  argued,  (i)  That  it  ap- 
pears from  the  fa£ts  of  which  the  court  can  now  take 
notice,  that  Goldwire  was  a  mayor  defado  at  the  time 
of  the  defendant's  eledion:  For  though  in  the  record 
againft  Goldwire  it  be  found,  that  Jeanes  was  mayor 
anno  1735*  and  that  a  mayor  is  to  hold  over  till  ano- 
ther be  chofen,  yet  thefe  circumftances  are  to  be 
thrown  out  of  the  prefent  cafe,  they  not  being  fa£ls 
found  by  this  jury.  All  that  is  found  here  is  the  re- 
cord itfelf,  which  formerly  a  jury  could  not  find, 
[2  Roll.  691.  pi.  I,  5.)  and  not  any  of  the  faSsdif- 
clofed  therein.  And  it  is  obfervable,  that  the  pre- 
fent 
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fcnt  jury  have  found  a  fad  contrary  to  the  record 
againft  Goldwirej  viz.  that  he   was  prefented  and 
fworn  into  the  office  of  mayor ;  whereas  by  the  other 
record  ♦it  is  cxprefly  foand  that  he  was  not  fworn*  P  ^69 
ia :  And  this  is  certainly  well  found,  for  if  one  jury 
be  concluded  by  the  finding  of  a  former  one,  there 
could  be  no  fuch  thing  as  an  attaint.     What  there- 
fore is  here  found  is,   that  Goldwire  was  not  well 
eleded,  but  that,  under  colour  and  pretence  of  fuch 
an  eledion,  he  was  regularly  prefented  and  fworn 
into  the  office,  (for  the  regularity  hereof  is  to  be  in- 
tended, 5  Co.   97.  a.    S.  C.  2  Roll.  698.     I  Vent. 
iiSj  and  that  he  convened  and  prefided  at  a  corpo* 
rate  affembly,  and  nominated  a  burgefs :    Now  as 
here  was  the  colour  of  an  eledion,  and   as  Gold^ 
wire  had  a  nfiblc  authority  by  being  fworn  into 
and  executing  the  office,  and  this  at  a  time  when 
it  does   not  appear  to  have  been  full,  he  cannot 
be   regarded  as  an  ufurper,    who   is  one  that  in* 
trudes  into    an  office  without    the  lead  colour  of 
right.     The   Abbot  of  Founfain*%  cafe  is   therefore 
on  this  fide;    for  the  fwearing   in  and  executing 
oi  an   office  are  at  teaft  equivalent    with  inftitu- 
tion  and    inftatment.      Dyer  293.  b.      Moor  606. 
S.  C.  I  Roll.  476.  pi  1.     Cro.  El.  533,  699.     The 
mayor  and  burgejfes  of  Totnefs  againft  Bowden,  Micb. 
/o  fT.  3^  in  C.  B.  cited  by  Denton  juft.  in  his  argu- 
ment in  The  King  and  Sutton.     Adion  on  the  cafe, 
open  a  cuftom  in  the  corporation  of  Totnefs  to  grant 
licences  to  {hop-keepers  :  And  it  was  found,  that  the 
borough  was  incorporated  by  H.  8.  and  ia  the  time 
of   King  y.  2.  the  charter  being  furrcndercd,    he 
granted  a  new  charter,  under  which  the  corporation 
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granted  the  prefent  licence ;  and  afterwards  the  old 
charter  revived :    And  it  was  held  by  all  the  caart, 
except  Treby  C.  J.  f  who  differed)  that  the  corpora- 
tion  was  a  corporation  infaQo^  and  the  licence  vrell 
granted.    And  in  Sutton*^  cafe  it  was  fcarce  doubted, 
whether  Street  was  a  mayor  defaiio  ; .  and  yet  there  it 
was  found,  that  another  pcrfon  had  been  duly  chofen, 
and  had  performed  fome  ads  of  office.    As  to  the 
fecond  queftion,  it  is  to  be  obferved,  that  the  aQs 
done  by  Goldwire  are  the  fummoning  and  holding 
the  affembly,  (the  lad  of  which  condfts  only  in  his 
being  prefent,  1  Roll.  514.//.  6,  7.)  andalfoibe 
nominating  the  defendant :    For  as  to  the  ele£lion 
itfelf,  he  votes  therein  as  burgefs ;  nor  does  his  be- 
*  P  lyoing  mayor  •extend  his  vote  further  than  that  of  any 
other  burgefs.     Now  that  thefe  ads,  when  perform- 
ed by  an  officer  de  faRoy  are  valid,  appears  by  fome 
of  the  general  rules  laid  down  in  the  books  on  this 
fubjed,  and  which  have  been  admitted  by  the  other 
fide.     For  Ci)  It  \%  abfolutely  neceffary,  to  prevent 
the  diffolution  of  the  corporation,  that  it  fhould  be 
recruited  from  time  to  time  by  the  eledion  of  bur- 
geffes ;    and  the  crown  has  intruded   this  borough 
with  the  power  of  chufing  members  as  they  ihall  fee 
occafion.  They  are  therefore  judges  when  a  new  bur- 
gefs is  neceffary ;    and  by  eleding  the   defendant, 
they  have  declared  that  in  the  prefent  cafe  it  was  fo; 
and  hereby  the  crown  is  bound.     All  that  Goldwire 
did  in  the  affair  as  mayor,  was  merely  miniflerial; 
and  he  might  have  been  compelled,  by  a  mandamus, 
to  hold  an  affembly  for  the  doing  of  neceffary  acls ; 
and  as  thefe  are  fuch,  they  are  confequently  valid. 
I  Roll.  514.  fL  6,  7.     (2)  The  ads  here  done  tend 
to  the  good  of  the  public,  who  are   ft  rangers,  and, 
as  it  is  admitted,  are  greatly  interelled  in  the  welfare 
and  prefcrvation  of  corporations.     (3)  Though  the 
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aft  of  an  officer  Mfado^  ^hich  is  collateral  to  hi3 
office^  is  void,  yet  fuch  as  is  merely  ex  oj^cio^  (which 
is  the  prefcnt  cafe)  is.  good.  9  E.  4.  6.     S.  C.  Bro. 
#/^95-    Patent  21.     Cro.  El.  533.     [Which  laft 
book  (hews,  that  there  may  be  an   officer   defa£lo 
and  one  He  jure  at  the  fame  time.]     Moor  109,  i  la. 
Palnu^y,g.     Salt.  96.     i  Lutw.' ^oS.     (4)  Another 
rule  is,  that  the  a£l  of  an  officer  defailo^  when  it  is 
for  his  own  benefit,  is  void,  bccaufe  he  fhall  not  take 
advantage  of  his  own  want  of  title,  which  he  muft 
becomifant  of;    but  when,  it  is  for  the  benefit  of 
firaiigcrs,  who  are  to  be  prefumed  ignorant  of  fuch 
dcfe^o|  titjp,  it  is. good  ;  as  in  the  cafe  of  a  deputy 
of  a.dcputy. ,   Crpt  Jw.  699.  cited  before*     And  for 
this  re^fo^  the  ypl^ntary  grant  of  a  diifcifor  is  not 
^alid,  becaufe  (hi^.is  for  his  own  advantage,  as   he 
has  a  coDfideratioa.  .(or  it.     Np  w  in  this  cafe  the  dc- 
ifndant  was.  a  (tranger^  and  no.  member  of  the  cor- 
poration,^revious  to  his.ele<5lion :  And  it  is  no  more 
tobefuppofed  that  be -knew  of  the  want  of  title  in 
Gildwirei  agaioft  whom  there  was  no  judgment  of 
oufter  till  •afterwards,  than  the  tenant  of  a  manor  •  P  1 7 1 
can  be  fuppof(^(J  tp  know  the  right  of  the  fleward. 
It  is  alfo  materia],  that  the  defendant  was  obliged  to 
^akc  an  oath,  which  he  has  a£ldally  taken,  to  ferve 
the  corporation  ;  and  this  is  to  be  regarded  as  a  legal 
confidcration  for  his  place  ;.  and  he  is  not  on  this  ac- 
count only  an  hortdrary  member.     Bclidcs,  the  pub- 
lic (who,  as  before  meutibhed,  are  interefted  in  the 
prefervationof  boroughs)  are  to  be  confidered   as 
fJraagcrs;  and  there  is  a  confidcration  moving  from 
Aem.  (5)  If  the  eleftion  of  the  defendant  is  confider- 
cJ  as  detrimental  to  the  corporation,  yet  as  it  is  their 
own  aft  they  are  bound  hereby,  all  one  as  a  bond 
given  by  a  corporation  defaSto  will  bind  them,  though 
P  they 


tnqr  cannot  take  one  tor  tncir  own  benctit.  i  x«fa?. 
508.  Upon  the  whole  matter  therefore  the  eleSioti 
is  good  :  And  it  makes  no  difierence  that  the  pre- 
tended mayor  was  recently  profecutcd,  or  tiiat 
there  was  a  proteft  by  fome  of  the  members ;  thishft 
affeding  the  mayor  in  point  of  punHhmcnt  onfy;.  for 
though  the  defendant  was  prefcnt,  he  wasnofobl^ed 
to  fcrutinize  into  particulars,  but  it  was  fufficicnt  fbr 
him  to  fee  GoUwire  doing  afts  of  office.  As  to  the 
obje£tion  that  if  this  eleSion  is  good,  a  mayor  de 
faho  may  mould  a  corporation  as  be  pleafes  ;  ^s  is 
not  true  :  For  though  he  prefides  at  affembHes^fer  the 
fake  of  decency  and  order,  yethebas  na  greater 
power  in  the  eleftion  of  members  than  any  dtbcr 
burgefs,  and  is  equally  bound  with  whatistranfad- 
cd  there;  and  where  the  affembiy-.is  held  Hoc  6n  2 
prefcriptive  day,  as  in  the  prcfchf  dafe,  be  is  obliged 
to  fummon  every  individual  member  :  As  iv  w» 
beld  in  the  cafe  of  Kynajhn  and  the  c(ni^atim  ff 
Shrewsbury^  *  {Trin.  ^,  9  Gvo.  2.)  where  the 
r  17a  •amotion  of  a  member  at  an  affembly  held  not  oir« 
prcrcriptive  day  was  determined  to  be  void,  beeatift 
one  of  the   members  was   not  fummoned  :     And  i: 


ilnre  85.  *   Kyn.ipsn  md  the  i^rparathn  tf  Sirfmahmf^    Miim^tmtft  to  rcdorv  JT^vil* 

to  he  aldeiTiiain  of  Shrrtuibury  :  And  b)'^  the  return  and  Ti^ediT  ver££^  it  i^ 
peartidt  th^t  hy  the  thancr  the  Tenior  aldernun  h  tl^^y^  (•  t%  dml^M  auy^, 
■nd  [hat  the  mayor  and  aldermen  have  a  power  of  amotjon  *  tbAK  J^%^  *•* 
thofen  m^yor  though  Kyttaffon  wAi  thtu  ftrtior  aidermatij  he  bciii|  gnc  n^m 
\a  S.  ind  that  ^t  an  affemhiy  held  by  Ftif^d  »nd  the  mjkjor  pan  oC  cM  mo* 
tricn,  faid  K.  waiamovcdj  but  T>  K,  one  of  the  aldermeni  w})Qli«4a  hm^ 
arid  Uitiily  in  the  town  was  not  prefem^  nor  fMrnmooed  by  the  f ni|fm  * 
fnac?,  whfi  b;^d  lui  ufuat  orden  ;  he  Heirig  mfornred  and  hclieTingellfieT.  C- 
was  out  of  towfi,  and  therefore  he  returned  him  out  of  fLmunom:  Aft^  >(^' 
that  the  Jtmoiicn  was  jJJ,  by  re^fonof  Ebc  non-famrrioaiflS  T>  Jt-  d|MciiL*f 
a)  he  had  a  f,oufe  and  fi^mnj  m  tov^'O,  ^rhere  a  fymmon«  mi^]t  have  bcao  Ml ' 
And  it  m»ket  no  difference  thn  k  was  the  neglige oce  of  tlie  rer)ciaf  i|  w^» 
only,  And  per  cur* :  Where  t  corpmf^te  aS  i^  done  by  a  iele^  ftum^beTi  ^ 
en  a  by^day^  ever)  member  within  fummona  m^iX  be  fumxatmvd,  (A> 
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was  there  alfb  agreed  both  at  the  bar  and  bench,  that 
it  wai  a  point  never  dcrermined,  whether  a  mayor 
iifafh  can  prefide  su  an  affembly  for  the  amotion  of 
a  member;  which  it  much  ftronger  than  where  an 
aftmbly  is  held  for  the  chuiing  one.  Objcded,  that 
^t  word  l^mayor]  in  the  iflue  muft  mean  a  lawful 
mayor  ;  and  it  is  found  that  G.  was  not  fuch.  Aru 
fwer:  This  might  have  been  a  good  objedion,  if  the 
verdid had  been  general;  but  as  the  whole  matter  is 
found  fpedally,  the  queftion  upon  this  record  is, 
whether  be  was  an  officer  of  fufCdent  power  to  make 
theptefent  ele&ion  good. 

The  court  (who  argued  feriatim  on  both  argu- 
ments) were  clearly  of  opinion,  (i)  That  no  notice 
can  be  taken  of  the  particular  fads  difclofed  in  the 
ferdid  againft  Goldmre ;  but  all  the  ufe  which  can 
be  made  of  that  record  is,  that  there  was  a  .recent 
profecution,  and  afterwards  judgment  of  oufter, 
againft  hftn :  So  that  it  does  not  appear  in  the  prc- 
fent  cafe  there  was  a  rightful  mayor  in  effi  when 
GMwire  z&ed  as  fucfa.  (2)  It  was  held  by  the 
whole  court,  (except  Lee  C.  J.  who  gave  no  dired 
opinion  as  to  this  point)  that  Gofdwire  was  not  fo 
much  as  a  mayor  defaSo.  For  in  order  to  conflitute 
ft  mayor  de  faSto^  it  is  neceflary  that  there  be  Ibme 
brm  or  colour  of  an  cleftion ;  but  without  this,  the 
!aking  the  title  and  regalia  of  the  office,  and  the 
iding  and  being  fworn  in  as  mayor,  are  not  fuffi- 
Jeot :  And  with  this  agrees  the  abbot  of  Ftmntain^t 
aie.  Now  here  it  appears  that  Goldwire  was  never 
Jedcd  in  fa£t ;  and  though  it  be  (bated  that  he  was 
worn  at  the  leet,  it  docs  not  appear  (as  it  ought) 
hat  this  was  agreeable  to  the  conftitution  of  the 
lorough :  And  it  is  not  material  that  be  aded  as 
oayor,  as  it  is  found  that  a  qm  toarranio  was  recent* 
r  pro&cuted  againft  him,  pending  which  the  prefent 
P  2  eledion 
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election  was  madej  and  that  he  was  thereupon  ad- 
judged to  be  an  ufurper.  The  confequencc  hereof 
plainly  is,  that  the  cleftion  is  void.  And  *L£jC,J- 
P  ^73  faid,  that  in  thefe  cafes  the  proper  queftion  is,  wli£* 
thcr  the  perfon  be  an  officer  de  faho  as  to  the  par- 
ticular purpofe  under  confidcration,  accordiDg  to 
I  Salk.  96.  And  he  cited  Ihe  ^een  and  D^tw,  in 
Queen  Ann€^%  time,  where  on  a  motion  for  an  in- 
formation it  was  held,  that  there  cannot  be  anofS- 
cer  defaBo  and  an  officer  de  jure  at  the  fame  time; 
and  therefore  the  C.  J.  faid,  that  it  would  dcfef^e 
great  cpnfideration^  whether  collation  by  a  biftiop 
^/f  fafii^  is  good  where  there  is  a  rightful  one  in 
being  :  As  it  is  laid  down  in  Ctq.  EL  699.  (j)  ^^ 
the  whole  court:  Suppofing  that  GoW^iVfvasa 
mayor  defaflo^  yet  the  a<5ls  here  found  to  be  per* 
formed  by  him  are  not  good,  becaufe  they  were  not 
neceffary  for  the  prefervation  of  the  corporation,  fe 
thefe  cafes  the  proper  diflindion  is  bct^reen  fii"' 
afts  as  are  necelfary  for  the  good  of  the  body,  whid 
comprehend  Jucicial  and  minifterial  afts,  and  fuch 
as  are  arbitrary  and  voluntary.  The  elcdion  of  t^ 
defendant  is  of  the  latter  kind  :  For  asthenumb^ 
of  burgefles  is  indefinite,  it  doth  not  appear^  tioi\ 
it  ftatcd,  as  it  fliouEd  have  been,  that  the  choice  at 
a  burgefs  was  neceffary.  It  is  found  too,  that  ^li« 
aflembly  was  held  not  on  a  corporate  day,  (for  which 
rcafon  Frobyn  julh  faid,  it  (hould  have  been  flawed, 
that  notice  was  given  to  every  member,  i^ithoni 
which  it  could  not  be  regular  ;  according  to  AVana 
i^i^ibe  corpordiion  of  Shrewjhury)  fo  that  there  was  ois 
neceffity  of  conveying  it  at  that  particular  time,  h^ 
alfo  material,  that  no  perfon  hath  a  previous  right  to 
thefe  offices;  nor  can  the  taking  of  the  ufnaloii^ 
as  has  been  objeftcd,  be  regarded  as  a  legal  cm* 
fideration,  becaufe  this  is  fubfequent  to  the  elc£h^^t 
and  the  party  may  perhaps  refufe  to  take  it,    1^^ 


r 
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cafe  therefore  differs  from  thofe  that  have  been  cited 

for  the  defendant ;  for  in  thofe,  either  the  ad  was 

fuch  as  the  officer  was  obUged  or  compellable  to  do, 

(as  in  Palm.  47  9* )  or  fuch  in  which  a  ftranger  was 

concerned,  and  had  a  right  to,  or  paid  a  confideration 

for.    In  the  prefent  cafe  it  feems  very  extraordinary,  v.  Rtx,  v. 

that  one  called  to  an  account  by  the  crown  for  afting^jj^ 

asburgefsy  (hould  fet  up  a  title  derived  to  him  from  iiis*^'4o. 

a  pretended  mayor,  whofe  right  was  litigating  •  at*P  i74 

the  fuit  of  the  crown,  at  the  very  time  when  the 

other  was  eleded.     If  fuch  an  one  hath  fo  great  a 

power  againfl:  the  crown,  there  will  be  no  difference 

between  a  rightful  mayor  and  an  intruder*     (4)  It 

was  faid  by  Lee  C.  J.  and  Page  juft.  that  as  there 

was  fo  recent  a  profecution  againft  Goldwirey  and  as 

the  prefent  profecution  is  by  the  crown,    the*  iffue 

xnuft  be  conftrued   as  has  been  mentioned,    viz. 

whether  Goldwire  was  a  lawful  mayor  or  not. 

Afterthecourthad  delivered  their  opinions  as  above, 
it  was  obfervcd  by  Probyn  juft.  that  the  vcrdidl  men- 
tions only  that  defendant  was  nominated  a  burgefs, 
vithout  (hewing  his  election  and  fwearing ;  whereas 
a  nomination  only  is  not  fufEcient  to  make  a  mem- 
ber :  And  the  court  held  this  alone  to  be  an  infu- 
perable  obje£ti'on  to  the  defendant's  title.  And  the 
counfel  for  the  crown  (who  in  their  argument  juft 
mentioned  this  objedion)  faid,  that  they  did  not 
enlarge  on  it,  becaufe  they  chofe  to  rely  on  the  merits 
of  the  cafe.     Judgment  for  the  King. 


Garland 


BASTCR  TtSii^  1 1  GIO.  II.  t7|8. 


z'103.  astc  Garland  qui  tarn  againft  Buritm. 

%v  poft 

^91. 


«?ufc7o '*  \yf  OTION  by  Ikx.  Wirley  Birch  to  qaaft  an  in 
quafli  an  ^  ,tX     formation  qui  iam^  &c.  againft  the  defcn- 


informatj- 
OD  ful  tarn 


_  dant,  (a  clergyman)  on  the  fcatute  of  21  H.  t 
for'nonTe.^,  1 3.  for  non-rcfidcnce,  bccaufc  it  was  found  bc- 
^^^^^^'^^^forejuftices  of  aflifc,  who  (as  it  was  rcfolvedonthc 
found  be-  motion  fof  the  certiorari  in  this  cafe)  have  no  autho- 
Iraffifi'^  rity  by  that  aft. 

who  have       On  the    other  fide    it  was  argued    by  folicitor 
no  jurifd/c-  general  Stranze,  that  informations  arc  not  quaflied 

lion  there-   P,  *•*<•«  «  i-.i 

in.  But  by  the  courie  of  the  court ;  but  this  is  merely  a 
fcc^^«f.  V.  matter  ex  gratia :  And  the  court  never  quaflies  any 
2  Bu'rrsSs.  thing  but  where  the  caufc  is  of  fmatl  moment,  and 
Port  220.  the  matter  very  plain.  An  indiAment  for  a  nui- 
fance  is  always  refufed  to  be  qua(hed.  And  in  *fb( 
*P  17s  ^i^g  a^d  Sadler^  Trin.  9  G.  2.  an  indidment  •for 
^l^^^^l    perfuadinc:  A.  to  marry  B.  in  order  to  charge  one 

a6o,4Bur. '^      •it  °i      it  t  '        •  %  l^ 

aioe.caid.pariih    and  dilcharg^  another^    was  prayed  to  be 

»4^-         quaflied,  but   denied.     And  in  The  King  and  GibU 

(«)  Sec      C^J  eodem  terminoj  a  motion  was  made  to  quafti  an 

«stra.497.indi£tment  for  felling  by    falfe    meafures,    but  it 

1  scft**ca?'  w^s  refufed.     In  the  principal  cafe  the  informer  is 

»63-         intitled  to  part  of   the  penalty,   and  therefore  the 

quaihing  the  information  may  deprive  him  of  his 

property  :  For  in  this  cafe  he  hath  no  remedy  over ; 

whereas   if  it  be  adjudged  againft  the    profecutor 

upon  a  demurrer,    he   may  bring  a  writ  of  error. 

And  Mr.  folicitor  faid^   he  would  not  now  enter 

into 
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into  the  queftion  upon  the  merits,  becaufe  this  was 
done  upon  the  motion  for  the  certiorari. 

It  was  replied  b]f  Mr.  W.  Bireh^  that  this  is  not 
a  matter  of  great  importance;  and  the  crime  here 
charged  is  alfo  punifliable  by  the  fpiritual  law.  But 
fuppoiing  the  matter  to  be  of  ever  fo  high  a  nature, 
the  information  ought  to  be  quaflied,  as  the  judges 
of  affife  had  no  conufance  thereof.  And  he  faid, 
that  he  moved  laft  term  to  qua(h  an  information, 
becaufe  it  was  filed  by  an  improper  officer;  and  it 
was  quafhed,  becaufe  the  court  could  not  hold  plea 
thereof.  It  was  alfo  urged,  that  a  writ  of  error 
lies  as  well  where  an  information  is  quaflied  upon 
motion,  as  where  a  judgment  is  arrefted. 

But  the  court  was  unanimouily  of  opinion,  that 
the  information  oueht  not  to  be  quaflied  ;   and  this 
oa  the  authority  of  i  Sid.  .152.  and  The  $ueen  and 
"Jrmer^  (b)  Faf,    1 1  jimu  (which  Lee  C.  J.    now  (h)  Poft 
cited  as  in  point.)    In  this  laft  cafe  it  was  moved  by  *'7.  "iied 
Mr.  Forfejiue  to  quafli  an  information  for  exerddng  sTp.  ^T 
the  irade  of  a  butcher,  without  having  ferved  an  «>^* 
^reaticcfliip  therein ;  but  the  court  denied  it.  And 
Perker  CL  J.  there  iaid,   that  thefe  informations  are 
in  the  nature  of  civil  a^idas,  and  the  peribns  profe- 
cuting  them  have  an  intereft  in  them, 

In  the  principal  cafe  the  motion  was  therefore  de-  p^^ 
nied. 


Jnder/on 
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♦  P  176  ^Anderfon  againft  Winter. 


blScruptcy  TT^  RROR   of  a  judgment  in  an  aSion  of 

^^^^"^.^  JCy  wherein  the  defendant  below  had  pleaded, 
^^ft^con.  ^hat  the  plaintiff  became  bankrupt,  &c.  and  he  con- 
clude CO  eluded  with  a  general  averment.  And  it  was  now 
*k.  .«.,«_  objefted  by  Mr,  Bicknell  for  the  plaintiflF  in  error, 
that  this  is  wrong ;  for  that  the  defendant  Ihould 
have  concluded  to  the  country.  And  he  cited  Luptm 
and  Atkinforiy  HiL  2  G.  1.  in  C  B.  Rot.  1624.  ^tcrc 
this  objedion  was  held  fatal. 

And   dapple   juft.   mentioned  two  other   cafes, 
where  the  fame  point  was  determined  accordingly. 
And  no  counfel  appearing  on  the  other  fide,  the 
judgment  was  reverfed.  * 


the  coun- 
try 


*  S.  P.  Milct  V.  mUiams  i  P.  Wms.  249.  10  Mod.  160.  243-  Ollh.  Rep. 
B.  R.  3x8.  where  bankruptcy  of  the  defendant  is  pleaded.  So  Gay  v. 
Bayley.  Fuller  y.  Syng,  Fort.  334.  Pocle  v.  Broadfield,  Barnes.  330.  ^^rr,  ihc 
corrednefs  of  the  report  of  the  principal  cafe,  that  tHe  plea  was  of  the  plain- 
ti£f*s  bankruptcy. 


The 
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The  King  againft  the  bljhop  of  Ely. 


T  was  moved  by  ferjcant  Eyre  in  Trinity  term,  in  wh«thera 
the  tenth  year  of  the  prcfent  King,  that  a  man^  ^«1oThc 


I  . 

datms  might  go  to  the  bifhop  of  Ely^  commanding  biiop  of 
him,  as  general  vifitor  of  Trinity  college  in  Cambridge^  nniiVxL 
to  compel  Dn  Walker^  the  vice-mafter,    to  deprive  tor  of  r. 
Dr.  Bentley^  the  mafter  of  the  college:  He  having ^f^^-]'^;"- 
been  convided  by  the  faid  bifhop,  as  fpecial  vifitor,  compel  the 
of  dilapidation  ;  and  fentenced  thereupon  to  be  de-  ^^o"  J^^w^ 
prived,  according   to   the  ftatutes  of    the   college,  the  mafter. 
And  this  motion  was  founded  on  an   affidavit,   that  ^^^^j^" 
Dr.  Walker^  the  vice-mafler,   in  whom  the  power  of  by  the 
executing  fuch  fentence  is  lodged  by  the  flatutes,  j!'*^P  "f^^ 
had  refufed  to  deprive  Dr.  Bentley  ;  and  alfo  upon  a  t3r,  *  nd  ' 
petition  by  feveral  of  the  fellows  of  the  faid  college  ^'^'^J^«°ccd 
to  the  bifhop  of  E.  complaining  of  Walker^  rcfufal,  ^uvld.  *" 
and  praying  the  bifhop  to  compel  him  to  execute  the 
faid  fentence,  according  to  his  (the  bifhop's)  vifita- 
torial  power  :  Which,  it  was  alfo  fworn,  the  bifhop 
had  refufed. 

•But  it  was  then  faid  by  lord  Hardwicke,  (who  was  #  p  j  ^^ 
chief  juflice  of  this  court  when  this  matter  was  firfl 
flirred)  that  a  mandamus  cannot  properly  be  grant- 
ed to  one  man,  to  compel  another  to  do  an  a£b  ;  as 
it  is  here  prayed. .  And  fuppofing  the  bifhop  of  Ely 
to  be  general  vifitor,  he  is  to  judge  what  is  proper 
to  be  done  ;  and  therefore  a  mandamus  does  not  lie,  . 

commanding  him  to  do  a  particular  ad ;  but  only, 

in 
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in  general,  to  vifit  the  college,  or  to  put  in  executi- 
on the  ftatutes  of  the  college  upon  this  complaint. 

A  rule  was  therefore  granted  for  the  bifliop  of  £//, 
and  the  mafters  of  the  college,  to  (hew  caufc,  why  a 
mandamus  fliould  not  go  to  the  biihop,  commanding 
him  to  proceed  upon  the  complaint  contained  in  the 
afSdavit. 

And  in  Hilary  term,  loG.  2.  it  was  argued  by 
folicitor  general  Strange  and  others,  in  behalf  of  the 
college  aeainft  the  Mandamm ;  and  by  the  ferjeants 
Eyre  zua  Wynne  on  the  other  fide  :  But  die  arga- 
mcnt  was  then  ordered  by  the  court  to  be  confined 
to  this  queftion  only,  whether  a  Mandamus  was  pro- 
per, fuppofing  the  biOiop  of  Ely  to  be  general  vifitor. 
For  as  to  the  point,  whether  he  be  fo  or  not,  the 
court  faid,  that  the  crown  was  principally  concerned 
herein,  as  the  college  is  of  royal  foundation ;  and 
therefore  it  is  proper  to  hear  counfel  for  the  King 
upon  this  queftion,  it  being  very  unreafonabic  to 
grant  the  prefent  Mandamus^  upon  hearing  the 
matter  litigated  only  between  one  party  who  admits 
the  power,  and  the  other  who  claims  it,  when  it  is 
dubious  whether  this  laft  hath  it  or  not.  And  it  would 
be  very  odd,  in  cafe  a  Mandamus  (hould  be  grant- 
ed without  hearing  the  King's  counfel^  for  the  court 
afterwards  to  award  a  prohibition  to  its  own  rule. 
a  Lord  And  lord  chief  juftice  Hardwicke  faid,  that  when 
R*y«-  Dr.  Bentley  prayed  to  be  reftored  to  his  degrees,  the 
'^^^  queftion,  whether  the  King  hath  the  vifitatorial  pow- 
er, was  likely  to  come  up  ;  and  therefore  counfel 
were  heard  tor  the  King.  It  was  therefore  ordered 
•  p  ,y8  to  be  added  tp  the  •rule,  that  his  Majefty's  attorney 
general  have  notice  of  this  motion. 

And  accordingly  this  term  the  cafe  was  argued  at 
large  by  foJicitor  general  Strange  and  Mr.  Greaves 

for 
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bt  the  college,  and  by  fcrjeant  Wynne  and  Mr.  Taylor 
on  the  other  jQde;  Mr.  attorney  general  Ryder  being 
in  court. 

And  it  wai  argued  againft  granting  the  mandamus^ 
(i)  That  on  the  parties  own  (hewing  they  are  not 
iidtled  to  it;  for  the  fentence  appears  to  be  given 
by  the  biftop  of  E,  as  fpecial  vifitor ;  and  in  the 
complaint,  to  which  the  rule  refers,  it  is  prayed,  that 
he  compel  Dr.  W*  ^c.  as  general  vifitor.    Now  if 
tbe  biAop  be  a  ^cial  vifitor,  which  he  feems  to 
claim  oniy^  then  all  other  powers  not  granted  out  of 
the  crown  ftill  remain  therein,  as  the  college  is  of 
royal  finiadation ;    and  he  bath  no  authority  to  do 
what  it  as  now  defired  he  be  compelled  to.    But  if 
the  foundatioa  of  this  motion  be  true,  inz.  that  be 
is  general  vifitor,  then  the  fentence  is  void,  and 
ought  not  to  be  carried  into  execution,  becaufe  it  is 
given  by  him  as  fpecial  vifitor.    Befides,  if  the  bifliop 
18  general  vifitor,  he  doth  not  want  the  afliftance  of 
the  vice-mafter.    And  therefore  upon  this  fentence 
and  return,  qtmcunque  via  data f  the  court  is  not  war- 
faulted  to  grant  a  mandamus.    The  court  has  already 
granted    a  mandamus  to  Dr.  W.    the  vice-mafter, 
to  earecute  this  fentence ;  to  which  it  was  returned 
(in  fubftaace)  that  the  King  was  general  vifitor :  But 
afterwards  the  writ  was  quaihed,  i»felo  defe^  it  be- 
ing fuggeiled  thereby  that  the  bi&op  of  Ely  was 
general  vifiton*     (2)  It  is  uot  true,  in  fad,  that  the 
bifhc^  of  Eiy  is  general  vifitor.     And  as  to  this,  tbe 

•  JC  ao^  ^^'  ^Tatkir^  Hit,  ^G,  %,  It  vrai  there  alfo  detcrwincd  ''T  t''*  c  r  C.  r 
whole  court,  that  ttw  nturn  was  go»<U  and  thflc  no  peren^tory  nmnd^mus  XT  Ha  dw' 
ODghc  to  be  %t^ni96t  becaufe  if  the  King  be  ^eceral  vifitor,  be  may,  and  it  **  ^' 
iiio  be  prefomcd  will,  compel  (he  vice-mafter  to  do  juAice$  and  therefore  V  *  ^ 
the  party  enuil  firft  apply  tor  a  comxaidion  of  vifitationy  and  be  deoisd,  ^°'  '^*' tt 
before  be  can  have  a  mwdamui,    Tbe  reaioQ  it  tbe  fame  if  the  bi/hop  be  53^*  * 

icaml  vifitor,  as  the  writ  fu^gefts.  (A.J  ^'' 


cafe 
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cafe  (as  verified  by  affidavit,  and  as  it  appears  by  the 
ftatutcs)  (lands  thus:  Edw.  6.  gave  a  body  of  ftatutcs 
^  to  the  college,  in  which  (///.  de  ^vifttatore)  it  is  or- 

^  '79 daincd,  «  quod eptfcopus  EUienfts  vifttatorjit:'    After- 
wards Q^  Elizabeth  gives  them  other  ftatutcs ;  in 
the  preamble  of  which  notice  is  taken  of  the  foun- 
dation of  the  college  by  H.  8.  and  that  there  had 
been  fome  conftitutions  made  for  the  government 
thereof,  which  were  imperfeft,  and  therefore  (he  had 
thought  proper  to  give  them  new  ftatutcs ;  "  6*  eoi 
"  univerfas  leges  in  hunc  libellum  colled\  perfeflam  mo- 
*'  rum  fsfjiudiorum  regulam  repr^entamus  Csf  commn- 
"  damus,  £ffr."     And  by  thefe  the  biftiop  of  £/jr  is 
alfo  made  fpecial  vifitor.     As  to  the  ftatutes  of  £.  6. 
it  was  fworn  by  feveral  of  the  fenior  fellows,  that 
they  were  never  kept  in  the  archives  of  the  college, 
but  were  in  the  hands  of  the  bifliop  of  J?/>f,  and  were 
never  fcen  by  them  till  very  lately  ;  and  that  they 
were  never  read  to  or  obferved  by  them  :    And  the 
feal  wj^s   alfo  torn  o(F.     On  the  contrary,  the  fta- 
tutcs of  Q^Eliz.  are  on  record  in  the  college,  and 
always  fworn  to  be  obferved.     All  this  (it  was  ur- 
ged) amounts  to   ftrong  evidence,  that  the  former 
ftatutes   were   abrogated   and  cancelled ;    and  the 
fpecial  vifitor,  in  whofe  cuftody  they  now  arc,  was 
probably  the  hand  that  originally  received  the  fur- 
render  of  them.      There  is  alfo  an   inconfiftency 
between  thefe  two  fcts  of  ftatutes  almoft  in  every 
inftance :  And  if  thofc  of  E.  6.  are  ftill  in  force,  and 
the  bi(hop  of  Ely  is  thereby  made  general  vifitor,  it 
was  perfedly  idle  to  make  him  fpecial  vifitor  by  the 
laft.     Befides,  the  fentence  here  (as  it  is  faid  before) 
is  given  by  him  as  fpecial  vifitor.     And  upon  the 
mandeunus  to   the  vice-mafter  it   was  returned,  that 
the  ftatutes  of  E.  6.  are  cancelled,  and  that  the  King 
is  general  vifitor }  and  this  has  not  yet  been  travcrfed 

or 


tASTER  TERM,  ii   GfiO.  TI.  1758. 

or  falfiiied.  As  the  pofition  therefore  which  is  laid 
down  in  fupport  of  the  mandamus  is  not  true,  the 
prefent  rule  ought  to  be  difcharged ;  and  for  this 
reafon  mandamm^s  fometimes  have  been  fuperfeded. 
5a/t,  701.  Sir  Jojbtia  Sharp  and  the  mayor  and  alder ^ 
men  of  London^  (a  J  Eaji.  1 3  Ann.  A  mandamus  was  C^J  ^b^'r^ 
granted  to  the  aldermen  of  the  city  to  admit  a  com-  »J[.* 
mon  council-man ;  and  afterwards  a  fuperfedeas  was 
prayed  to  the  writ,  becaufe  the  right  of  admiffion 
is  only  in  the  alderman  of  the  particular  ward  for 
•which  the  party  was  chofen  common  council-man,  •  P  180 
and  not  in  the  body  at  large.  And  though  it  was 
objeded  to  this,  that  the  writ  gives  a  jurifdidion  to 
the  pcrfons  to  whom  it  is  directed,  and  is  an  evi« 
dcnce  of  their  right,  yet  by  lord  chief  juftice  Parker 
and  juft.  Eyre^  the  writ  ought  to  be  fuperfeded  : 
But  the  other  two  judges  were  of  opinion  to  the 
contrary,  and  that  it  was  proper  to  wait  for  a  return. 
It  was  however  unanimoufly  agreed,  that  if  x\m 
matter  had  been  (hewn  before  the  writ  iffued,  ^they 
would  not  have  granted  it.  The  King  and  the  mayd2\ 
aldermen  and  common  council-men  of  Norwich^  (b)  Triii.  ^^  .^j^a.  55 
3  G.  I.  Motion  by  Mr.  Page^  to  fuperfede  ^'manda^ 
mus  granted  to  the  defendants  for  chufing^  a  town-  • 
clerk,  upon  (hewing  that  the  right  of  eleftiou  was 
in  the  mayor  and  aldermen  only  :  And  the  writ 
was  accordingly  fuperfeded.  (3)  Suppofing  that 
the  bifliop  is  general  vifitor,  ytt  a  mandamus  doth 
not  lie  to  him  as  fuch  ;  and  there  is  no  precedent 
to  be  produced  for  this  purpofe.  The  reafon  is,  that 
colleges  are  only  private  feminaries,  Iff  forum  dome  fit- 
cum,  whereof  the  vifitor  (who  is  always  the  founder, 
or  his  heirs,  or  a  perfon  appointed  by  him;  is  the 
fole  judge  ;  whereas  if  a  mandamus  was  grantable, 
this  court  would  in  cffcft  be  the  vifitor.  Cctrih.  92, 
1^8.  ShoTiv.  74.  Skin.  454, 47 1.  This  court  is  in- 
deed 
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d^ed  invefted  with  a  fuperintendetitcy  over  all  infe- 
rior jurifdi&ionfl,  and  may  either  reftrain  them  when 
they  exceed  their  bounds,  as  by  qM  warrantee  pro- 
hibition, l5?c.  or  elfe  compel  them,  when  they  refofe, 
to  execute  their  power :    But  then  in  neither  cafe  it 
will  interpofe,  if  the  publick  be  no  ways  concerned, 
which  is  the  prefent  cafe*     Neither  wtll  this  court 
interfere  where  a  difcretionary  power  is  left  in  others 
to  make  a  final  determination.     And  therefore   in 
%%u  *"^**  Gyles^s  cafe,  (r)  Mich,  4  G.  2.  a  matkiamus  was  re- 
^     fufed  to  command  fome  juftices  to  licence  a  man  to 
keep  an  alehoufe,  becaufe  the  juftices  were  judges 
of  the  matter  by  a£fc  of  parliament ;  and  Salt.  45. 
was  cited  to  (hew,  that  no  appeal  lay :  And  yet  there 
the  publick  was   concerned ;   and  it  was  a  cafe  in 
#  p  J  3 1  which  there  was   great  hardihip  and  opprcffion  on 
rjj  I  ft  Mo.  the  fide  of  the  *  juftices*     Wilkins  and  Mitcbell,  (d) 
i96.3Saik.  y>i;i,  lo  W.  ^.    Motiou  for  a  mandamus  to  a  mayor, 
^^^*         to  grant ,  execution  of  a  judgment  given  in  a  bo- 
rough-court ;   but  it  was  refufed,  becaufe  a  writ  of 
de  epcecutione  judicii  lay.     And  in  The  King  and  tbe 
(t)  aStra.  bijhop  of  Chcfier^  (e)  {Trin.  \G%.)  this  court  grant- 
^97.         ed  a  mandamus  to  the  bifliop  of  Cbejler^  as  warden  of 
*'"'  5».  Manchejter  college,  to  admit  a  fellow  j  and  the  rca- 
fon  was,  that  his  vifitatorial  power  was  then  fufpend- 
ed  :  But  the  court  faid,  they  would  not  have  inter- 
pofed  if  it  had  been  exifting.     Befides,  it  is  beneath 
the  dignity  of  this  court  to  write  to  one  perfon  to 
compel  another  to  do  an  aft.     And  the  granting 
this  mandamus  is  in  effed  calling  in  aid  of  the  biibop 
of  Ely  J  to  do  what  this  court  refufed  to  do,  in  a  di- 
rcQ:  way,  in  the  cafe  before  mentioned,  of  ThiKing 
and  Walker •     It  cannot  reafonably  be  objeded,  that 
the  prefent  queftion  is  not  proper  to  be  determined 
on  motion,  for  this  is  the  only  opportunity  the  col- 
lege hath  to  oppofe  the  mandwnus.     Indeed  if  the 

bifliop 
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bSAop'  rnant  t»  die  writy  that  he  is  not  general 
vifitor,  tf  door  will  be  opened  to  enter  into  for  the 
litigation  t>f  tliid  point.  But  if  he  hilt  m  with  the 
Aiggcftion  of  the  fnandamus^  and  ezercifes  this  ju- 
rifdidion,  U  be  moft  profacaidy  ^nll,  (ait  perlbns  be- 
ing f<md  of  power)  the  matter  cannot  be  litigated ; 
and  his  Q^fig  ef  dkis  atttfaor%  wiil  be  a  proof  of  hk 
being  intilled  toit*  Thi^CEfeis  there£Dre  firailar  to 
that  of  Dn  W7*b*r  and  ir%V  ^/i^.  Cf)  There  a 
compfaint  was  made  Y^Xir.WiUmin  to  the  bifliop  oili'^^lu 
L'mc^lm^  as  t ifitcr  of  King*$  coUege  ;  and  upon  hear-  340. 
ing  theetfe  d^bated^  befo^re  the  bifliop  and  commifla- 
ries^  the  domplainrwaa  difmifled  with  cofts.  Here- 
upon* a^  pt^ohibition  wa^  prayed  by  Dr.  W.  that  cofts 
might  not: be  levied  upon'  him ;  and  on  that  motion, 
the  coBit  allowed  the  cotnmifiaries  to  be  heard  by 
their  oounfet,  becaufe  thefe,  who  were  concerned 
in  the  cofts,  would  have  no  other  opportunity  of  be- 
ing' \i€2^A  in  the  matter*  And  a  rule  being  granted 
for  a  prohibition  upon  the  judge  only,  it  was  after- 
wards ordered,  ttiat  the  college  might  be  made  par- 
ties, becaufe  they  could  not  otherwife  be  heard  ^  and 
it  would  not  be  fafe  to  iruft  the  judge  only. 

•On  the  othfer.  fidfe-it  was  argued,  (1)  That  by^p^g^ 
the  ftatutes  of  (^  EUiu  a  particular  power  is  given 
to  the  bifliop  of  £/|r.in  many  inftances,  and  parti- 
cularly as  to  the  amoving  the  vioe-mafter  ;  but  yet, 
and  coniiftently  ber^with^  he  is  the  general  vifitor, 
by  the  ftatutes  of  /T.  Ed^  6.  the*  words  thereof  being, 
•'  quod  wjitafor  epifcopui  EUienfis  JiiJ"*  And  though 
in  the  fentence  he  is  recited  to  be  fpectal  vifitor,  yet 
as  he  refufes  to  do  }«^ice,  the  party  who  now  prays 
he  may  be  compelled  to  do  it,  (hall  not  be  flopped 
by  his  own  recital,  (i)  TJie-ftatutcs  of  EuL  6.  by 
which  the  bifhop  is  made  general  vifitor,  are  figned 
with  the  hand-writing  of  that  King.    And  though 

the 
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the  feal  be  torn  oflF,  which  probably  waa.doaeby 
fcqueftrators  in  the  time  of  die  civil  wacf,. it  does 
riot  follow  from  thence  that  ibcy*  arc -cancelled; 
which  is  a  queftion  this  court  will  iaot,.dh}t^riniae 
upon  motion.  As  to  the  ftatilte9  oi  ^  pU^*  there 
are  no  exprefs  words  of  reypcation  therein  ;.  neither 
do  they  contain  any  thing  ijftcpn!&ftent  with  the  ge- 
neral vifitatorial  power  given  iby  the  other  tftaiutes  ; 
but  (on  the  contrary!)  the  biihop  is  meixtioned  in 
thefe  as  general  yifitor  :.  And  the  acceptan^g^  only  of 
new  flatutes  doth  not  am'outit  t<>:a  r^Vbcatio;^  of  old 
ones,  unlefs  it  be  in  inftances  wh^re  they  %re  incom- 
patible. Befides  the  crown  cannot  t^^ke  a  furrender 
but  by  matter  of  record.  Nor  can  a  founder  of  a 
college  repeal  the  power  he  has  cfncie  giv.en»,  wjthdut 
referving  fuch  an  authority..  Sikin*  513^  Tb^  con- 
fent  of  the  biihop,  as  well  as  of  th^  QoUeg'^A.  isr  alfo 
necefiary  to  conilitute  a  good;  furrender  oj[  the,  old 
flatutes ;  and  fuppofing  that  tb^  college  alone  con- 
Jcntedy  yet  the  bi(hop  is  riot  .bound,  by  the  furren- 
der. Befides,  the  acceptance  of  thefe  new.  letters 
patent  is  no  evidence  of  j^he  bishop's  departing  wich 
his  vifitatorial  right ;  for  |his  Jie  may  retain  though 
he  confents  to  a  new  regulation  of  the  college :  All 
one  as  a  rector  continues  fuch»  whilft  he  keeps  any 
part  of  the  glebe,  though  hei  gives  .away  the  other 
part.  It  is  alfo  doubtful,  whether  a  biihop  in  this 
cafe  could  confent  to  a  furrender  in  prejudice  to  his 
P  1 83  fucccffors.  And  as  to  the  redtat  in  the  *fcntence  of 
the  bi/hop's  being  fpecial  vifitor,  this  (as  is  before 
mcijtioned)  fliall  not  eftop  the  prefcnt  party.  (3) 
Though  the  members  of  a  college  or  hofpitai  mult 
apply  themfclves.  to  the  general  vifitor  thereof  in  the 
firft  inltance,  becaufc  it  is  a  private  eleemofynary 
foundation  ;  yet  where  a  proper  fuit  has  been  infti- 
tutcd  before  him,  and   he  gives   Icntencc  thereon, 

thii 
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this  court,  which  hath  a  fuperintendency  over  all 
inferior  jurifdiaions,  will  not  permit  him  to  (lop 
ihort,  and  not  to  execute  it  j  as  this  would  be  a 
fulure  of  juftice.    And  fuppofmg  the  bifliop  of  Ely 
to  be  general  vifitor,  if  a  mandamus  does  not  lie  to 
compel  him  to  do  his  duty,  the  party  is  without  re- 
medy, as  there  can  be  no  appeal  from  him :  And  it 
vill  be  attended  with  great  inconveniencies  if  vifitors 
may  z6t  in  an  arbitrary  manner.     In  this   cafe  the 
publick  is  greatly  concerned,  as  it  relates  to  the  ad- 
miniftration  of  juftice  ;  and  it  is  alfo  of  the  greatefl: 
moment  to  the  community,  that  the  governors  of 
feminaries  for  learning  fliould  be  of  a  proper  charac- 
ter ;  as  ill  examples  are  of  very  pernicious  confe- 
quencc,  efpecially  when  placed  before  young  perfons. 
that  the  legiflature  is  of  this  opinion  appears  by  it^ 
requiring  the  mafters  of  colleges  to  take  the  oaths 
of  allegiance,  left  thev  fhould  fow  the  feeds  of  difloy- 
alty  in  the  minds  ot  the  perfons  under  their  care. 
This  cafe  therefore  is  more  ftrong  than  many  others  : 
For  a  mandamus  hath  been  often  granted  where  the 
matter  has  bjecn  purely  of  a  private  nature ;  and  alfo 
where  there  has  been  a  difcretionary  power  in  the 
judge  or  party  below,  and  where  there  was  another 
remedy.     Under  this  head  were  cited  the  following 
books  and  cafes.     F.  N.  B.  1 53.     The  writ  of  proce- 
dendo ad  judicium.    Palm.  50.     I  Vent.  187.     S.  C. 
Raym.  214.    S.  C.  2  Keb.  871.    Comb.  203.     5  Mod.  ^  .  ^^ 
452- — King  and  the  mq/iers^  fellows  and  Jcbolars  ofit.j^ns^ 
Trinity  college  in  CambridgCy  (s)  "^^in.    ^W.  3.   ,A  jMad»3j- 
mandamus  was  granted  to  the  defendants  to  deprive  368!'393^. 
fomc  fellows  of  the  college  for  not  taking  the  oaths.—  546.-3  b«c. 
fCA  3  G.  I.     A  mandamus  was  granted  to  a  quarter- * 4/ cited 
feifions  to  abate  a  nuifance.  (bj — Micb.   5  G.  i.^*^\  '^• 
Mandamus  to  zn  inferior  court  in  S/z/zrfw/VA  to  give^*5.^Bac. 
iudff naent  in  an  aftion  of  affault  and  battery.  (0  '**•  ^^5. 

113. 
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*  PJ84  Bailey  »and  Bume^  CV  Mkb.  7  G.  i.  The  qucftion 
392  F<^t.   there  was,  whether  an  inferior  court  can  grant  a 
X9S.         new  trial ;  and  held  that  it  could  not,  and  dierefore 
a  peremptory  mandamus  for  that  purpofe  was  refufed: 
But  it  was  admitted,  that  a  mandamus  lay  to  the 
iheriffs  of  London,   to  give  final  judgment  upon  a 
writ  of  inquiry.   King  and  the  bail^s  ^Andofoer^  (I) 
•b!  ^  6*^'  ^^^^*  zG.a.    A  mandamus  was  prayed  to  the  dcfen- 
'  ^^  '    dants  to  proceed  to  judgment,  without  an  affidavit 
of  their  refufal :  But    the  court  faid,  they  would 
prefume  that  all  inferior  judges  would  do  rights  ua- 
lefs  the  contrary  be  (hewn.    And  afterwards,  on  an 
affidavit  that  they  refufed  to  give  judgment,  a  vm^ 
damus  was  granted.     King  and  the  mayor^  ^c.  ^ 
^i^^^^' Li'^erpoole^    (m)  Mich.  2  Geo.  2.     Mandamus^ 
granted  to  the  mayor  of  L.  (which  is  a  corporation 
by  charter)  to  call  a  common  council  for  the  renew- 
al of  leafes,  and  doing  other  bufinefs  of  the  corpo- 
ration.    King  and  the  mayor  j  &c.  of  Gloucejier^  Micb» 
iW.lf?  M.     Mandamus  to  the  defendants  to  reftore 
one  Jordan^  as  phyfician  of  Bartbolome^-boffttalj^ 
that   city,    notwithftanding  the    right   of  vifitation 
was  there  vefted  in  the  donor. — Mich*  5  W.  3.  Afan* 
damus  to  reftore  one  King  to  the  fcbolarfhip  xoKin^^ 
(n)  siS'    (nj  college  in  Oxford.-^HiU  6  W.  3.     Mandamus  to 
?Mo!';  o.  thereftor,  &fr.  of  Ham/worth  in  Torkjhire^  to  chufe 
368.    ^    a  mafter  of  an  hofpital  there,  founded  by  archbifiiop 
Allgaie. — Mich.   29  Car.  2.  the  like  writ. — Mands^- 
mus  to  Clare-hall  to  admit  one  Jennings  to  a  fellow- 
(•)  Ante    Mp.'^King  and  the  bijhop  of  Chejler,  (0)     A  mank- 
'*'•         mUs  was  granted  to  the  bifhop  of  C.  as  warden  of 
Manchejier-college^  to  admit  a  fellow ;    to  which  it 
was  returned,  that  he  (the  bi(hop)  was  vifitor :  And 
it  was  held,  that  by  being  warden,  his  vifitatorial 
power  was  fufpended.     This  was  the  reafon  of  ibe 
ftatute  of  2  G.  2.  c.  29.  which  is  only  declaratory  of 
the  common  law  :     And  thereby  it  appears,  that 

where 
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vihert  the  King  once  departs  with  his  Tifitatoiial 
power,  he  cannot  refume  it.     King  and  the  bijhop  tf 
-%»  CpJ  '^  ^^^^    Up^a  the  motion  of  Mn  Tage^ 
a  rule  was  granted  to  fhcw  caufc,  why  a  mandamus  xgy.^*** 
fliouhl  not  ^  to  Dr.  Moore^  biibop  of  Ely^  to  ex- 
amine certain    articles  then  pending  againft    Dr. 
Beniley.    Nothipg  was  afi:erwards  done  on  this  rule, 
tbe  ^bifliop  refolvitig  to  give  fentencc ;  and  one  was  *  P  185 
sduailydrawa  up :   But  he  was  prevented  by  death. 
Aptohihition  has  alfo  been  granted  in  this  very 
catufe  :  And  this  court  may  enforce  the  vifitor  to 
execute  his  jurifdiftion  by  the  faoie  reafon  it  has 
proceeded  on  in  reftraining  him.    There  are  alfo 
many  cdes  where  a  mandamus  has  gone  to  the  fpi- 
m^al  judge,  to  grant  adminiftrations  and  probates 
of  vniSlB  ;  which  feem  very  applicable  to  the  prefcnt 
€afe.     Bat    (it  was  ingenuoufly  admitted)   there  is 
fto  inftance  to  be  found  where  a  mandamus  has  been 
awarded  to  a  vifitor.      In  5  Mod.  453.  there  is  a 
motiodi  for  that  purpofe,  but  nothing  appears  to  be 
done   thereup<».      Laftly,    it  was  urged  that  the 
queftion,  whether  the  biihop  be  general  vifitor  or 
Bot,  is   not  proper  to  be  determined  on  motion  ; 
but  the  court  ought  to  wait  for  a  return,  that  it  may 
determine  the  matter  judicially.    And  perhaps  the 
biAop  may  difdaim  the  authority  of  general  vifitor. 
I  IsCf}.  aj.  a  Lev.  14.     3  Lev.  309.  and  other  cafes 
in  thofc  rept^ts.  King  and  tbe  bijhop  of  Salijbury^  (q)  (^J^  "^"^^ 
Mich.  iaft.     A  mandamus  was  prayed  to  the  bifhop, 
to  grant  inftitution  and  indudion  to  a  prebendary. 
And  upon  an  affidavit  of  Mr.  Clarke  only,  who  ap- 
plied for  Ae  writ,  that  the  archbifliop  oi  Canterbury^ 
to  whom  the  former  prebendary  had  refigned,  was 
guardian  of  the  fpiritualities,  though  there  were  fe- 
veral  affidavits  to  tbe  contrary,  the  mandamus  was 
Qji  '      granted} 


EASTER  TERM,  ii  GEO.  U.  1738. 

^  granted;  and    the  court  faid,  they  would  have  a 

return. 

It  was  faid  by  the  attorney  general,  that  die  only 
queftion  he  was  concerned  in,  on  the  fide  of  the 
crown,  is,  whether  the  bilhop  of  Ely  be  general 
vifitor  or  not.  Upon  which  head  it  is  proper  to  con- 
fider,  whether  the  crown  ever  departed  ^th  its 
right  of  vifitation  ;  and  if  fo,  whether  that  right  be 
not  rcftored  by  the  acceptance  of  fubfequcnt  letters 
patent.  And  he  deiired  time  to  fpeak  to  this  point, 
if  the  court  has  any  difficulty  about  it ;  and  if  they 
are  of  opinion  that  a  mandamus  is  proper,  fuppofing 
the  bifhop  to  be  a  general  vifitor. 

P  J  86     •And  on  the  behalf  of  the  bifhop  of  Ely  it  wasfaid 
by  Mr.  Charles  Clarke^  that   his    lordfliip  did  not 
think  it  proper  for  him  to  proceed  in  executing  a 
general  vifitatorial  power,  as  now  prayed,  without 
having  the  opinion  of  the  court  thereon.  To  whofc 
dire&ions  he  fubmits.     But  the  court  (which  argued 
feriaiim)  were  clearly  of  opinion,  that  the  mandam 
prayed  ought    not  to  be  granted,  becaufe  it  is  at 
prefent  very  doubtful,  whether  the  bifhop  of  £.  i* 
general  vifitor :  And  the  conflant  difufe  of  the  fta* 
tutes  of  E.  6.  and  obfervance  of  thofe  of  (^Elk* 
together  with  the   oath    and   other  circumflances, 
amount  to  a  ftrong  evidence,  either  that  the  former 
were  never  accepted,  or  elfc  have  been  regularly 
furrendered.     However,  this   point  (at  befi)  being 
doubtful,    it  ought  to  be  fettled,    not  on  motion, 
but  in  a  more  folemn  manner  before  a  mandamm  is 
granted.      For  it  would  be  abfurd  and   unjuft  to 
compel  a  perfon  to  execute  a  power,  which  perhaps 
he  is  not  intitled  to.     If  the  writ  fhould  go,  it  is 
not  to  be  prefumcd  the  bifhop  will  make  a  return, 
devefling  himfelf  of  the  vifitatioral  power  :  And  il 
he  executes  it,  the  perfons  now  oppofing  it  will  be 
utterly  precluded  thereby. 

But 
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But  by  Lee  C.  J.  if  the  bifliop  had  clearly  appear- 
ed to  be  general  vifitor,  this  court  has  a  power  to 
compel  him  to  execute  his  authority.  But  he  faid, 
it  feems  now  to  be  fettled,  that  a  mandamus  will  not 
lie  to  a  vifitor  to  admit  fellows. 

And  by  Probyn  jaft.  k  is  abfurd  to  command  the 
bifhop,  as  general  vifitor,  to  execute  a  fentence  given 
by  him  as  fpecial  vifitor,  thefe  bcing^  inconfiftenc 
jurifdidions :  And  confequently  if  he  be  general 
vifitor  the  licntence  is  wrong  ;  neither  can  the  vice- 
mailer  execute  it,  hie  having  ho  power  but  in  thofe 
inftances  where  the  bifiiop  ads  as  fpecial  vifitor. 

•The  rule  to  (hew  caufe,  S^c.  was  therefore  dif- 
cbarged* 

•^(?/^  ;  Whilft  this  matter  was  pending,  a  fearch  *  P  187 
was  dire^ied  to  be  made  for  precedents.    And  af* 
terwards  the  coiart  Jsiid,  there  was  not  one  to  bt 
fouad  of  a  mandamui  to  a  vifitor :  That  in  bi(hop 
M^r^*stimc  there  was  a  rule  to  fiiew  caufe,  but  no<>  . 
diing  aifterwards  was  done :  frj  And  that  in  Ufl^^  ^j>  An* 
cafe,  C/J  as, appears  by  the  notes  of  one  of  the ^//} Mod. 
judges,  the  court  would  nbtdetd-mi^e  this  queftioo,  453* 
f  roster  dtfficidiatefn  "i  \>vX  they  thought  it  proper  in 
the  iirft  pl^ce  to  ht  latisfied,  -whether  there  was  any 
vifitor/-and  who  :  'But  nothing  was  done.* 


*  lnR€3t.  V.  Bijb9^  cfB^.  i  Wllf.i66.  r  Blickll,5»,  •  mawdmmt  to 
iKir  att  ftpp^  M  v^^  9^  '^**  ^^^%^  WW  refblcd  j  it  being  doubtful  whe- 
ther he  was  Tifiior.  Tht  pol^t  w)\echcr  a  monJsmat  Uy  to  a  vifitor  the  coiirt 
left, at  thej  foundlu^ndecidhd.^yidt  ReM.^. Bt/kt^9f  Lm€9k  %Ttiai;,  Rcf. 


Smitb 
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Sndth  againft  WBJhiu 


Where  a 
note  is  u- 


AN  aftiofi  was  btougfat  for  .gQo4s  fold  and  dc- 
Uyeredy  and  for  money  laid  out  by  the  plain- 
deTrr  tiff  for  the  d€fc3^d;int's  ufe.  And  wpoa  the  trial  of 
muft  be  in-  the  caufe»  at  the  affifes  held  at  Newcq/lle  upon  T)r«^, 
Sffaklr.".*  y^^^^  was  given  for  the  plaintiff,  fiibjea  to  the 
payment  i^flo^n  of.th^  qouTty  upon  the  foUowiqg  cafe,  which 
SiCnTa't  «>^>  :fe»W  by  Ae  coufent  of  .both  parties.  * 

iti»paidinq.jTfjjp  |4j^ftlijr,.s^i5  Fr^raa;ry  1734.  fold  coald  to  rfic 


a  reafonable  ^ 
time 


)ai)t\t)f)^^(^  ,y;^Hf  of  ^A  and  had  alio  paid  fe- 


iffhefKir*  v««l  fiw^fjr^^hwito'thc.anipunt.of  - — :— t  And 
^°;/*fj^40wards  paynft?nt,j^b?reof,  tl^i^  defendant  aftei^wards, 
endeavdnr*  ,oft*fci^  feWiC-  4»y>  ddWcrcfl  Ifl  .tjici .  plaintiffs  a  pro- 
Lh'pay?  iiftififtpy  ftotp  clrawp  by  one.  .^n^^  dated;  ij^'ftdrii- 
ment.and  fvrjT  ij^^  w|i»F^y.lhe  faifl  JoQ^i^protnires  to. pay  to 
M  ft**b*^  ^^^  defendant  j^t  -order  i,foA  fpr^coaU  d^elivercd  to 
his  default,  his  father  and  himfelf ;  and  the^defehdaht '  ilidorfes 
be  muft     over  the  note  to  the  plaintiff.     An  account  was  after- 

lofs!  S^- ^*  w^*^^^^^  ^^^^^  ^^  parties^  in  which  the  note 
2.  c.  16.  ex.  vras  included  ;  and  a  receipt  was  figned  at  the.  fioot 
tTcom;!lL<>f  it^  by  the  plaintiff  m  thefe  Vords  ;  ^ «  RecciTcd 
tors  for  «  the  contents  when  the  above  mentioned  biU  is 
riifc^te.**  paid."  The  plaintiff  indorfcd  over  the  faid  note 
tween  in-  to  another  perfon,  and  there  were  afterwards  fcve- 
indorfer**  ral  Other  indorfcments  thereof:  And  •28  March  1735- 
*  P  188  i^  became  due  ;  and  from  that  time,  until  13  May 
."^^Uowing,  the  Jones's  carried  on  their  bufmefs,  and 
paid  many  greater  fums  than  that  mentioned  in  the 

note; 
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note ;  and  then  they  became  bankrupts,  the  faid  note 
remaining  unpaid.  Ihe  defendant  was  mafter  of  a 
flup  eaq)loyed  in  carrying  coals  from  Newcq/ile  to 
Lmdon  $  and  the  Janes* s^  father  and  fon,  were  ligh- 
termen and  copartners. 

On  the  part  of  the  plaintiff  it  was  argued  by  Mr. 
Deni/an^  that  two  queftions  are  here  proper  to  be 
coofidered ;   (i)  Whether  the  plaintiff  by  receiving 
this  note,  and  not  applying  for  the  money  due  there- 
oa,  hath  loft  his  original  debt.    (2)  Whether  the 
ftatute  of  3  G.  2.  c.  26.  makes  any  difference  in  or 
affc&s  the  prefent  cafe.    As  to  the  firft  point,  it  muft 
be  admitted,  chat  in  an  adion  brought  on  a  note  by 
sa  indoriee  agaii^  an  indorfor,  it  is  a  fufficient  dif- 
cbarge  of  the  indorfor,  if  it  be  proved  that  no  appli- 
cadon  was  made  to  the  drawer  within  a  reafonable 
time  after  the  note  became  due,  the  indorfor  being 
only  a  warrantor  of  the  drawer;  and  fo  it  was  held 
lately  in  the  cafe  of  Goodman  and  ShifwayX :   But  \  cft«!  1. 
this  is  not  material  in  the  prefent  cafe,  this  being  not  ff^p  *^| . 
ana^on  on  the  note,  but  for  the  original  debt.  Theory  of 
which  is  not  eztinguiflied  by  the  acceptance  of  the  ^^^^'  ^^• 
note*     Indeed,  where  a  bill  is  taken  as  caih  by  a  cre- 
ditor,  it  is  at  his  peril }  but  where  it  i8  accepted  con- 
didiHially,  if  the  money  is  paid,  (which  was  here 
done,  as  appears  by  the  receipt)  the  creditor  only 
lofcs  his  fecurity,  on  non-payment  of  the  bill,  i  Salk. 
124.  S.  C.  13.  Mod.   203.     Same  book  408.    Thes.csSsOk. 
diftin&ion  there  fettled  is  a  very  reafonable  one,  be-  ^**  "***^* 
caufe  an  original  debt  is  not  taken  away  or  extin-  "^* 
guiihed  by  a  note  given  or  indorfed   oyer   by  the 
debtor,  this  being  only  a  chofe  in  aflion  j  and  it  is 
taken  i^  eafe  of  the  debtor,  and  for  the  creditor*s  far- 
ther (ecurity ;    For  a  debt  due  on  fimple  contrg^ 
can  only  be  determined  or  extinguiflicd  by  payment, 

or 


EASTER  TERM,  ii  GEO.  II.  1738, 

or  accord  with  fatisfa£Uon,  or  accq)tance  of  a  fccu- 
rity  of  a  fuperior  nature.  (2)  As  to  the  a&ofG. 
2.  this  extends  only  to  fuch  indorfors  as  are  coal- 
fellers,  and  that  too  in  the  port  of  London ;  whereas 

•  P  189  #tijc  prefcnt  defendant  is  a  buyer  of  coals  at  IViw- 
€q/ile :  And  he  is  fucd  not  upon  the  note,  but  for  the 
original  debt. 

It  was  argued  on  the  other  fide  by  ferjeant  Bcotle^ 
(i)  That  this  note  was  not  given  in  fatisfaSion  of  a 
precedent  debt ;  it  being  ftated  in  the  cafe,  that  the 
coals  were  bought,  and  the  note  delivered  on  the 
fame  day  ;  fo  that  the  whole  is  to  be  regarded  as 
one  intirc  tranfadion.  This  cafe  therefore  differs 
from  that  in  Salk.  124.  the  note  being  there  given 
for  a  precedent  debt.  And  here,  the  keeping  the 
note  fo  long,  and  the  indorfing  it  over  by  the  plain* 
tiff,  is  fufficient  evidence  that  it  was  accepted  as  a 
fatisfaQion.     To  this  point  the  ferjeant  cited  6  Mod* 

U)Biiii.     147.  and  Griffith  and  Pope^  (a)   10  W.  3.  in  C.B. 

^•**-'53.  zt  Guildhall,  before  Treby  C.  J.  (Which  cafe,  he 
faid,  he  took  out  of  the  MS.  notes  of  ferjeant 
Salkeld)*  That  was  an  a£tion  upon  2n'  indebitatus 
ajfumffit  for  goods  fold  and  delivered  :  And  it  was 
proved  at  the  trial,  that  the  plaintiff  had  fold  glafles 
to  the  defendant,  who  gave  him  a  bill  for  the  money 
drawn  on  one  L.  whereupon  the  plaintiff  gave  to  the 
defendant  a  receipt  for  the  bill  generally.  L.  accept- 
ed the  bill,  but  afterwards  proved  infolvent,  the  bill 
being  unpaid :  And  three  years  after  the  bill  was 
drawn,  notice  was  given  to  the  drawer.  And  the  C  j« 
'  -  dircftcd  the  jury,  that  the  plaintiff  *8  keeping  the  bill 
for  fo  lonjg  a  time,  was  fufEcient  evidence  that  he 
accepted  it  as  payment.  As  to  the  fecond.  point,  it 
was  urged,  that  this  note  being  given  for  coals,  and 
tby  perfon^  who  were  lighter-men  and  buyers  of  coals 
in  London,  it  is  in  every  circumftance  within  the  act : 

And; 
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And  it  makes  no  difference  that  the  note  was  indorf- 
ed  over,  the  ftatute  being  general,  and  the  words 
are,  *^any  law»  cuftom  or  ufage  to  the  contrary 
"  thereof  notwithftanding."  It  was  alfo  obferved, 
that  a  mutual  advantage  is  given  thereby  to  the 
indorfor  and  indorfee  :  To  the  lafl:,  by  giving  him 
twenty  days  to  proteft ;  whereas  he  had  but  three 
days  before  :  And  to  the  other,  by  difcharging  him, 
if  there  be  no  proteft  within  that  time. 

•But  the  whole  court  were  clearly  of  opinion,  (i)  *  P  ^9^ 
That  the  ftatute  of  G.   2.  doth  not  affed  this  cafe, 
that  ad  extending  only  to  contraSors  for  coals,  and 
to  cafes  between  an  indorfor  and  indorfee  ;    whereas 
this  a&ion  is  not  brought  upon  a  note.     (2)  It  was 
held  (by  Lee  C.  J.  and  Page  and  Probyn  juft.)  that 
where  a  note  is  taken  for  a  precedent  debt,  which  is 
the  prefent  cafe,  it  muft  be  intended  to  be  taken  by 
yv}  of  payment,  upon  this  condition,  that  the  note 
|s  paid  in  a  reafonable  time  :  But  if  the  perfon  accept* 
ing  it  doth  not  endeavour  to  procure  fuch  payment, 
and  the  money  is  loft  by  his  default,  he  muft,  and  it 
is  reafonable  that  he  ihould,  bear  the  lofs.     And  Lee 
C.  J.  cited  Ward  and  Evans  (a) ;    and  Griffith  and  (^)  ^  Lo^d 
Popey  (which  he  ftated  in  the  fame  manner  as  at  the  i^>ym.  ^%%. 
bar)  as  cafes  in  point.     And  Probyn  yxii.  faid,  that^^^J^J;**- 
as  here  the  note  was  indorfed  over  by  the  plaintiff,  it  Rep.  138. 
is  to  be  intended  that  thereupon  he  received  the  mo-  ^  ^^]^^{^ 
ney ;  fo  that  as  to  him  the  agreement  is  performed,  n  m<^. 
But  Chaff  le  juft.  doubted  as  to  this  point,  becaufe  J*^- **^'^ 
the  receipt  feems  to  be  a  full  agreement,  that  the 
not^  (hall  not  be  a  difcharge  of  the  debt,  unlefs  it  be 
actually  paid.     To  which  the  reft  of  the  court  an- 
fwered,  that  the  receipt  is  indeed  a  plain  proof  that 
the  note  was  not  accepted  as  Aoney  ;  but  it  would 
be  very  hard  to  conftrue  it  in  fo  ftri£l  a  manner  as  to 

make 
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make  the  accepunce  of  the  note  quite  iafignificatt, 
where  the  party  keeps  it  for  a  long  times  asd  the 
money  due  thereon  is  loft  through  his  own  lachcb: 
For  according  to  this  he  may  keep  the  note  for  twen- 
ty or  thirty  years,  and  then  come  and  charge  the 
other  party  with  the  original  debt. 

But  Ck^ple  juft.  ftili  hefitating,  the  cafe  WM  ad- 
journed. 

Ste  po(l«  tiST,  Judgment  for  the  defendaDt* 


*  P  ^9^  •Moore  againft  Wschr. 

Ante  47.  r-jpHis  cafe  was  now  ftirred  up  again  by  Mr.  fi/- 
X  w^r  for  the  plaintiff  in  error ;  and  no  one  ap- 
pearing on  the  other  fide,  the  judgment  was  reverf- 
ed :  And  the  court  faid,  there  was  a  very  ftrong  eb* 
je&ion  in  the  cafe,  but  they  did  not  intimate  vh»t 
was  the  obje^on. 


S.C.aSua* 

1089.  Cbapman  againft  Matti/on. 


tor^rthe  A  ^  attachment  was  prayed  laft  Hilary  term  by 
Chancery  jf\  Mr.  Denifon  againft  Mr.  Hilton^  the  curfitor 
h  bou'nd'to  ®f  ^he  Chancery-court  of  the  county-palatine  of  Dur- 
make  out  1  butn^  for  refufiug  to  make  out  a  mandate,  upon  an 
«pon"L..^{'^^  t^ti^^U  which  iffucd  out  of  this  court  to  the 
/iw/direaed  bifhop  of  Durham.  And  it  was  faid,  that  the  aSion 
ftopo/*'    was  indebitatus  affumpftt  for  70A 

Durham, 

Againft 
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Againft  this  motion  it  was  now  argued  by  Mr. 
Bocfkj  and  the  attorney  genera!  of  the  county •pala- 
doe  of  D.  (1)  That  this  latitat  commands  the  bifliop 
of  Z>.  to  do  what  by  ad  of  parliament  he  is  prohibit- 
tA :  For  it  direfts  the  bi(hop    **  by  your  writ**  to 
command  the  fhcriff,  &fr.   whereas  it  fliould  hare 
been  faid  [our  wrk]  in  the  name  of  the  King ;  ac- 
cording to  the  ftatute  of  27  H.  8.  c.  24.  (/e£l.  3.) 
which  requires  all  writs  in  counties-palati^ie  to  be  in 
the  King's  name.     And  though  this  writ  is  manda* 
tory,  yet  it  implies  a  negative,  that  the  procefs  to  be 
iflaed  by  the  btfhop  fhalT  not  be  in  the  King's  name : 
AnA  in  the  fame  manner  the  ftatute  of  a^  H.  6. 
c*  10.  which  is  in  the  affirmative,  implies  a  negative, 
that  {heriffs  fhall  not  take  more  fees   than  are  there 
prefcribed.    (aj  The  ftatute  of  2  G.  a.  c.  33./.  22.  is 
oot  here  compfied  with,  this  latitat  being  not  fub- 
fcrihcd  by  any  attorney  of  the  county-palatine,  whofe 
name  might  be  put  to  the  mandate,  but  by  an  attor- 
ney of  this  court  only ;  which  is  contrary  to  the  con- 
ftant  praftice.    But  fappofing  that  ♦neither  of  thefc  *  P  19^ 
objedions  will  prevail,  the  queftion  will  then  be, 
ivhether  a  latitat  runs  out  of  this  court  into  the  coun- 
ty-palatine of  Dnrham  :  And  this  may  be  now  very 
properly  determined,  efpecially  as  a  motion  has  been 
already  made^  on  the  inftance  of  the  bifliop,  for  fu- 
pcrfcding  the  latitat.     2   Saund.  193.     Now  as  to 
this  point,  which  is  of  great  confequence  to  counties- 
palatine,  (for  if  thefc  writs  run  there,  they  will  have 
but  little  jurifdt£tion  left)  it  is  to  be  obferved,  that 
this  county  is  a  county-palatine  by  prefeription,  and 
of  great  antiquity.     SddetCs  titles  cf  honour^  part  2. 
c*  S-  53^-     CawbderCt  Britan.  p.  5  £.  3,  58- 

fl-    ly  E.   V  56.  a.    And  formerly  the  owners  of 
counties-pafatine  had jrr/ra  regaHa.    lliey  might  par- 
don 
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don  treafons,  and  all  felonies  vhatfoever ;   and  had 
the  power  of  appointing  juftices  in  eyre^  of  gaol« 
delivery,  and  of  the  peace ;  and  alfo  of  ifluing  all 
kinds  of  writs,  both  original  and  judicial,  in  their 
own  names.     The  jurifdiftion  of  counties-palatine  is 
confidered  as  an  original  jurifdidion ;   and  is  fupe- 
rior  to,  and  more  abfolute  than,  that  of  any  other 
franchifed  or  exempt  courts  ;  as  thofe  of  the  cinque- 
ports,  or  of  ancient  demefne  :    For  of  thefe   the  ju- 
rifdi&ion  mud  be  pleaded ;  whereas  of  the  other, 
this  court  will  take  judicial  notice.     9  H.  7.  I2.  Bro* 
judgment  76.     2  Inft.  557.     4  In/i.  212.     i  Sdund* 
74.     S.  C.  I  Sid.  330.    This  (hews,  that  there  is  no 
fufpicion  that  there  is  any  failure  of  juftice  within  the 
jurifdidion  of  counties-palatine.     Indeed  in  cafes  of 
treafon  and  attachment,  procefs  out  of  other  courts 
will  run  in  counties-patsltine  ;   the  reafon  whereof 
is,  that  thefe  touch  the  prerogative  royal,  and  imply 
a  non  amittas :,   And  to  it  is  in  the  cafe  of  the  King's 
debtor,  as  in.  .^.fuo  minus ;    this  being  in  aid  of  die 
crown.     And  a  writ  of  error  may  be  brought  on  a 
judgment  given  in  a  county-palatine,  thi;  writ  being 
only  in  nature  of  a  commiilion  for  corr e^ng  the 
errors  of  the  judgment}  and  without  it  there  would 
be  a  failure  of  juftice,  as  there  is  no  other  way  for 
redifying  the  judgment.     But  none  of  thefe  reafons 
extend  to  the  pr^fept  cafe,  which  is  that  of  tbcJE^ng[s 
ordinary  writ.      And  that  the  jprifdifhion  of  this 
t  p  ig^ county-palatine  is  lan  ^exempt  jurifdidion,    within 
which  the  King's  writs  do  not  ordinarily  run,  appears 
by  the  following  authorities.     Stat,  deprarog.  Regis f 
ly  E.   2.  <,  If     Stat.  9  £.  3.   c.  4.     Stat.  8  £•  4* 
€.  2.    5/^/.  1  E.'  6.  c.  lo.    Sfat*  5,  6  E.  6,  c.  26. 
Stat.  5  EUz.  c.  23.  /.  1 1.     Stat.^  31  Eliz*  c.  9.  M^J' 
nar^9  Edw.   2,  424,  613.    45  E.  3.  17.  (cited  4 
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Infl.  219.)  49  E.  3.  24.    50  E.  3.  5.     30  H.  6.  6. 
32  E  6.  25.  ^,    39  H.  6.  21.     9^.  7.  1 1.  ^.     S^v. 
35-    2  Roll.  Rep.  53.     I  5ii//?.  160.     3  Bulji.  158. 
1  Piw/.  155.     S.  C.  2  Lw.  24.     I  Salk.  354,  Prince* 
and  Moulun^  (a)  Hi/.  7  ff .  3.     AAion  on  the  cafe  M  canii. 
in  this  court  for  exalting  a  milUbank,  whereby  fome  Ifil'.*^.*' 
meadows  in  Che/ter  were  orerflowed  ;  and  the  caufe  R«3r'  »48- 
was  fcnt  down  by  mittimus  to  be  tried  there :    And  f,*"  m^^** 
afterwards  the  judgment  was  arretted  here  for  a  fault  131.  Hoit. 
in  the  declaration.    A  writ  of  error  was  brought  J|*;  p*"^*- 
iiereupon  in  the  Exchequer,  ^26  May  1699.  and  it 
was  held,  that  the  adion  ought  not  to  have  been 
brought  in  this  court :   And  the  judgment  was  re- 
verfcd.    Dodd  2Lnd  Fletcher j  {b)   Trin.   8,  9  W.  3.(*)Poa. 
M.340.     Debt  on  bond  in  the   King's  Bench, '^s- » 97. 
and  the  caufe  was  tried  at  Cbejier^  and  the  plain- 
tiff obtained    judgment;    whereupon    a    writ    of 
error  was  brought  in  the  £xchequer*chamber ;  and 
Trin.  i\W.   3.  the  judgment  was  reverfed.     Done 
^ni  Ricbard/on^  (0  Trin.  6  Ann.  Roll.  89,     Aftion.(r)  Pod. 
on  the  cafe  in  ■  for  obftru£ting  a  way  in  the  ^^7- 

county.palatine  of  — —  and  the  plaintiff  obtained 
judgment,  upon  which  a  writ  of  error  was  brought ; 
but  the  defendant  in  error  did  not  think  proper  to 
compel  the  plaintiflFto  proceed.  Leach  and  Pagej  (dj  (d)  foh. 
Mich.  1 1 .  Ann^  Motion  to  fuperfede  an  habeas  corpus  *?*• 
which  had  iflued  to  the  county-palatine  of  Chejler^ 
becaufe  the  caufe  would  be  thereby  taken  out  of  a 
rightful  jurifdidion :  And  after  great  debate  it  was 
agreed,  that  where  it  appeared  the  defendant  redded 
in  the.  county-palatine,  it  could  not  be  removed   by 
habeas  corpus  ;  and  the  writ  was  fuperfeded.     As  to 
the  cafe  of  A6tm  and  Semner^   (js)  Hil.  $  G.  i.'inC.  (•)  uu. 
5.  that  was  a  local  aftion,  and  confequcntly   there  p"^^'  */^' 
might  be  a  failure  of  juftice,  if  it  was  not  maintain- 
able \  Whereas  this  is  a  tranfitory  adion,  and  may 

be 
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be  brought  in  any  county.  It  was  further  urged)  that 
•  p  iQ.  it  would  be  of  great  *  inconvenience  to  the  inhabi' 
tants  of  counties-palatine  to  fubjcd  them  to  the  writs 
of  this  court ;  and  a  great  infringement  of  the  prifi- 
leges  of  the  attornies  of  thofe  counties :  And  it  will 
aUb  leflen  the  revenue  of  the  bifliop  of  D*  who  b  in- 
titled  to  a  fine  where  the  caufe  of  adioa  is  above  40/. 
Befides,  the  writs  of  this  court  were  never  obeyed  ia 
the  county-palatine  of  Durham ;  [[whereof  affidavits 
were  produced,  fworn  by  feveral  antient  attornies 
there.]  And  if  there  are  any  precedents  of  fuch 
writs  ilTuing  to  other  counties-palatine,  it  doth  not 
afied  the  right  of  this  county  :  And  precedents  of 
procefs,  without  any  judicial  determioation,  are  of 
fmall  weight.     Vau^.  419. 

On  the  fide  of  the  motion  it  was  argued  by  folici- 

tor  general   Strange  and  Mr.  Denifotij  (i)  That  tbe 

fiatute  of  27  H.  8.  does  not  extend  to  a  mandate  oa 

a  latitat  J  this  being  not  an  original  or  judicial  writ, 

but  only  by  way  of  bill.     Befides,  this  latitta  is  to  be 

underftood  according  to  common    parlance,   and 

means  fuch  a  writ  as  by  law  the  biihop  may  iffue ; 

and  it  is  called  [your  writ"!,  becaufe  it  is  tefied  in  his 

name,    (a)  The  name  of  an  attorney  is  fet  to  the 

latitat^  and  this  is  fufScient :    But  to  mandates  in 

counties^palatine  it  is  never  fet ;    nor  is  it  to  be  fup- 

pofed  that  the  attornies  of  thcfe  places  would  apply 

for  or  fign  fuch  mandates.    Befides,  the  procefi  hath 

not  yet  iflued,  and  after  this  the  name  muft  be  fet. 

As  to  the  main  point,  the  jurifdi&ion  of  coundes- 

palatine  was  formerly  vexata  quejiio ;  but  of  late  years 

it  has  been  fuUy  fettled,  particularly  in  A/ion  and 

r/jAnte    Somtier.    (f)  That  indeed  was  a  local  adioa,  but 

j||;  ^^^'  this  makes  no  difference  :    For  as  in  fuch  cafe  if  the 

caufc  of  aftion  arifes  within  the  jurifdi£tioa  of  the 

county- 
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cottstj-palatuie,  yet  to  prevent  a  failure  of  juftice, 
(/.^.  if  the  defendant  does  not  live  there,  or  has 
oothing  amefiuble  to  fatisfadion)  this  court  hath  a 
jariftlidion ;  fo  in  tranfitory  adions,  which  this  does 
not  appear  to  be,  where  the  caufe  doth  not  arife 
within  the  county-palatine,  it  will  be  a  manifcft  fai* 
kire  of  jufttce  if  the  defendant  cannot  be  arretted  in 
Ac  county-palatine.     That  the   writs  of  this  court 
nm  there,  feems  plain  by  the  ftatute  of  11,  12  W. 
3.  V.  9.  and  by  the  rule  made  Trin.  12  C.  i.  that  *  P  195 
the  iheriflF  of  Cbejier  (which  is  a  county  fuperior  to 
Durham^  4  It^.  21  r.)  do  return  all  writs  from  this 
court,  under  the  penalty  of  50/.    And  to  intitle  the 
Goonty^palatine,  it  muft  be  (hewn,  that  the  caufe  of 
adion  arifes  within  its  jurifdi&ion  ;    for  if  it  arifes 
clfewhere,  die  plaintiflf  cannot  recover  in  the  county* 
palatine,     llie  prefent  queftion  is  certainly  of  great 
confequence;   and  therefore  it  is  very  improper  to 
determine  it  on  motion ;   but  it  ought  to  be  put  in 
&ch  a  way  as  that  it  may  receive  the  determination 
of  the  dernier  refort;    and  therefore  a  plea  to  the 
jttrifdidion  is  the  only  way  in  which  the  defendant 
can  take  advantage  of  this  matter.     Iii%.  jurifdidion 
29,57.  confirmed  in  C^ind.  115.    Sav.  ^S*    4^^- 
213.     I  a  Co.  114.     Hardr.  509.     Carth.  354.  Lee 
and  Ranfame^  (s)  HiL  9  G.  a.     A  latitat  iffued  to  W  Poft. 
the  county-palatine  of  Lanca/ier^  to  which  it  was  re- 
turned, diat  the  caufe  of  adion  arofe  within  the 
jurifdidion  of  the  county-palatine,  and  that  fuch 
writs  did  not  run  there :    but  the  court  quafhed  the 
return ;  for  that  it  does  not  lie  in  the  officer's  mouth 
to  return  this  matter.  And  (it  was  now  faid,  that)  all 
other  counties^palatine  fubmit  to  procefs  iflued  out  of 
this  conrt ;  which  is  a  (Irong  proof  of  its  legality.   In 
the  cafe  of  Prince  and  Moulton^  cited  tantra^  the  on- 
ly matter  the  court  went  upon  was  the  fault  in  the 

declaration. 
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^  declaration.     And  in  Done  and  Richardfm  no  judg- 

ment was  given.  And  though  in  Dodd  and  Fktclir 
the  judgment  was  reverfed,  it  was  to  the  diflatisfac- 
tion  of  C.  J.  Holtj  and  other  judges ;  as  was  men* 
tioned"  in  jtdon  and  Sotnner ;  and  that  cafe  was  not 
there  adhered  to.  As  to  fuperfeding  the  writ,  that 
cannot  be  done  now,  becaufe  it  is  returnable;  in 
which  cafe  it  is  never  done :  And  Mr.  foiicitor  tud* 
he  believed  there  was  a  cafe  where  the  court  rcfufcd 
to  fuperfede  an  excommunicato  capiendo  after  it  was  re- 
turned. To  this  point  the  court  now  agreed :  And 
Lee  C.  J.  faid,  it  had  been  fo  determined  in  the  cafe 
of  a  mandamus. 

But  as  to  the  principal  point  the  court  took  time 
to  advife :  And  afterwards  in  this  term  Lee  C.  J.  de- 
livered the  refolution  thereof  as  follows  : 
♦  P  196  •There  is  no  ground  for  the  conceit^  that  the  late 
a&  for  regulation  of  attornies  is  in  this  cafe  broken  \ 
inafmuch  as  the  latitat  iflued  out  of  tbis  court,  and 
was  (igned  by  an  attorney  hereof.  Upon  the  laft  ar- 
gument the  court  faid*  that  this  ftatute  does  not  ex- 
tend to  mandates.  And  fuppofing  the  pradice  of 
the  county-palatine  to  be  to  the  contrary,  as  has 
been  mentioned,  this  is  no  excufe  to  the  officer, 
becaufe  if  this  court  can  fend  a  writ  to  the  county- 
palatine,  it  ought  certainly  to  be  obeyed.  In  this 
point  the  prefent  cafe  is  fimilar  to  that  of  Mr*  Teates^ 
the  deputy  of  the  cti/los  brevium  in  the  Common  Pleas, 
which  was  Mich.  4  G.  i.  A  certiorari  was  there 
awarded  out  of  this  court,  for  removing  an  original 
from  the  Common  Pleas ;  and  for  not  doing  this,  an 
attachment  was  prayed  againfl:  the  officer,  upon  an 
affidavit,  that  the  faid  original  was  amongft  a  bundle 
of  papers  in  the  office.  And  although  it  was  fworn 
on  the  other  fide  by  Teates^  that  a  ne  recipiatur  was 
entred  againfl  the  original,  and  that  this  could  not 

be 


XASTER  TERM»'ii  GEO.  IL  173s* 

be  filed  before  the  ne  redpiatur  be  taken  .off,  which 
cannot  be  done  by  the  pradice  of  the  Common  Pleas, 
widioQt  leave  of  that  court ;  this  was  held  to  be  no 
fufficient  ezcole  for  Teates^  becaufe  as  this  court  had 
a  power  to  fend  a  cerfiorarir  they  may  lawfully  ufe 
all  means  that  are  proper  for  attaining  the  end  of 
fending  it ;  And  he  was  committed.  And  Eyre]u{tf 
iaid,  mat  the  power  of  this  court  would  be  very 
precarious  if  fuch  excufes  were  to  be  fuffcred.  The 
other  exception  to  the  form  of  the  writ  is  not  mater 
rial:  For  by  the  words  |l)y  your  writ  J  the  bifhopis 
commanded,  in'effed:  and  Siccording  to  the  meaning 
thereof,  by  his  writ  under  the  feal  of  the  county- 
palatine,  &fr.  and  to  compel  the  flieriff  as  by  law  he 
ought. 

Under  the  principal  queftion  much  hath  been  (aid 
of  the  dignity  of  counties-palatine,  and  of  thefupe- 
rioriiy  of  the  jurifdidion  thereof  to  other  inferior 
courts:  And  particularly  it  has  been  faid,  that  judg- 
ments given  in  the  courts  oiWeJlminJlir'baU^  in  all 
cafes  where  the  ^counties-palatine  have  a  jurifdiaion,  *  *97 
ire  abfolutely  void  ;  whereas  they  are  voidable  only 
where  any  odier  inferior  co^rt  has  jurifdi^lion.  This 
pomt  I  (hall  not  controvert ;  but  it  doth  not  affed 
^e  prefent  queftion,  which  is,  whether  the  King  in 
this  court  can  fend  a  writ  to  command  the  deputy- 
officer  of  the  court  of  this  county-palatine  to  ifluc  his 
mandate.  It  is  urged  that  he  cannot,  becaufe  brevia  v.  Har* 
domini  reps  non  currunt  into  counties-palatine  ;  and  ^*^^** 
the  ftatutes  of  17  £.  2.  f.  i.  i  £.  6.  c  10.  5  EL  ^1%,  it^* 
c*  Z^*  f.  !!•  31  EL  c.  9.  and  others  have  been 
eited  to  this  point.  However  it  has  been  agreed  at 
the  bar,  that  this  rule  is  to  be  underftood  under  feme 
reftriaions.  In/^InJl.  a  12.  there  are  three  excep- 
tions made  to  it :  And  befides  thefe,  it  appears  that 
R  other 
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ether  writs,  and  in  otbet  iiiftanc^,  have  gone  t6 
counties-palatine ;  as  in  i  Sid.  91.  i  5d£K  146.  As 
to  the  cxprcffion  in  the  afts,  that  the  King^«  vititt  do 
not  run  into  counties-palatine,  the,  meaning  is,  thtf 
thc^-  do  not  run  to  thciheriffs  of  thofe  cooiitfes; 
which  they  do  not,  becaufe  thtfc  arc  Hot  thcB3flg*s 
officers :  And  that  this  is  the  jiroper  cdnftruSion  of 
that  exprcffion,  appckrs  partly  by  the  preamble  of 
the  ftatute  of  i  E.  6.  c.  to.  On  this  fide  of  the 
^ucftion  Was  cited  Dodd  and  Fletthtr^  where  the 
I  judgment  of  this  court  was  rcirerfed  in  the  Exchc- 

j  qucr-chambcr,  it  appearing  that  the  caufeofaftion 

krofe.in  a  county-palatine.    But  this  (as  I  was  in- 
formed by  Sir  Clement  Weargj  who  told  me,  he  re- 
ceived his  report  from  the  deputy  of  the  Exchequer) 
Ante  104.  ^^^  ^^^^  at  the  inftance  of  the  defendant  in  error, 
for  the  fake  of  expedition,  the  judges  in  the  Exche- 
quer being  divided  in  opinion.     VvTie  and  Rkhri' 
Jhn  was  alfo  cited,  but  no  judgment  was  there  given. 
And  in  Prince  and  Moultonj  the  judgment  was  re- 
verfcd   on  a  different  point,    and  no  opinion  was 
given  upon  that  of  jurifdiftion.     It  hath  on  the  other 
fide  been  often  determined,  that  if  a  perfonal  aftion 
is  brought  in  this  court,  where  the  caufe  of  a&ion 
arofe  in  a  county^palatine,  and  the  defendant  doth 
not  plead  to  the  jurifdiftion,  he  can  take  no  advan- 
tage thereof.     Tn  the  cafe  of  Ridden  and  Sir  CbarUi 
{b)nigden  Hedges  J  (b)  Paf.  iiW.^.  (which  I  have  from  a  MS. 
Ti  M^d^'    report)  ferjeant  Carthew  •reflefted  on  latitats  being 
^46.  Ld.    fent  into  counties-palatine :    At  which  H$lt  C.  J.  was 
J*^44«*  greatly  offended  j    and  he  iaid,  that  if  a  man  is  ar- 
"*  *  ^98  feftcd  in  a  county-palatinc,  and  he  doth  not  plead  to 
the  jurifdiftion,  this  court  ihall  hold  plea  thereof: 
And  fo  (he  faid)  it  is  not  only  in  a  perfonal  aftion, 
where  the  caufe  thereof  arofe  in  a  county^palatine, 

but 
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Int  alToin  a  bcal  one,  if  there  he  no  plea  to  the 

jorifdi&ion:  And  he  cited  la  Go.  114.    Ftt%.jurin 

^  57^    Agreeable  herMrith  sire  the  cale»  cited  iif 

Cmi6.  f  I,  354.  and  of  8ofhner  and  ^/%;i,  P^j/T  | 

&  I.  itt  Cr  J.    There  the  plaimiflF  declared  agslinft 

tbe  defendants  in  €i0o(r  mar^^  for  taking  a  gelding* 

At  to  the  force,  tbef  plead  Not  guilty ;   and  as  to 

tk  refidoe^  that  two  of  the  def^dantH  were  tf^tr^ 

ixc%oiz  yiWitiCbiJiet^  and  the  thifd^  d  eoilftabtd 

diereof ;  and  fo  they  joftify  by  way  of  diftfefs,  undet 

die  ftatnte  of  43  Ekx.    To  whkh  the  plainttlFrcplied 

f^fyue  injuria  fuapr^^n :  And  judgment  Iras  tbeJre-« 

upoa  given  for  the  plaintiff.    A  ^rit  of  error  was 

bnmght  of  this  judgment ;  and  after  two  argnments^ 

Ac  one  by  Mr.  Bootte  for  the  plaintiff  in  error,  (in 

vUch  be  argued  much  to  the  fame  effed  as  be  has 

<ionem  this  cafe)  and  by  Mr.  Fazakerly  on  the  other 

fide;  and  the  ocfaer  by  ferjeaot  Chejhire  and  Mn 

R»oe,  the  judgment  was  affirmed  in   this  court* 

From  thdfe  cafes  it  appears,  that  in  alt  perfonal  a£ti«> 

0M9  whether  local  or  tiranfitory,  if  there  be  no  plea 

to  the  jurifdiftion,  the  coutts  ot  We/hninfter-hail  may 

bold  plea  thereof.    If  indeed  tbe  title  of  lands  in  a 

<^my.palatine  comes  in  queftion  in  a  real  adlon, 

tbat  can  be  brought  only  in  fucb  county ;  the  true 

^on  whereof  is,  and  fo  it  was  mentioned  by  lord 

chief  juftice  Holtj   in  tbe  cafe  of  Ridden  and  Sir 

(Charles  Hedges^  that  in  fuch  cafe  the  fummoni  muft 

be  on  the  land,  and  no  judgment  can  be  given  until . 

^cr  appearance.     But  in  eje£lments  it  hath  been 

thought  proper  to  plead  to  the  jurifdiftion  :  And  in 

Wy  Falcmbridge*%  cafe,  (1)  Trin.  3.  G.  1.  in  this  (,)  »amard 

coun,  it  was  moved  by  Mr.  Reeve ^  for  leave  to  plead  ®- ^' ^' 

tothc  jurifdidiion  ;  and  he  told  me,  the  defendant  not.  s.  p! 

pleaded  accordint^ly.      Where  it  is  faid  therefore  in  videHarg. 

Ra  thcl;^"-^"'- 
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the  books,  that  where  a  countjr-pkktmehasajiuif' 

di&ion,   an    aAion  brought  in  another  court  is 

^p    ^^void}    this  *muft  be  underftood  of  real  adions, 

^^  and   of    fudi  perfonal    adions     in   which  there 

is  a  plea  to  the  jurifdi£don.     i  Mad.  8i.   llie 

prefent  a&ion  may  (for  ought  appears)  be  a  tranfi- 

tory  one  ;  and  the  defendant  may  be  fled  from  the 

ju(Uce  of  this  court ;   and  therefore  it  is  within  the 

reafon  of  the  above  cafes^  and  like  that  of  Lee  and 

Ran/ome  in  this  court,  Micb»  gG.  2.    A  latitat  was 

there  dire&ed  to  the  duke  of  Rutland^  chancellor  of 

the  county-palatine  ofLancaJier ;  to  which  there  was 

a  return,  that  the  county  of  Lancqfter  is  a  county- 

palatine,  where  the  King's  writs  do  not  run,  and 

that  all  pleas  are  pleadable  in  the  courts  of  the  laid 

county*palatine,  except,  &ff •  and  that  no  inhabitant 

of  the  faid  county-palatine  oueht  to  be  compelled  to 

anfwer  out  of  the  fame ;  and  further,  that  the  defen- 

I  dant  is  an  inhabitant  of  the  faid  county  palatine,  &^ 

I  In  this  cafe  no  folemn  opinion  was  given,  but  the 

I  court  declared,  that  the  return  was  frivolous ;  and 

therefore  it  was  quaflied :    But  no  attachment  was 

granted,  becaufe  the  parties  came  to  an  agreement. 

(iliId*B*R. '"  Griffith  and  Alcock^  {k)  Hil.  7  G.  a.  in  this  court, 

3i8,V7>   ^^  queftion  was,  whether  the  fervice  of  a  copy  of  & 

337. 398-  latitat^  the  debt  being  under  lo/.  was  fuffidentina 

county-palatine  without  a  mandate ;  and  it  was  held 

to  be  a  good  fervice  on  the  words  of  the  ^& ;  and  it 

was  there  agreed,  that  there  was  a  right  of  execut* 

ing  the  latitat  in  the  faid  county.     And  (in  fn>* 

^^&  ^  ^*  ^\  *^  ^^^^^  ^^  Common  Pleas  came  into  the 

Barnes,      fame  Opinion.     The  ftatute  (^  1 1  H^.  3.  r.  9.  /  2* 

^**         feems  to  allow  of  writs  ifluing  out  of  Wejiminfwr* 

ball  to  counties-palatine,  the  words  thereof  beings 

"  any  of  his  Majefty's  courts  of  record  at  We/hfur^er!' 

without 
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withoot  confining  it  to  the  court  of  Exchequer. 
Upon  the  whole  therefore,  if  the  defendant  would 
take  advantage  of  the  want  of  jurifdi&ion,  he  muft 
pbdit. 

And  the  rule  for  la  attachment  was  nude  abfo- 
late. 


A«iicar£«iJMfnuttiiitolirjAr.---V|iiePi«7V«J7flKi.  Doii|^ios.£%^ 
V.  7«a,  Doog.  M3.  n>— JUwrty  T.  7fcMf..J  WilCs93.  conir-Vkto  Har- 
|r»T^iTnas,379. 
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Motion  for   A   N  adion  on  a  by-law  having  been  broaght  bT 
an  attach.  £\    thc  bailiffs  of  Scarbotougb  and  others  agaiolt 
nen^can-  j^^^j^^^  ^j^j  Others^  in  wbich   the  plaintiflPs  were 
grounded    nonfuited,  an  attachment  was  granted  againft  the 
"uAmx-   plaintiffs  (one  of  whom  was  Belt)  for  payment  of 
"Y'f  °b     ^^  ^^^^  '    ^^^^c**P^^  ^°^  Stipbenfon^  on  the  part 
confent/    of  the  plaintiffs,  tendered  the  cods  to  MinJbvU^  one 
of  the  defendants,  who  accepted  the  fame  accord- 
ingly.    And  an  attachment  was  now  prayed  againft 
him,  for  abufing  the  procefs  of  the  court,  by  tak- 
ing an  unreafonable  fum  for  cods  :    And  an  affirma- 
tion of  Stepbenfofij  a  quaker,  was  now  offered  in 
fupport  of  the  motion.  But  folicitor  general  Straxilt 
obje£bed  hereto,  that  this  is  a  criminal  cafe,  cipea* 
ally  as  the  caufe,  in  which  this  motion  is  made,  is 
intitled  Tbe  King  and  Bell^  and  not  the  bailiffs  of  S* 
and  Redbead  and  others  :    And  confequently  this  af- 
firmation is  no  evidence,  by  the  ftatute  of  7, 8  W^^* 
€.  34.  {f.  6.) 

On  the  other  fide  it  was  argued  by  Sir  Tbcm 
Abney  and  ferjeant  Agar^  that  tbe  affirmation  ought 
to  be  received,  becaufe  the  original  fuit  is  a  civil 
one  ;  and  confequently  the  prefent  cafe  is  not  to  be 
confidered  as  of  a  criminal  nature.  And  they  cited 
Powell  and  Ward^  Eaft.  5  G.  2.  Where  an  attach- 
ment  was  prayed  againft  one  for  non-perforioance  of 

an 
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ap  vnxd  i  wd  dip  iJirmatipn  of  a  quaker  in  fup* 

port  qJF  the  mptiou  was  allowed :    4ud  the  court 

tbe^e  r^d^^  that  uxitil  iw  attachment  is  granted*  there 

b  nio  crimuial  fuit  in  ccqrt ;  but  ^a|:  pn  a  motion  for 

an  iaformat}o)[^  an  affirpation  is  never  allowed* 

And  in  that  cafe  The  King  and  Wycb  (a J  was  cited  j  ^'J  »  stn. 

which  (as  ^i^n^  faid^  who  was  couniel  therein)  was  ^*' 

an  information  againft  an  attorney  for  male-pradice, 

aod  an  affirmation  cm  the  fide  of  the  prolecutor  was 

rcfiifed.    The  late  cafes  of  The  ^King  and  Shocks  •  p  aoi 

fi»^^,    •  and  of  Jtmes  and  Hudfon^    f  ^^''^  ^^^^ 

mentioned  ;  where  this  point  came  in  queftion,  but 

was  not  determined^  the  matter  being  compromifed 

in  both  diofe  cafes* 

In  the  principal  cafe  the  court  faid,  that  it  made 
no  difference,  whether  the  original  fuit  be  a  civil 
or  a  criminal  one ;  but  it  muft  be  confidered  as  it 


*  Xb^  and  SbatkRitgttm^  HiL  %  G.  a.     Motion  for  an  information  againft  See  Rgx,  ▼. 
defieadtot,  a  qnaker,  for  refufing  to  aft  at  flieriff  of  Tork,  he  having  been  Gitrdntr, 
ckded  into  that  office  ;  againft  which  hit  own  affirmation  wae  offered  to  be  sBur.1117. 
^^  bat  oppofed  s  And  on  this  fide  was  cited  (befides  Tbt  Ki^g  and  ffyeh)  Ciiver  v« 
■     "and  Lawratef,  HU.  6  G.  ft.  where  an  affirmation  of  a  qnaker,  in  fup-  tawrtnct^ 
port  of  a  motion  for  anfwering  the  matters  of  an  affidavit  was  refofed.    Bat  2  Stra.  946* 
ia  the  principal  cafe  lord  HarJwch  inclined  to  t  hink,  that  the  affirmation 
(B'Sbt  be  read,  this  being  only  to  induce  the  difcretion  of  the  court,  and 
(Mmv  is  not  flridly  giving  evidence }  nor  is  this  properly  a  caufe.  fA.j 

t  Bud/an  and  Jwesf  ATtcb.  9O.  1.  Upon  motion  for  an  attachment  againft 
^»  and  CUmUrhynit  the  defendant's  bail  below,  for  putting  themfelves  in 
*•  bail  above  without  the  knowledge  of  the  defendant,  the  affirmation  of 
(hott,  one  of  the  bail,  who  was  a  quaker,  was  offered  to  be  read,  and  op- 
pofed :  But  lord  Hardto'uhe  ftrongly  inclined  to  the  reading  it,  efpecially  as 
ibii  was  OB  the  civil  fide :  And  he  faid,  there  is  aa  much  reafon  for  doing  this 
1^,  as  the  examining  him  after  an  attachment  on  interrogatories.  He 
^  propofed,  inftead  of  a  rule  for  an  attachment,  a  rule  for  anfwering  the 
natctn  of  the  affidavit ;  In  which  cafe  (he  (aid)  it  was  clear,  the  affirmation 
night  be  read.  But  the  party  confented  to  waive  his  affirnutioPi  refting  the 
oatter  00  the  affidavits.  (AJ 

now 
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IVefi  againft  Morris. 


rcjcdment  the  jury  were  diredid  to  find  z  ver-TbecoB. 
dia  for  the  plaintiff,  fubjca  to  the  opinion  of  J'^^J^** 
the  court,  upon  the  following  ode. 

Henry  Probate  being  feifed  of  lands  in  fee  of  6oo/. 
feram.  which  he  had  by.defcent  from  his  father 
Sir  George  Probate^  joins  with  his  fon  Henry  (whom 
he  had  by  a  ifirft  venter)  in  fettling  one  moiety  there- 
of aponnioifelf  for  life ;  then  upon  his  wife  tor  life ; 
remsunder  to  Henry  the  fon  for  life ;  remainder  to 
himlw'iz^e  :  And  the  other  ^moiety  is  limited  to  •  p  ^^^ 
Henry  tfaefenior  life  j  ihen  to  his  wife  Eftber  for  life 
for  tier  jointure ;  remainder  to  their  iffue  in  tail ; 
remainder  to  Henry  the  father  in  fee. 

Henry  the  father  had  alTo  two  daughters  by  the 
firft  venter,  and  one  fon  (jCbarles)  and  one  daugh- 
ter {Eleanor^  by  a  fccond  venter.  And  Henry  the 
foaandhis  faid  wife  having  no  iffue,  nor  likely  to 
havd^any,  Henry  the  father  and  his  faid  two  fons, 
by  articles  dated  9  March  17 15.  agreed,  that  for 
the  better  fettling  the  premiffcs,  part  of  the  moiety 
before  lettled  i^>on  the. father  of  200/.  per  ann.  fliould 
be  conveyed  and  limited,  as  in  the  firft  fettlement, 
^tb  remainder  to  Charles  in  fee  :  And  that  in  con- 
fideration  of  500A  to.be  paid  by  Charles  to  his  bro^ 
.  '  ^  thcr 
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ther  Henry ^  on  his  (Cbarks^z)  marriage,  and  500/. 
more  on  the  execution  of  the  conveyances,  (bodi 
ivhich  faid  fums  were  to  carry  intereft,  and  the  firfl 
was  to  be  fecured  by  a  truft-term)  certain  lands  of 
100/.  per  ann.  ^the  other  part  of  the  father's  moiety) 
fhould  be  limited,  after  the  father's  death,  to  Charles 
in  fee.  And  as  to  the  moiety  of  Henry  the  fon,  that 
was  to  continue  fettled  as  before,  with  this  diffisrence 
only,  that  it  was  to  be  limited  in  fuch  a  manner  as 
to  let  in  the  iflue  of  any  future  wife  of  Henrj  the  fon; 
and  that  the  laft  remainder  was  to  be  umited  to 
Charles  in  fee..  ^  . 

Afterwards  by  leafc  and  reltafe,  dated  9, 16  Uej 
1716.  mentioned  to  be  ipade  in  purfuance  of  the 
(aid  articles,  and  reciting^  that  500A  was  then  paid 
by  Charles  to  his  brother  Henry ^  the  pren^ifles  agreed 
to  be  limited  to  Henry  the  fatner,  fe'c.  arid' iJfnrjr  the 
fon,  &fr..  are  limited  accordingly,  with  reshainders 
over  to  Charles  in  fee  ;  and  a  term  is  rai(fcdt)utof 
fuch  part  as  is  limited  to  Henry  the  fon  for  raifing 
aoGo/.  payable  as  he  fhail  appoint,  anf4  10  ^cfo^^^ 
thereof^  to  be  paid  to  the  two  daughters  of  Henrj 
the  father  by  the  firft  venter:  Andas  to. the  looi 
per  ann.  articled  to  bfc  fettled  upon  Charles^  that  is 
limited  to  Henry  the  father  fpr  life,  rtfipafaidcr  to 
truflees  for  ninety^ninc  years,  &?r.  for  Tccuring  the 
P  203  payment  of  the  other*  5Q0A  to  Henry  the  fpOi  and 
alfo  upon  truft  to  pay  Charles  2 jL  per  ^nn*  ixk  Ikn 
of  intercft  for  the  500/.  then  paid^^by  Hpi  to  Henrj 
the  fon ;  remainder  to  Henry  the  foi^  for  Hfe ;  remain- 
der to  Charles  in  fee.  And  there  is  a  provifo,  that 
on  Charleses  paying  the  faid  other  500/,  the  truftecs 
(hall  pay  unto  or  account  with  him  for  the  profits  of 
the  faid  premiffes  of  looh per  ann.  or  permit  him  to 
receive  the  fame.  And  Henry  the  fon  covenants  to 
make  further  alTurances  to  Charles  in  common  formi 
and  confeflcd  a  judgment  for  performance  thereof. 

Am 
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Amh^  17 1 8.  Hsnry  the  father  died,  whereupon 
Cbarks  paid  the  other  500A  and  by  the  confent  of 
Hemjibo  fon^  and  alfo  of  the  truftees,  was  then  lee 
iato  tbf  poflfeffion  of  the  faid  lands  of  100/.  per  antu 
and  received  the  profits  thereof.  And  being  fo 
pofleflcd,  and  alio  intitled  to  the  remainder  in  fee  of 
the  fame  lands  after  the  death  of  Henry  the  fon, 
aad  of  other  part  of  the  premifles  after  the  deaths  of 
bis  brother  Henry  and  EJiber  his  wife  without  iflue ; 
sod  being  alio  feifed  of  lands  in  fee  of  70A  ferann. 
which  be  had  by  purchafe. 

CharUs  made  his  laft  will,  dated  the  ^^July  1724. 
whereby  be  devifes  to  his  fitter  Eleanor  *^  all  his  lands, 
*^  tenements  and  real  eilate  whatfoever  and  whereto- 
*'  ever,  except  the  reverfionary  eftates  herein  after 
^'  mentioned :"  And  afterwards  reciting,  ^'  that  be 
^^  wai  feifed  of  and  intitled  unto  the  inheritance  and 
^^reveriions  of  all  the  eftates  both  real  and  cuf- 
'^  tomary  of  Sir  George  Probate  and  Henry  Probate 
*'  after  the  death  of  Henry  Probate  and  Ejiber  his 
*'  wi&,''  and  ^'  that  the  fame  are  now  in  the  pofTefli- 
"  on  of  Henry  Probate  his  brother,"  he  gives  the 
iame  to  bis  three  fiilers  in  fee,  as  tenants  in  common : 
And  then  reciting,  **  that  the  fame  reverfionary 
*'  cfUte  is  charged  with  the  payment  of  2000/.  to 
^'  bU  faid  fiilers,"  he  direds^  that  the  fame  ihall  be 
looked  on  as  difcharged  by  virtue  of  the  faid  devifc. 
The  (eflator  alfo  gives  to  his  fitter  Eleanor  all  bis  per- 
foaaUttate,  and  makes  her  executrix. 

Cbiurla  the  teftator  dies,  and  then  bis   brother  ^ 
Henry  dies  without  iffuc,  his  wife  EJiber  furviving    ^  ^^^ 
him. 

And  the  fole  queftion  was,  whether  the  faid  pre- 
mifles of  iQol.  per  ami.  pafs  by  the  firft  devife  to 
Ikanor^  (who  is  the  leflbr  of  the  plaintiff)  or  to 
the  three  fitters  by  the  latt« 

This 
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This  cafe  was  once  areued  before :  And  it  vas 
now  argued  by  Mr.  Marjo  on  die  part  of  die  IcSsr 
of  the  plaintiff,  that  in  the  conftrudion  of  wiOtthe 
intent  of  the  teftator  is  to  be  found  out  and  feHoved, 
if  it  be  not  contrary  to  the  rules  of  law:   Butdus 
laft  reftriftion  is  not  applicable  to  the  prefect  caTe, 
the  queftion  hereupon  being  about  litde  more  dian 
mere  matter  of   fad,  viz.     whether   the  teftator 
confidered  the  eftate  of  loo/.  per  ann.  as  rever&ma- 
ry  or  not.    Now  in  the  firft  place  it  is  to  be  obfenr- 
ed,  that  Eleanor  it  fifter  of  the  whole  blood  to  the 
teftator ;  and  that  fhe  is  moft  refpe&ed  by  him  it  is 
plain,  by  his  giving  her  his  perfonal  eftate,  and 
making  her  executrix.    And  as  to  the  conftrudion 
of  this  will,  the  articles  are  principally  to  be  taken 
into  confideration,  thefe  being  the  terms  of  the  bar- 
gain, and  moft  narrowly  looked  into  by  the  parties; 
who  afterwards  left  them  to  their  lawyer  to  be  re« 
duced  into  form.    By  thefe  a  fee-fimple  was  agreed 
to  be  conveyed  to  Charles  the  teftator  after  his  ft- 
therms  death,  for  which  he  was  alfo  to  pay  1000/. 
and  which  appears  to  have  been  iince  paid :  And 
though  by  the  fettlement,  which  is  recited  to  be 
made  purfuant  to  the  articles,  an  eftate  for  life  is 
limited  to  Henry  the  fon,  after  the  death  of  the  ia^ 
ther,  and  before  the  limitation  to  Charles ;  this  is 
merely  nugatory,   being  only  a  miftake,  which  a 
court  of  equity,  on  the  complaint  of  Charles^  would 
have  rcftiAed.     And  what  fully  confirms  the  arti* 
cles  is  the  covenant  from  Henry  the  fon  to  make  a 
further  aflurance ;     and  alfo  his  confenting  to  let 
Charles  into  poffeifion ;  which  if  he  had  been  diftttrb- 
ed  in,  he  would  probably  have  attempted  to  get  the 
*  P  205  fettlement  reftified.     •But  (on  the  contrary)  he  re- 
mained undifturbed  in  poffeffion  for  fix  years  before 
the  making  his  will,  by  reafon  of  which  he  muft  r^ 

gard 
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gardthe  eftate  as  his  own.  And  as  to  the  ninety- 
nme  years  term,  this  makes  no  difference  in  the 
cafe,  the  draftees  thereof  being  merely  truftees  for 
tke  benefit  of  Charku  From  thefe  circumftances 
it  feems  plain,  that  the  teftator  intended  to  give  the 
preim£E!s  by  the  firft  dcvife  ;  and  this  is  further  ap* 
parent  by  the  penning  of  the  will.  For  the  firft  de* 
vifeis  a  general  one,  of  all  the  teftator's  real  eftates, 
except  the  refiduary  efl:ates  therein  after  mentioned, 
and  which  are  particularly  defcribed  :  And  it  is  an 
eftabKihed  rule,  that  in  fuch  cafe  the  particulars  ex- 
cepted muft  be  ftriaiy  purfued.  Now  the  refiduary 
cftatea  given  by  the  laft  devife  are  defcribed  to  be 
"in  the  poffdfion  of  Henry  Probate  the  younger ;" 
whereas  the  premifles  in  queftion  were  never  in  bis 
poffeffion,  but,  on  the  contrary,  at  the  time  of  making 
the  will  were  in  the  poffcffion  of  the  teftator  him^ 
felf :  So  that  this  part  of  the  defcription,  which 
reftrains  the  precedent  general  words,  and  ought 
not  to  be  reje&ed,  is  not  applicable  to  that  eftate. 
The  will  goes  on  and  fays,  ^'  and  whereas  the  fame 
"  revcrfionary  eftate  is  charged  with  2000//*  which 
plainly  (hews,  that  the  teftator  did  not  confider  the 
eftate  of  100/.  per  ann.  as  being  revcrfionary,  this 
not  being  charged  with  that  fum.  It  fcems  alfo  a. 
very  natural  diftribution  of  the  eftate  of  the  teftator, 
to  give  to  his  fifter  of  the  whole  blood,  that  part 
of  the  family-eftate  which  he  came  to  by  purchafc, 
and  to  divide  the  reft  amongft  all  his  fifters.  As  to 
^hat  is  ftated,  that  the  teftator  was  feifcd  of  yoLper 
dm.  befide  the  family-eftate,  that  is  found  in  order 
to  fljew  that  there  are  other  lands  that  will  anfwer 
the  firft  devife :  But  then  on  the  other  fide,  if  the 
loo/,  per  ann.  b?  included  in  the  firft  devife,  there 
arc  other  eftates  which  exaftly  tally  with  the  laft : 
So  that,  as  to  this  point,  the  parties  are  on  a  Isvel.     r 

It 
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It  wag  argued  by  fcrjcant  P/irfer  oa  the  other  fide, 
that  the  articles  are  to  be  thrown  out  of  the  cafe,  thrfc 
being  merely  executory,  and  rcfttog  in  coveMit : 
-•,  ^But  it  wholly  •depends  on  the  laft  fcttlemcntj  and 
*^^°^by  this  the  premiffes  in  qucttion  arc  limltfid  to 
truftees  for  ninety-nine  years,  and  then  to  Hmj  the 
fon  for  life,  remainder  to  Charles  in  fee.  It  fcemi 
not  to  be  material,  that  the  teftator  was  in  poffefion 
after  his  father's  death ;  for  as  this  was  by  the  con- 
fent  of  the  truftecs  and  Henry  the  fon,  it  is  plain  he 
was  poffcffed  not  in  his  own  right,  but  only  as 
tenant  at  will  to  the  truftees,  who  might  at  their 
pleafure  have  recHvcd  the  profits  thcmfelves.  By 
the  words  of  the  laft  devife,  it  alfo  appears  to  be 
the  tcftator's  intent  to  pafs  thereby  aH  the  eftatc  of 
Sir  George  Probate  and  Henry  Probate  the  father }  for 
after  reciting,  that  he  was  feifed  •'  of  all  the  eftatcs 
of  Sir  George  P.  and  H.  P."  he  dcrifes  the  fame 
to  his  three  fitters  :  But  according  to  the  other  con- 
ftrudion,  all  the  eftatc  of  Henry  P.  the  father  will 
not  pafs  by  this  devife.  And  although  afterwards 
ihefe  eftates  are  faid  to  be  **  in  the  poffeflion  of 
Henry  Probate^''  yet  there  being  fufficicnt  certainty 
before,  this  will  not  be  vitiated  by  the  fubfcqucnt 
furplufage.  i  Jones  379.  S.  C.  Cro.  Car.  447* 
3  Keb.  637.  As  for  the  recital,  that  "  the  fame  rc- 
*'  vcrfionary  eftate  is  charged  with  aooo/.  &fr.  this 
is  not  an  uncommon  way  of  fpeaking,  though  part 
of  the  eftate  is  only  charged.  And  it  is  very  natu- 
ral for  the  teftator  to  give  the  real  eftate  originally 
acquired  by  himfclf,  and  all  his  perfonal  eftatc,  to 
his  fiftcr  of  the  whole  blood  ;  and  to  give  the  whole 
family  eftate  to  the  fame  fiftcr  and  his  two  other 
fiflers  of  the  half  blood  equally,  becaufe  they  all 
ftood  in  the  fame  degree  of  kindred  to  the  anccftor, 
from  whom  the  fame  eftate  is  derived* 

But 
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Bbt  the  Whole   court  were  ftrongly  inclined  in 
opiiuoD,  diat  the  lands  of  looi^fer  ann.  are  not  in- 
ciadd  in  the  exce^on  annexed  to  the  devife  to 
ikmtj  but  are  veil  devifed  to  her,  becaufe  the  ex- 
ception refers  to  the  rererfionary  eftates  after  men- 
tioned la  the  will.    Now  thefe  eftates  are  defcribed 
tobewhat  the  teftator  is  intitled  to  **  after  the  deaths 
of  Henry  Prcbate  and  his  wife,*'  and  aMb  "  in  the 
poffcffion  of  Henry  Probate }"    which  laft  •words  arc  #  p  207 
a  material  part  of  the  description:    But  the  100/. 
ptrarm.  7f2&m  the  pofleffion  of  the  teftator  himfelf, 
and  diis  under  the  terms  of  the  fettlemcnt,  though 
the  legal  intereft  was  in  the  truftees ;  and  he  was 
alfo  intitled  in  equity)  and  by  the  intention  of  parties, 
to  an  immediate  fee  therein.     Indeed,  the  recital 
that  he  was  intitled  to  the  other  eftates    *^  after  the 
"  death  of  Henry  and  his  wife,**  is  not  ftriftly  true  ; 
but  as  it  was  not  probable  that  Henry  would  have 
iflue,  it  was  very  natural  for  the  teftator  to  drop  the 
mention  of  that  circumftance.     It  mu(^  be  admitted, 
that  in  wills^  where  there  are  two  defcriptions,  one 
of  which  is  certain  and  full,  and  the  other  wrong, 
this  laft  dbaXl  not  vitiate  the  devife :  But  where  both 
are  coniiftent,  and  there  is  fomething  to  which  both 
are  applicable,  neither  is  to  be  rejected  ;  and  this  is 
the  prefent  cafe.      And  that  the  above  conftru&ion 
is  agreeable  to  the  intention  of  the  teftator,  is  great- 
ly enforced  by  the  fubfequent  recital,   **  that  the 
"lame  rcverfionary  eftate"   is  charged  with  2000/. 
Here  too,  Eleanor  is  heirefs  at  law ;  and  confequently 
the  words  ought  not  to  be  extended  beyond  their 
genuine  meaning  to  her  prejudice.     And  it  feems 
moft   natural  for  the  teftator  to  give  all  the  eftate 
purcbafed  by  himfelf,  part  whereof  is  the  looL  per 
ann.  to  his  heirefs  at  law  ;  and  the  reft  of  the  fami- 
ly-eftate  to  all  his  fifters  equally. 

The 
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The  court  therefore  were  ftrongly  inclined  togi?e 
judgment  for  the  plaintiff:  But  folidtor  general 
Strange  being  retained  for  the  defendant,  the  cafi: 
was  adjourned  for  further  argument.  hxA  in  an* 
other  day  this  term  Mr.  folicitor  faid^  he  had  con- 
fidered  the  cafe,  and  did  not  think  it  worth  while  to 
argue  it  on  the  fide  of  the  defendant.  Whereupon 
the  p^a  was  ordered  to  be  delivered  to  the  plain* 
tiff. 


•  P  208 

S.C.  ante  ^Tbi  tnbabitanis  of  Hentungbam  and  Rncbb^ld* 

7  a.  Bur, 
S.C.iis. 

If  the  fern.  'T^HIS  cafe  was  now  ftirred  again  by  Mr.  Baldwin^ 
ons  refer  a  J^  and  argucd  on  the  other  fide  by  ferjeant 
^%J^to^^^^*  And  the  court  were  clearly  of  opinion,  that 
the  next  the  fecoud  order  of  feffions  is  not  good,  becaufe  in  it 
iffifc,  ^hey  ^^^'^^  is  no  judgment,  but  it  is  only  a  narrative  of 
muft '  cM/j-  fads,  and  a  reference  to  the  judge  of  aflize  ;  and  the 
^ai'K  S  coi^cl»»fion-  is,  that,  "  if  the  judge  (hall  be  of  opinion, 
jcmrmmait  to  ^c.  thcn,"  &fr.  fo  that  it  is  merely  conditional. 
feffi^etfe  '^^^  oxAex^  of  fcffions  were  therefore  quaflicd,  and 
they  cannot  the  juftice's  Order  confirmed. 

take  it  op 

again. 


Kejmth 
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Kefuxnrtb  againft  Tlnmuu. 


MOTION  by  Mu  Makepeace  to  amend  adc-L,^^, 
claration  in  cjeiElment,  as  to  the  time  of  the  tmend  a 
dcmife,  and  the  parcels  demifed.    Againft  which  it  ^^^ 
was  urged  by  Sir  Thomas  Abneyj  that  in  ejedment  menr,  ••  c» 
the  parcels  arc  never  fuflPered  to  be  altered  without  |Jj  ^^^ 
confenty  becaufe  it  may  affed  the  rights  of  other  md  tb« 
pcrfons  ;    and  as  to  the  time,  it  has  always  ^^^^^ ^ 
refufed.     To  which  the  court  agreed  $  and  they  faid,  fuM.* 
the  reafon  is,  that  in  ejedment  the  declaration  is  in 
nature  of  procefs ;  and  a  new  one  may  be  delivered. 
And  therefore  the  motion  was  denied.* 


*  See  Dw  «x  diin,  AnAnra  ▼.  PUHapm^  4  Bur.  1447. 


M 


Eddingtm  agsdnft  Wilcox. 

OTION  by  Mr.  Demfon  to  amend  a  notice  of  Note  or  a 

a  fet-ofF,  (which,  he  faid,  by  virtue  of  the  J^^^ 

ftatute  is   to  be  confidered  as  a  fpecial  plea)  by  in-  b/  contec, 
fcrting  the  words    [coal  mines]    inftead  of  [lead 
mines*!     And  this  was  confented  to  on  the  other 
fide.  • 

*BaniM  294.  Anon,  fuch  a  motion  refulad,  and  in  Csrfmtr  ▼•  Jiput  Prae. 
Reg.  C.  B.  ai.  So  in  Reed  ▼.  BUmbm,  Barna  30S.  But  IcaTe  wat  giren  to 
withdnwtlM  pka^aod  to  pltad  dk  «*»»  wich  a  new  nocictv  aM< 


fU 
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•  P  209  •The  King  againft  Majm. 


judsinem  "\>rOTION  by  Mr,  Ketelby  to  fct  afidca  j  _ 
dTa^mt.  iVX  °^cnt  upon  an  indi£lment  of  perjury,  which 
for  want  of  was  figDed  by  furprize  for  want  of  a  plea;  thede- 
not  b(l  kt'  fendant  now  offering  to  go  immediately  to  trial,  and 
afide.  saA.  to  fubmit  to  any  terms  die  court  (hall  think  rafoa- 
^•^-      able. 


s,p. 


Hfimttr 

iwiici6j.  But  the  court  faid,  they  did  not  remember  any 
inftance  of  fetting  afide  a  judgment  on  an  indift- 
ment ;  and  that  they  would  not  do  it  unleis  a  prcce* 
dent  could  be  produced.  And  (as  CbafpU  juft  (aid) 
this  differs  from  civil  adions,  becaufe  there  it  may 
require  time  to  confider  of»  and  form  a  proper  plea; 
whereas  here   the  defendant  can   only   plead  not 


Afterwards,  upon  another  day  this  term, 
faid,  that  he  had  fearched  in  the  ^rown-officc,  and 
found  that  this  had  been  done  ;  for  which  bedted 
The  King  and  Leper ^  Trin.  10,  1 1  G.  2.  which  was 
an  indiftment  for  battery,  falfe  imprifonment  and 
extortion ;  and  a  rule  was  there  made,  upon  tbe  mo- 
tion of  Mr.  Eyre^  that  the  judgment  againft  tbe  de« 
fendant  be  fet  tiide,  upon  payment  of  cofts,  and 
going  to  trial  the  'fittings  after  term. 

But  this  rule  appearing  to  have  been  made  in  the 
laft  day  of  a  term,  and  without  any  preceding  rok 
for  fhewing  caufe,  the  tourt  faid,  that  it  muft  hare 
been  made  by  confent ;  and  they  ordered  tbe  ak  toi 
be  further  inquired  into.  Wherefore  the  priflcip* 
cafe  was  adjourned. 


RASltR  TERM,  II  GEO.  a  trjr^ 


^R^ers,  en  the  dmife  rf  Bawfon^  againft  Briggt.   *  P  aio 


IN  ciedment  a  fpecial  verdift  was  found  in  effcdTbe  wordi 
as  follows:  VA'"" 

Charles  Huttan  being  feifed  of  lands  in  the  coontfbeid  onder 
of  Tori  in  fee,  and  having  three  brothers,  Thomas  ^^^^^^' 
(theeldeft)  Richard  2nd  Mattbewj  by  his  laft  will,  this  "Ur^co 
dated  I  April  1 692.  devifed  the  fame  in  this  manner ;  J*^|^^' 
*^  My  mind  and  will  is,  that  all  my  lands,  houfes,  for  iife« 
**  rents  and  profits,  (hall  be  and  remain  to  myfelf  for 
**  life,  and  after  my  death  to  my  wife  for  htr  life, 
*^  remainder  to  our  iffue  in  tail ;  and  in  default  of 
^^  fuch  iflue,  then  I  will  that  my  faid  lands  (hall  go 
*^  to  my  two  brothers  Richard  and  Matthew^  to  be 
'^  divided  between  them  ;  and  if  my  brother  Richard 
'^  fhall  have  no  iflue  male  to  inherit  his  part,  then 
"  my  whole  lands  and  eftate  ihall  go  to  my  brother 
*'  Matthew  in  tail  male,  he  paying  in  conuderation 
^^  thereof  200A  to  the  daughter  or  daughters  of  my 
"brother  Richard^  and  200/.  to  the   daughter  or 
"  daughters  of  my  brother  Matthew  (if  they  have 
*^  any)  within  one  year  after  the  fame  eftate  fhall 
*'  fall  to  him  ;  and  if  be  the  faid  Matthew  fhall  have 
*^  no  iflue  male,  then  my  lands  fhall  go  to  my  ne- 
"  phew  Thomas  Hutton  and  his  heirs,  he  paying  200/1 
^*  to    the  daughter  or    daughters    of   my  brother 
*'  Richard^  and  200/.  to  the  daughter  or  daughters 
*'  of  my  brother  Matthew^  (if  they  have  any)  with" 

S  2  "in. 
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*<  in,  &c.  after  my  eftate  (hall  fiall  to  him ;  and  if 
'*  he  my  faid  nephew  Thomas  (hall  have  no  iffue 
'*  male,  then  my  faid  eftate  (hall  go  to  the  daughter 
^*  or  daughters  of  my  brother  Richard^  and  to  the 
*•  daughter  or  daughters  of  my  brother  Matthew  \*' 
and  if  they  (hall  have  no  daughters,  then  to  the 
daughter  or  daughters  of  Thomas  the  nephew ;  and 
if  he  have  none^  then  to  the  right  heirs  of  the  tefta- 
ton 
P  21 1  *The  tcftator  died  without  iffue,  and  then  his  two 
brothers  Richard  and  Matthew;  and  alfo  his  nephew, 
died}  Richard  and  Matthew  leaving  feveral  chil- 
dren, who  all  died  without  iffue,  except  Eleanor^ 
the  furviving  daughter  of  Richard^  who  had  a  fon, 
Humphry  Briggs^  the  prefent  defendant ;  and  after 
Richard  and  Matthew^  and  Thomas  the  nephew,  the 
teftator's  wife  died.  And  the  quoftion  now  was 
between  the  faid  //•  Briggs  and  Thomas  Dawftnif 
who  is  the  leffor  of  the  plaintiff,  and  the  teftator's 
heir  a  law,  (he  being  the  grandfon  of  Elizabeth^ 
who  was  the  daughter  of  Thomas^  the  teftator's  eldeft 
brother)  whether  by  the  devife  of  the  "  eftate"  to 
the  daughters  of  Richard  and  Matthew^  an  eftate  in 
fee  or  for  life  only  paffed. 

This  cafe  was  argued  laft  Hilary  term  by  Mr.  Bootle 
for  the  plaintiff,  and  by  Mr.  Denifon  for  the  defen- 
dant;  an4  this  term  by  ferjeant  Bootle  for  the  plaintiff, 
and  ferjeant  Wright  for  the  defendant. 

And  it  was  argued  on  the  fide  of  the  plaintiff,  that 
the  word  [eftate,]  upon  the  meaning  of  whidi  the 
prefent  queftion  principally  depends,  fometimes 
lignifies  an  intereft  in  lands,  and  then  it  will  pafs  a 
fee;  or  eire  it  is  ured  as  defcriptive  only :  So  that  the 
conftrudion  thereof  is,  in  thefe  cafes,  to  be  governed 
wholly  by  the  intent  of  the  teftator ;  and  other  parts 
of  the  will  are  to  be  taken  in,  iti  order  to  explain 

what 
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what  he  applies  it  to.     Cro:  Car.  447.  S.  G.  i  Rait. 
i34»pL  14.    Now  that  in  the  devfre  to  the  daugh* 
ters  of  Richard  and  Matibewy  it  i8  ufed  as  a  word  of 
defeription  only,  appears  from  the  preceding  parts  of 
the  will,    where  it  is  plainly  defcriptire,  it  being 
always  given  under  a  reftridion :  And  in  the  devife 
to  MattbiWy  it  is  coupled  with  the  word  [lands.]    In 
another  jpart<  of  the  will  the  teftator  £aiys»  that  if 
Richard  fhall  leave  no'  iffue  male,  all  his  ^*  land" 
fluill  goto  his  nephew  Thomas^  he  paving,  &fr.  within 
one  year  after    *^  the  faid  eftate'^  mall  fiaU  to  him  ; 
and  here  the  words  [lands]  and  [[eftate^  muft  necefla* 
rilj  mean  the  fame  thing:  So  that  throughout  the 
•whole  will  thefe  two  terms  arc  ufed  as  fynonymous  *  P  ^'^ 
and  convertible,  the  teftator  having  probably  the: 
.  lame  idea  in  his  mind  when  he  ufed  either  of  them. 
As  therefore  in  the  devife  immediately  preceding 
that  to  the  daughters,  a  limited  intereft  only  paflfes, 
and  the  word  (eftate)  is  defcriptive  only,  it  ought 
to  receive  an  uniform  conftru&ion  in  the  devife 
now  in  queftion.    And  this  interpretation  is  greatly 
inforced  by  the  relative  word  (faid)  annexed    to 
(eftate)  in  the  fame  devife,  which  muft  either  refer 
to  the  quantity  of  eftate,  or  the  thing  before  given. 
It  cannot  relate  to  the  firft,  becaufe  an  eftate-tail  is 
before  devifed,  and  confequently  it  muft  refer  to' 
the  lands,  houfes,  &Cn  mentioned  in  the  beginning^ 
of  the  will.     Indeed  where  an  eftate  bt  fuch  a  place 
is  devifed,  a  fee  paffcs ;  but  if  that  word  be  coupled 
with  others,  as  all  his  eftates,  mortgages,  goods,  &f^. 
a  fee  will  not  pafs  ;  as  appears  by  the  books  before 
cited :  And  yet  fubfequent  words  do  not  always  con* 
troul  precedent  ones.     Moor.  124.  S«  C.  Dyer  171. 
^    If  this  was  in  a  grant,  a  fee  would  not  pafs  ;  and 
a  will  is  not  to  be  conftrued  in  oppofition  to  the 
rules  of  law,  where  the  devife  is  obfcure  and  du- 
bious^ 
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U0U8,  (6  Cv.  16.  b.  I  R9IL  8j4.  pU  13.  3  Mod. 
104.)  efpecially  in  the  cafe  of  an  heir,  who  ought  to 
be  favoured,  and  not  to  be  difinherited  without  an 
apparent  intention :  as  it  was  refolved  in  Shaw  and 
U)r%u^,  BuU^  (a J  13  JF.  3.  Bcfides,  it  is  not  probable  that 
^2f*3xo.  here  the  teftator  intended  a  fee  for  the  dau^rtm, 
when  he  gave  before  an  eftate-tail  only  to  the  fotis: 
And  it  appears  by  the  will,  that  if  he  had  intended 
it,  he  knew  how  to  have  done  it  by  apt  words.  Upon 
the  whole  therefore,  an  eftate  for  life  only  paflcd  to 
the  daughters ;  and  they  being  all  dead»  the  leflbr  of 
the  plaintiff  is  intitled,  as  heir  at  law,  under  the  laft 
limitation. 

On  the  other  fide  it  was  argued,  that  the  word 
(eftate)  legally  fignifies  fuch  an  intereft  in  land  as 
the  proprietor  hath  therein.  Co.  Lit.  345.  a.  Lkt. 
Rip.  ■  Skin.  194.  And  in  this  fenfe  therefore  it 

ought  here  to  be  taken,  unlefs  it  plainly  appears  diat 
•P  ai3tjie  teftator  ufcd  it  in  a  different  •fenfe.  This  word 
ought  not  to  be  confidered  as  of  ambiguous  and 
doubtful  meaning ;  for  though  in  one  part  of  the 
will  (eftate)  (and  lands)  are  coupled  together,  tbey 
ha? e.plainfy  different  fignifications ;  the  one  fignify- 
ing  the  thing  itfelf,  and  the  other  the  owneHhip  of 
the  thing:  And  fignificant  and  confiftent  words 
ought  not  to  be.  rejeded.  As  to  the  intent  of  the 
teftator,  this  is  to  be  coUeded  from  the  words  of  the 
wilL  Now  by  this  he  gives  his  lands  to  his  brothers 
M.  and  M.  in  moieties,  without  limiting  what  eftate 
they  fliall  take ;  and  if  R.  ftiall  have  no  iffue  male, 
then  he  wills,  that  all  his  *'  lands  and  eftate''  fliall 
go  to  M.  Iffc.  fo  that  the  teftator's  whole  eftate  is 
given  to  Rm  and  M.  and  their  iffue;  and  therefore 
when  he  devifes  (his  faid  eftate)  to  the  daughters,  it 
relates  to  the  whole  eftate  before  given  to  the  bro- 
thers in  moieties ;  and  there  it  imports  the  intereft 
in  the  lands.    The  word  (faid,)  to  be  fure,  rrfcrs  to 

what 
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what  is  mentioned  before ;  but  yet  it  does  not  ncijccf- 
iarily  follow,  that  if  the  word  (eftate)  in  the  firft  in- 
ftaocc  by  fynonymous  with  land,  it  muft  carry  the 
fame  fenfe  in  the  lad  place ;  for  the  mention  of  it 
10  one  place  may  naturally  occafion  the  repetition  of 
it  in  another,  though  in  a  different  fenfe.    Bcfides, 
by  giving  the  eftate  firft  under  a  reftridion,  it  is 
pbiD  die  teftator  knew  the  extent  of  the  word, 
and  that  alone  it  would  pais  a   fee  ;   and  as  there 
is  no    reftri&ion  in  the  devife  to  the   daughters, 
this  feems  to  (hew  he  intended  for  them  a  fee,  and 
not  a  particular  eftate :  And  indeed  if  an  eftate  fojr 
life  were  to  pafs  only,  it  would  be  not  the  teftator's 
eftate,  but  part  of  his  eftate,  which  is  contrary  to 
the  ezprefs  words  of  the  will.    The  order  of  fuccefli-  > 
on  appointed  by  the  teftator  (hews  alfo  his  intent,  that 
Jimas  his  eldeft  fon  and  his  children  fliould  not 
inherit  the  lands  till  both  the  male  and  female  iffue 
of  it.  and  M.  (hall  ceafe :  For  firft,   the  premiffes 
are  given  to  R.  znd  M.  and  if  R.  ihould  have  no 
iffue  male,  then  the  whole  is  to  go  to  Af  .  and  if  he 
hath  no  iflue  male,  then  to  the  nephew ;   and  if  he 
hath  none,  then  to  the  daughters  of  R.  and  M.  and 
if  *tbey  have  no  daughters,  then  to  the  daughters  *  P  214 
of  the  nephew  ;  and  if  there  are  no  daughters,  then 
to  Ac  heirs  of  the  teftator :  Which  laft  limitation  is 
merely  contingent  and  conditional,  and  does  not 
abridge  the   preceding  devife.     Dyer  171.     Moor. 
124.    Cro.   Car.  185.      That  the  word  (eftate)   if 
fufficient  in  wills  to  pafs  a  fee,   appears  by  tbefe 
books  and  cafes,     i  Mod.  loo*    S.  C.   2  Lev.  91. 
I  Salk.  236.     I  Ltitw.  Tss*     3  -^^^^  45*    5i/«.  193. 
1  Show.  348.     S.  C.    4  Mod.  90.      a  Vern.   564. 
Abr.  Ca.  Eq.  178.  pi.  i8.  Ibbotfon  and  Beckwith^  (a)  (^^J^^ 
HiL  1735.    There  the  teftator  gives  to  his  mother  ,57.  »  jq. 
all  his  eftate  at      ■      with  all  his  goods  for  her  life,  ^*  3<»«- 

and 
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and  after  her  death  to  his  nephew  Tbonuu  Dodfin^ 
if  he  changes  his  name ;  if  not^  zoL  per  arm.  for 
life  only :  And  upon  an  appeal  in  Chancery,  whe- 
ther the  nephew  had  an  eftate  for  life  or  in  fee ;  and 
without  laying  any  weight  on  that  part  of  the  will  re- 
lating to  the  changing  his  name,  it  was  refolved, 
that  he  had  an  eftate  in  fee.  In  which  cafe  it  isob- 
fervable,  that  the  lands  are  meant  bv  the  word 
[eftate]  as  it  is  firft  ufed ;  and  the  intereft  by  it  in  die 
laft  place.  But  fuppofing  that  in  the  principal  cafe 
the  word  [eftate]  is  merely  defcriptivc,  yet  the 
daughters  will  take  a  fee  in  refped  of  the  pecuniary 
legacies  which  are  given  to  them,  and  which  never  be- 
came payable,  but  funk  into  the  eftate,  as  the  devifees 
who  were  to  pay  the  money  died  before  the  lands 
fell  to  them.  Now  if  there  had  been  a  devife  of  the 
lands  to  the  brothers  or  nephew  generally,  without 
any  reftraint,  they  would  take  a  fee,  according  to 
Collier^s  cafe,  6  Co*  i6.  a*  Cro.  EL  205.  S.  C. 
a  Leon.  114.  S.  C.  3G?.  20.  b.  And  by  the  fame 
reafon  the  legacies  being  not  anfwered,  tt^  daugh- 
ters  are  intitled  to  a  fee  in  lieu  thereof.  A  confide- 
ration  is  in  a  manner  given  for  it ;  and  if  they  were 
to  take  an  eftate  for  life  only,  they  might  be  lofcrs 
by  the  devife,  becaufe  that  might  have  deterthuied 
before  they  fhould  receive  fo  much  as  their  legacies 
amount  to.  0.  Benl.  25.  and  Collier's  cafe  before 
cited.  Objedcd,  That  an  heir  at  law  ought  not  to 
be  diiinherited  without  exprefs  words.  Anfwer: 
p2ir^here  the  intent  is  clear,  (as  it  *is  in  the  prefent 
cafe,  for  the  rcafons  before  given)  that  fliall  govern. 
And  here  it  is  obfcrvable,  that  the  leflbr  is  in  a  very 
remote  degree  from  the  teftator. 

But 
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But  the  whole  court  was  clearly  of  opinion,  that 
an  eflate  for  life  only  pafled  to  the  daughters  of  R. 
and  M.    For  (as  it  was  argued)  although  in  grants^ 
and  alfp  in  wills,  the  word  [[eftate]  is  fuiEcient  to 
carry  a  fee,  yet  in  this  laft  cafe,  where  the  confe- 
quence  is  the  dilinheriting  an  heir  at  law,  a  fee  (hall 
not  pafs  thereby,  unlefs  the  intent  of  the  teftator  is 
very  plain  and  apparent  for  that  purpofe.  •  And  fo 
{Le^C.  J.  faid)  it  was  held  by  lord  chief  juftice  Tre- 
vor ^nd  Powell  juft.  in   Sbinv  and  Bull,  Mich.   13  Ante  m. 
W.  3.  in  C.   B.  where  the  C.  J.   faid,  tbat  in  wills 
the  words  [my  eftate],  or  [the  refidue  or  overplus  of 
my  eftate],  whkh  laft  are  the  words  in  that  cafe, 
will  carry  the  inheritance,  if  the  intent  of  the  teftator 
appears  accordingly  ;    but  fuch  intent   muft  be  very 
plain,  either  from  the  words  of  the  will,  or  the  cir- 
cum^ances  of  the  cafe,  where  the  heir  is  to  be  difin- 
hcrited ;  and  he  cited  Noy  48.  Style  293,  3  Mod.  45. 
To  all  which   Powell  agreed.     Now  in  the  prefent 
cafe,  the  intent  is  not  fo  apparent  as  to  force  the 
court  to  put  fuch  a  conftrufkion  on  the  devife  to  the 
daughters,  as  is  iniifted  on  for  the  defendants  :  But 
on  the  contrary,  from  the  contexture  of  the  whole 
will  it  feems  plain,  that  the  word  [eftate]  is  always, 
and  particularly  'in  the  devife  now  in  queftion,  ufed 
as  dcfcriptive  only,  and  fynonymous  with  lands ;  fo 
that  here  it  will  be  putting  a  force  on  it,  to  make  it 
carry  a'  fee.     And  befides,    the  devife   over  to  the 
tedator's  heirs  (hews,  that  he  thought  he  had  a  far* 
ther  intereft  to   difpofe  of  after  the  devife  to  the 
daughters,  to  whom  he  does  not  fcem  to  intend  fo 
much  as  an  eftate-tail.     As  to  the  argument  deduc- 
ed from  the  legacies  given  to  the  daughters  of  R.  and 
M.  and  never  become  payable,  that  will  not  affe£t 
4e  prefent  cafe :  For  (as  Chappie  yi^  faid)  they  can- 

not 
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not  poi&bly  be  lofers,  but  be  the  value  of  the  la&d& 
as  it  may,  muft  receive  an  advantage  by  taking  aa 
cflate  for  life  therein.  And  befides,  no  money  ii 
•  Pai68i^^^  ^o  ^^c  •daughters  of  Thomas  the  nephew,  to 
whom  the  premifles  are  given  in  the  fame  words  as 
to  the  other  daughters  ;  and  both  devifes  are  to  have 
the  fame  conftru£Uon«  Judgment  therefore  for  the 
plaintiff. 


Tie  King  againft  Holmes. 


TiieCoart  T  T  was  moved  laft  Hilary  term  by  Mr.  Marjb^  to 
refufct  to    J[    quaOi  an  information  exhibited  at  the  ief&ons  in 
?nfo^aS.  I^^don^   againft  the  defendant,    for  excrcifing  the 
on  exhibit,  trade  of  a  founder,  without  having  fervcd  anapprcn- 
slmoD^in  ticefliip  thereto,  contrary  to  $  EL  c.  4./  31.  and 
JUmbm  for  he  objcftcd,  (i)  That  the  offence  is  here  faid>  to  be 
J^*J^'^"j§^*  committed  in  the  city  oi London^  whereas  it  ihouldbc 
out  bav-     faid,  ^^  in  the  county  and  city  of  London^**  in  order  to 
mV^ct.  ^^^  ^  jurifdiftion  in  the  feffions :  For  the  court  cannot 
ficefliip.     cake  judicial  notice  that  London  is  a  county.    Stoi* 
at  Jac.  I.  c.  4.     (2)  It  is  faid,  the  informer  gives 
the  court  "  to  be  underftood,"    inftead  of  "to  un- 
•*  derftand/'   (3)  The  informer  prays  a  moiety  of 
the  penalty,  whereas  it  fliould  be  the  whole.    And 
to  (hew  that  informations  below  may  be  quaflied,  Mr. 
Marjh  mentioned  the  following  precedents  :    WalUn 
and  Goodwin^  32  Car.  2.    A  rule  was  there  granted 
for  qua(hing  an  information   for  the  infufficiency 
thereof.     The  city  rf  Briftol  and  Whitehead^  6  G.  a. 
A  rule  was  granted  to  ihew  caufe^  why  an  informa- 
tion 
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tion  ibould  not  be  quaflied  for  the  infufficiency  there- 
of; and  alfo  becaufe  there  was  no  affidavit :  And 
there  the  fame  objection  vas  taken  as  is  done  here» 
vk.  that  Bri/lol  is  not  mentioned  to  be  a  county. 
And  in  Tie  King  and  ypkeam^  which  came  on  in 
the  fame  term  with  the  lad  mentioned  cafe,  a  rule 
was  granted  to  fbew  caufe,  for  the  quafhing  an  in- 
formation, for  the  infufficiency  thereof. 

On  the  other  iide  it  was  urged  by  ferjeant  Draper^ 
that  this  information  ought  npt  to  be  quaOied,  becaufe 
the  defendant  will  have  his  cods,  if  he  be  acquitted 
thereon.  And  in  two  ^of  the  cafes  cited  ctmtra^it  appears 
upon  *iearch,  that  the  informations  were  quaflied*  P  117 
for  irregularity  :  And  the  other  was  an,ipformation 
for  ingroifing,  wherein  the  feffions  bad  no  jurifdic- 
tiozu 

And  this  cafe  being  ftirred  again  the  beginning  of 
this  term,  Lee  C.  J.  then  (aid,  that  he  remembered 
no  inftance  of  quafliing  thefe  informatiops  for  ob- 
jefiions  ariling  from  the  face  therec^;  and  believed  the 
praftice  to  be  otherwife :  Though,  he  faid,  an  infor- 
mation may  be  quaflied  for  irregularity^  However 
the  cafe  was  then  adjourned,  that  the:  defendant's 
couoiel  may  look  after  and  produce  precedents* 

And  upon  another  day  the  cafe  being  again  mov- 
ed, but  without  producing  any  new  precedents,  Lee 
C  J.    cited    The  ^tfeen  and  Potter j   (a)  Eqft.   *0(^)Aiitt 
^>  Where  an  information  for  ezcrcifmg  the  trade  175* 
of  a  butcher,  without  having  ferved  an  apprentice* 
jhip  thereto,  was  refufed  to  be  quaflied,  becaufe  the 
informer  had  an  intereft  therein*    And  he  faid,  there 
^as  a  cafe  in  Sid.  on  the  fame  foundation.     And  on 
the  authority  of  this  cafe  of  Potter  f  though  Marjb^  ^'^*  '5»- 
objeded,  that  the  feffions  have  no  jurifdidion  here, 
^  appears  by  the  firft  exception)  the  court  denied 
the  motion. 

S.  P,  Ante  I74«  CotUmJ,  qui  tun,  ▼.  Surtpm, 

Cook 
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Cook  againfl;  Cook, 


Where »  T  T  was  Rioved  laft  Trinity  term  by  Mr.  Gwubj^ 
*ir*'^'**nt  ^  ^P^°  ^^^  ftatutc  of  8  J.  c.  14.  that  the  flienff 
«p^ran"*'may  pay  to  the  defendant's  landlord  75/.  out  of  the 
execution  money  raifed  by  fale  of  the  defendant's  goods,  which 
iei»nt'8  "  were  taken  by  execution  oa  an  eftate  belonging  to 
goods,  the  the  landlord,  audi  then  in  the  poflfeffion  of  the  deren- 
rX^l  dant,  the  faid  75/.  being  due  from  the^defendant  to 
him  upon  the  landlord  for  one  year's  rent :  But  the  cafe  being 
i^hr'"""vcry  dcfedively  fet  forth,  the  matter  was  then  ad- 
maketout  journed ;  and  it  was  now  ftirred  again  upon  the  foU 
:r  "rl  lowing  cafe. 

*  P  srS  *At  Lady 'day  i735.  the  landlord  let  an  eftate  to 
the  defendant  for  one  year  at  y$l.  rent,  which  year 
ended  Lady^day  1736.  and  a  few  days  before  the 
end  of  the  year,  the  tenant  told  the  landlord,  he  was 
not  able  tb  keep  the  eftate  any  longer,  but  defired 
that  he  might  have  fo  much  of  the  land  demifed  as 
was  fufficient  to  depafture  fixteen  or  feventcea 
coi\¥S  for  the  benefit  of  his  wife  and  children,  lliis 
theialidlord  complied  with  out  of  compaffion,  letting 
the  defendant  keep  part  of  the  lands  of  about  the 
^  value  of  30/.  or  40/,  per  ann.  and  he  alfo  demifed  to 
him  the  houfe  and  garden.  The  tenant's  wife  dwelt 
in  the  houfe,  and  depaftured  fizteen  or  feventcen 
cows,  fometimes  in  one  place,  and  at  other  times  in 
another,  from  Lady-day  1736.  till  January  then  after, 
when  the  tenant's  goods  and  ftock  were  taken  upon 

the 
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the  lame  bnds  by  virtue  of  an  execution,  no  part  of 
the  laid  rent  of  j$L  having  been  paid. 

It  was  argued  by  Mr.  Way^  in  behalf  of  the  credi- 
tor who  fuedout  the  executidn,  that  the  landlord  is 
not  in  this  cafe  intitled  to  any  thing  for  rent,  be- 
caufe  here  was  no  fublifting  leafe  at  the  time  of  the 
feizure ;  nor  if  there  was  a  leafe,  was  any  rent  re- 
ferved  thereon.  On  this  account  therefore  nothing 
is  to  be  deduded  out  of  the  money  arifing  from  the 
czccudon :  And  as  the  leafe  made  at  Lady^day  1735* 
was  ended  long  before  the  execution  came,  no  de- 
dudion  ought  to  be  made  on  that  account ;  for  if  fo, 
there  may  be  a  dedu&ion,  by  parity  of  reafon,  of  a 
year's  rent  due  on  any  old  leafe  many  years  fincc  ex- 
pired. The  goods  of  the  tenant  could  not  here  have 
been  diltrained  :  And  it  is  plain  by  the  2  G.  2.  c. 
20./  8.  which  refers  to  the  ftatute  now  in  queftion, 
that  under  this  the  landlord  is  not  intitled.  to  rent, 
QQlefs  there  be  a  fubfilling  leafe,  and  the  goods  are 
liable  to  be  diftrained. 

On  the  other  fide  it  was  argued  by  Mr.  Gundry 
that  here  was  a  leafe  in  being  at  the  time  of  the  exe- 
cution, the  houfe  and  garden  being  leafed  to  the  te- 
nant at  will :  And  *if  any  part  is  in  pofleffion,  it  is  «  p  219 
fufficient  on  this  ad,  which  ought  to  receive  a  very 
favourable  conftru£tion  on  the  behalf  of  landlords. 
Belidcs,  the  tenant  mull  have  the  other  part  where-  ' 
on  die  cattle  fed,  either  as  a  tenant  at  will,  or  as  a 
trefpafler ;  and  he  ought  not,  nor  can,  be  taken  for 
the  laft.  And  it  appears  by  Co.  Lit.  4.  b.  that  if 
^bagtum  terra  be  let,  it  is  a  leafe  of  the  ground  it- 
Iclf :  And  there  may  be  a  moveable  leafe  as  wdl  as 
2  moveable  freehold.  Co.  Lit.  4.  a.  It  is  not  necef- 
lary  that  the  contra&  on  which  the  rent  is  due  Ihould 
be  fublifting  at  the  time  of  the  execution,  the  words 
of  the  ftatOte  being,   ^^  arc  or  ihall  be  due :"  And 

as 
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as  no  rent  appears  to  be  referved  upon  the  laft  coa- 
tra&,  the  landlord  is  intitled  to  the  year's  rent  due 
upon  the  firft. 

But  the  court  were  clearly  of  opinion,  that  the 
landlord  is  not  here  intitled  to  relief,  it  not  being 
ftated,  whether  the  rent  referved  by  the  firft  contraS 
was  payable  half-yearly,  or  how  ;  nor  whether  any 
rent  was  referved  on  the  laft  contrad,  and  how  pay- 
able :  And  therefore  as  he  has  not  fliewnafulland 
clear  cafe,  he  is  not  relievable  by  way  of  rule,  whidi 
is  a  new  and  modern  method  of  taking  advaatage  of 
this  aft,  bnt  muft  refort  to  an  aftion*  And  Lee 
C.  J.  faid^  the  firft  inftance  of  bringing  an  adion  vas 
uL!Sl''^  the  cafe  of  and  Wyndbam  (tf)in  C.  B.  whkh 

jC^m    was  afterwards  brought  by  writ  of  error  into  this 
Jj^37».  court. 

littilot.       And  {per  Probjn  juftj  if  any  rent  was  referred  by 
4^  the  laft  contrad,  and  it  was  payable  half-yearly,  this 

half  year's  rent  muft  be  included  in  the  year's  rent 
which  the  landlord  ought  to  have,  if  he  be  indeed 
intitled  to  any,  for  he  cannot  pick  out  what  time  he 
pleafes,  but  the  ftatute  muft  be  underftood  of  the 
year's  rent  immediately  due  before  the  execution. 

And  CbappU  juft.  faid,  he  doubted,  whether  the 
landlord  is  entitled  to  any  rent  under  this  ad,  be- 
caufe  the  land  occupied  under  the  laft  contrafi  is 
•  P  220  only  part  of  what  •was  demifod  by  the  firft  :  fo  that 
the  premiffes  leafed  by  both  contra&s  are  different. 
But  the  court  denied  the  motion,  for  the  fiHt 
mentioned  reafon. 


n^ 
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Tbe  King  againft  Bijbaf. 


OTION  bjMr.  Taylor  to  quafli  an  indiamcnt  JJ^^^^ 


^,^    for  keeping  an  hoofe  to  entertain  vagrants ««,^^, 
and  other  lewd  and  diforderly  perfons  in ;  and  it  was  J{^JJ^^ 
averred,  that  the  defendant  did  fuch  a  day  in  the  i^  •  mii.* 
night-dme  lodge  divers  beggars  and  diforderly  per-  ^*^^ 
fons :  And  Mn  Tt^lar  objedcd,  that  it  is  not  men-  ^^  ^' 
tioDcd  that   the  defendant  lodged  <Vin  his  houfe/' 
And  though  it  be  faid,  he  kept  an  houfe  to  entertain, 
&V.  it  is  aot  averred,  that  he  did  entertain,  &c. 
Befides,  it  i^  no  offence  to  harbour  beggars. 

But  this  matter  being  laid  as  a  nuifance,  the  court 
refiifed  to  quafli  the  indidment ;  but  put  the  party 
to  a  demurrer. 


.  p.  JUy.  ▼•  Saim»  4.  Bur.  aii6.— ft  Ld.  Raj.  1164* 


TBt 
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The  King  againfl  Caper  and  another. 


l^l^ui^  A  ^OTION  by  Mr-  Patridge  toquafli  an  excmmm^ 

*M^u!iu  XVX  ^ato  capiendo  againft  two  women.     To  which 

d°  f *^*d  ^^^  ^^  ^^^  objcfted  by  Mr-  Lloydy  that  the  parties  ought 

(excomrou.  ^rft  to  appear  upon  an  habeas  corpus :  And  he  cited 

^mna^'^  5^/f.  294.     But  this  objedion  the  court  immediate- 

oflfencet)     ly  over-ruled.     And  it  was  thereupon  excepted  to 

hV^d    *^^  ^"^   O)    '^^^  here  is  no   addition,  as  there 

i/tirfS?ion,pught  to  be  by  5  EL  c.   23.  C/.  13.)  Salt.  294.    It 

quaflied ;    is  not  fo  much  as  faid,  whether  the  defendants  arc 

uln^tu!'    fpinfters,  married  women  or  widows ;  cither  of  which 

could  be     18  a  good  addition   upon  this  a£l.     Digefi  of  orig* 

•liii^lSd  ^^^'^-^j  //*.  6.  cap.  15.  pi.  4.     (2)  It  is  uncertain 

madefatit-  for  what  Crime  the  defendants  were  proceeded  againft 

T?Jwrit    below,  the  words  being,  —— —  *«  adultery,  forni- 

miy  be      "  catiou  or  incontinence  :"    Whereas  it  fliould  in 

^"^*jjjj^thefe  cafes  be  (hewn,  not  only  that  the  fpiritual  court 

party**      has  a  jurifdidion  in  the  original  caufe,  but  alfo  pofi- 

nllflt^  *"  tively  for  what  particular  crime  the  party  is  fued.  And 

t^.r/>r^i,       there  was  a  cafe  (^aj  where  an  excommunicato  capiendo 

Ri '  ^i'    ^*®  prayed  to  be  quaflied,  becaufe  the  words  were, 

(M)'jitxy    **  defamation  or  flander  ;"  but  the  court  rcfufed  it, 

ATra/ aStra.  becaufe  thcfc  two  words  are   merely   fynonymous. 

95o.a.Kciy^^)  gy  this  Writ  the  flieriflF  is  commanded  to  hold 

♦  p  221  ^^^^^  ^^o  defendants    *'  until  they  have  made  fatis- 

'^  "  faftion  ;"    fo  that  if  one   of  them  alone   makes 

fatisfa&ion,  flie  cannot  be  difcharged :    And  yet  it 

appears  that  the  fuits  againft  them  were  feparate ; 

for  it  it  is  faid  — —  "  for  adultery,  ^c.  refpec- 

•*  tively."  (4)  There  being  two  diftinft  fuits,  and 

alfo 


alfo  two  defendants,  there  ought  to  have  been  two 
writs.  (5)  The  parties  are  excommunicated  for 
contumacy  in  not  appearing  *^  before  him  [the  bi- 
*^  ibop],  his  deputy  or  furrogate,  or  fome  other 
*^  competent  j  udg^  afrpoiMcd^/ ' 

On  the  other  fide  it  was  anfwered,  (i)  That  the 
ftatute  of  Eliz.  doth  not  extend  to  this  cafe,  bccaufc 
the  defendants  arc  only  excommunicated  for  non-ap- 
pearttcc,  and  the  ft(^  requires  an  Edition  only  where 
there  ft  a  penally,  (q)  As  the  defendants  are  excom- 
audciittii  not  t&t  adultery,  fornication  01:  inconti- 
miC!e,bixt  for  confumacy  ill  ticf  appearmg,  the  objec- 
dooof  oneertaimy  is  not  material.  And  befidcs,  all 
thofe  crimes  are  of  ecclefiaftical  cognlfance.  (3)  If  one 
of  the  defendants  makes  farrsfadion,  ftie  is  difcharg. 
td  of  courfe  :  And  the  word  Fthcy]  is  to  be  undcr- 
fiood  feparately.  (4)  The  defendants  may  and  are 
guilcy  of  one  contempt,  though  there  are  two  fuics 
below.  (5)  The  words,  **  before  him,  his  deputy 
**  or  fiirrogate,**  are  agreeable  to  the  conftant  form. 

But  the  court  were  clearly  of  opinion,  that  the 
tUrd  exception  is  fatal,  becaufe,  according  to  the 
words  of  the  *Writ,  if  one  defendant  makes  fatis-^p^^^ 
faftion,  (be  muft  iiotwithftanding  remain  imprifoned 
oatil  the  other  fattsfies  alio.  And  here  (as  Lee  C. 
J.  obfcrvcd)  the  parties  being  women,  the  crimes 
muft  neccflarily  be  diftinft. 

And  therefore  upon  this  exception  fingly,  (with- 
out giving  any  opinion  upon  the  others)  the  court 
quaihed  the  writ.  But  Lee  C.  J.  feemed  alfo  to  think 
the  want  of  an  addition  a  material  objcftion.^  And 
Prohyn  juft.  Paid,  as  to  the  fccond  exception,  that 
though  the  crimes  mentioned  in  the  writ  are  in  the 
<lU|undive,  yet  as  they  are  all  of  ecclefiaftical  jurif» 
diftiani  it  is  well  enough. 

T  Jiia 
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8.C.1  Sort.  Jii^  agsdnft  OatfieU* 


In  E}ea.    T  N  cje£kment  in  the  King's  Bench  in  Irelandf  the 
ll^!^'    X    plaintiflF  obtained  a  verdift ;   after  which  a  biU 
iL^tbe  of  exceptions  was  tendered  by  the  defendant  to  the 
i^or  of  the  plaintiff's  evidence,  and  received :  And  it  being  now 
Sdet^iier?  brought  into  this  court  with  the  record,  the  caoe  ^ 
feif  at  htir  pcarcd  to  be  in  effcdk  this : 
had^teSi      Upon  the  trial  of  the  caufe  the  plaintiff  gave  ia 
papiftand   evidence,  that  Edward  Rice  was  feifed  of  the  lands 
f^ed!*    ^^  queftion  in  fee  ;  and  being  fo  feifed  died  a  papift 
Theddim.  anno  1715-  leaving  behind  him  Edward  his  eldeft 
ootl  tiue"  fon,  and  two  other  fons  ;  that  Edward  the  fon,  wiih- 
wnder  the  in  a  year  after  his  father's  death,  renounced  the  pa- 
The'^uinl  P^^  religion,  and  duly  conformed  to  the  church  of 
tiff,  in ^'  Ireland  i  and  that  1720.  Edward  the  fon  died  feifed, 
ply  may    ^c.  leaving  iffue  only  Mary^  the  leffor  of  the  plain* 
pa^i  ^i.   tiff.  On  the  other  fide  the  defendant  gave  in  evidencei 
dcncethat  that  Edward   the  fon  1720.    made  his    laft  will, 
paplftfand  whcrcby     he     devifcd    the     premiffes    to    jfacobj 
therefore    onc  of  his  brothcrs,    for  life,    with     a    power  to 
void!*"      make  a  jointure,  with  remainders  over ;  that  Jacobf 
after  the  death   of  his  brother  Edward^  duly  con- 
formed to  the  church  of  Ireland;  and  afterwards  by 
bargain  and  fale,   in  conlideration  of  a  *  marriage 
*  P  223  intended,  and- afterwards  had,  with  the  defendant, 
lettlcd  the  premiffes  on  the  defendant  for  life  for  her 
jointure,  Sifr.  and  that  Jacob  enjoyed  the  faid  lands 
from  1720.  when  Edward  the  fon  died,  until  i733« 

when 
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vbea  Jacob  died^  leaving  iflUe  a  fon ;  and  that  the 
defendant  was  a  proteftant.  Upon  this  the  plaintiff, 
ia  order  to  fet  afide  the  will,  offered  to  prove  by 
witnefles,  that  Edtoard  the  fon  died  a  papift ;  but 
Ao  record  of  convi£Uon  being  produced  to  ihew  that 
be  was  perverted,  it  was  objeded  by  the  defendant, 
that  proof  by  witneffes  fingly  ought  not  to  be  admit- 
ted. It  was  however  albwed,  and  the  plaintiff  there* 
upon  obtained  a  verdid. 

And  it  was  now  ailigned  for  error  by  Mr.  BootUf 
(i)  That  as  the  plaintiff  below  firft  gave  evidence 
that  Edward  the  fon  renounced  the  popifli  religion, 
and  conformed  to  the  church  of  Ireland^  he  ought 
not  to  be  admitted  afterwards  to  prove  that  Edward 
the  fon  died  a  papift,  thefe  being  fads  quite  incon- 
fiilent.  (2)  It  is  to  be  intended  that  the  name  of 
Edward  the  fon,  upon  his  conformity,  and  alfo  a 
certificate  thereof,  were  inroUcd  j  (thefe  being  re- 
quired by  the  Irift)  ftatutes  of  2  A.  c.  6.  and  8  A.  c. 
3O  and  confequently  as  his  conformity  ftands  verifi- 
ed by  record,  the  contrary  ought  not  to  have  been 
ihewn  by  parol  evidence  only,  this  being  againft  the 
bown  rule  of  law,  [^And  Cro.  EL  575.  and  other 
cafes  of  the  like  nature,  were  mentioned  to  this 
point.]  And  it  cannot  reafonably  be  objeded,  that 
there  could  be  no  proof  by  record  of  the  relapfe  of 
Edward  the  fon,  for  he  might  have  been  profecuted 
for  a  recufant,  or  upon  the  Irijb  aft  of  8  A.  Be- 
fides,  he  being  dead,  it  ought  not  to  be  admitted  to 
be  proved  now  that  he  was  a  papift,  no  more  than 
baftardy  can  be  proved  after  the  death  of  the  baftard. 
Co.  Lit.  243,  244.  It  would  alfo  be  attended  with 
uiany  ill  confequences,  if  this  evidence  founded  on 
record,  may  be  overturned  by  parol  proof }  and  this 
too  after  the  death  of  the  party :  As  hereby  purchafes 
T  2  made 
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made  for  a  valuabte  confidieratioH  are  liable  to  be 
•  P  32 ^avoided,  aBd  much  pcrjurf  viH be  •introdtitca,  to- 
gether with  the  other  mifchicfe  intended  to  be  re- 
imdied  by  the  (Vatute  of  frauds. 

On  the  other  fide  it  was  argued  by  Mr.  fbmas 

Clarij  who  cited,  as  a  cafe  in  point  upon  tfit  fecond 

WPoiL    objcftioB,  Ch/i  againft  Rofsamt  Gordon^  (a)  in  the 

a37— 3     houfe'of  Viyt^^iFebnMj  lyt^.    There  apurchafc 

Jy'^/-^-  having  been  made  by  the  plaintiff  C/(?/^  of  an  date 

from  Sir  George  Maxwell^  a  bill  was  brought  in  the 

court  of  Chancery  in  Ireland^    to  prove  that  Sir 

George^  who  was   dead,  was  a  papift  j  to  which  it 

was  pleaded,  that  Sir  George  was  born  of  protcftant 

parents,  and  was  edticatcd  a  proteflant,  and  that  he 

was  never  conviftcd  of  being  perverted  to  the  Rattum 

catholic  religion  :  But  this  plea  was  ovcr-rulcd  there, 

and  that  judgment  was  afSrmed  here  in  the  houfe  of 

lords* 

And  in  the  principal  cafe  the  Court  were  unani- 
moufly  and  clearly  of  opinion,  that  both  the  errors 
now  affigped  are  immaterial.  For  (  r)  There  is  no 
contradiaion  in  the  evidence  given  by  Ae  plaintiff 
below,  becaufe  a  perfon  may  be  a  proteflant  at  one 
time,  and  a  papift  at  another :  Which  is  the  cafe  he 
has  attempted  to  fhcw.  And  Probyn  juft.  faid,  that 
a  party  may,  and  often  docs,  give  contradiftory  evi- 
dence ;  as  in  the  cafe  of  a  will,  where  a  witncfs  call- 
ed by  the  party  claiming  under  it  fwcars,  that  it  was 
not  duly  executed,  yet  he  may  call  others  to  ftew 
the  contrary!,  which  is  a  common  cafe.  (2)  No 
conviftio'n  of  the  teftator's  being  a  papift  was  necef- 

-  +  /W*  V.  Bafimerir^y  cited  poft,  137.  a  Stra.  1096.— 'See  an  extraordSMT 
cafe  on  thi«  point,  Lnce  v.  J^'^ife  i  Qlacft.  365,  $e©  Skin,  79.  4?S'^'**' 
«3  to  a  (iced,  Doug.  205.  206.  and  fee  Skin.  639. 4  Bur.  ;i234*  xixs* 

fary 
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bxj  to  be  jproduced,  f^k^t  bjriho  iiuks  .of  Iaw»  or 
bj2&Q(:p^xUwc^^  by  ib«  ftrft,  bccaufc  the 

rcQord  ot,  the  .paritj';8  conformity,  ia  wfit  f aUUied,  or 
attempted  to  beiaififi^glo  by  the-  ptttolievideiice  of 
M&baojr  i(fterwa,r4$  ^mP^ih^  ;,  b^h  i>f  wfakham 
Tery.cowileQt,  ;^  }fi,^9Tc  mcAtMM^.:  .Not  iby  a& 
ofjpftrliiqieiHt  iiecWcy  althmigji  a  cQUfi^ttDft  is 
hereby  made  ncceflary,  iwbcr^.a.torporal  or.peottnia- 
rjrpuniiKa^eut  is  iufiidedd  yet  iaofckr.to  bediiabled 
ffpm  making  a  will,  the  only  tblPg  requirediis,  that 
theperfonis  apapift,  without  fpeaking  of. a  cdhyic- 
tion ;  and  that  is  a  h€t  very  proper  to  be  proved  by 
vimefles.  *And  fuppofing  that  in  this  cafe  there  *  P  225 
ncvct  was  fach  a  convlraoQ,  tbe  evidence  .given 
ought  to  be  allowed,  becaufe  it  k  then  impofliUe 
that  any  other  fliould  be  given.  As  to  the  cafe  of 
baftardy,  to  which  this  has  been  compared,  that  is  a 
peculiar  one ;  the  reafon  thereof  probably  being,  (as 
has  been  mentioned  by  the  defendant's  cQunfel;  that 
when  the  legiilature  refufed  to  conform  the  laws  of 
the  realm  to  the  eccleliaftical  laws,  for  the  legitimat- 
ing of  iflue  born  before  marriage  when  that  followed, 
the  judges  would  go  as  far  as  they  poflibly  could  to- 
wards fuch  conformity.  And  the  two  cafes  are  very 
unlike,  becaufe  the  religion  of  the  teftator  muft  ne- 
ceffarily  be  inquired  into  afcer  bis  death,  as  the  vali- 
dity of  his  will  could  not  come  into  queftion  before. 
And  (as  Chappie  juft.  obfervcd)  here  the  objedion 
is»  parol  evidence  ought  not  to  be  admitted  ;  whereas 
there  no  evidence  at  all  can  be  allowed. 

After  the  court  had  delivered  their  opinions,  fer- 
jcant  Eyre  (who  was  retained  for  the  plaintiff  in 
error)  objeded,  that  it  appears  here  the  teftator  was 
once  a  proteftant,  and  that  he  died  a  papift,  fo  that 
(for  ought  appears)  he  might  have  been  a  proteftant 
at  the  time  of  making  the  will  *,  and  if  fo,  it  may  be 

a  quef- 
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t  queftioxi  well  worth  confidering,  whether,  on  con*' 

ftrudion  of  all  the  z6t%  of  parliament  relating  to  this 

fubjcA,  this  may  not  be  a  good  WilL    In  anfwer  to 

Mo^!^^!'  this  new  point,  Mr.  dark  cited  Bhkeznd  Buri{bym 

£m.  Bhh  the  houfe  of  lords,  yanuarj  1717.    where  it  vas 

c.  34?  ^'  f^lc^'^ly  determined,  that  a  will  made  by  a  papift  be 

fore  the  afi:  of  parliament,  was  avoided  by  the  aft. 

And  the  court  feemed  ftrongly  inclined  for  the 
defendant :  But  counfel  being  retained  for  the  plain- 
tiff,   an    ulterius   sonfiSum    was    granted.      S.  C. 


Note^Bf  the  Lyb  Satutet»  17  ft  i8  Ge9, 3.  c.  49./.  1.  and  11  ft  st  G«i.  > 
r.  14.  /•  I*  lin<9t»  ftc.  of  papifts  are  dcTcendibk,  devtCable  apd  tnns^bk 
in  like  manner  at  tbe  lands  ^  prpt«(laots« 


Trinity 
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Sir  WiJliam  Lee,  Chief  Jufticc. 

Sir  Francis  Page^       ^ 

Sit  Edmund  Probyn,  >  Juftices. 

Sir  WiUiam  Chappie,  ) 


The  King  againft  Lea/e. 

MOTION  by  Mr.  Taybr  to  quafli  an  indid-  Indiament 
ment  againft  defendant,  for  fajing  to  onej^^*;;!;^ 
Scone,  a  juftice  of  peace,  upon  bis  being  brought  jniiicc  of 
before  him  and  another  juftice,  by  a  warrant  grant- p^'^^^^ 
cd  by  Saane  for  not  paying  fervants  wages,  ^^  you  it  ought  co 
do  not  do  right/'  And  it  was  objedcd,  that  the^«^^^^^*« 
fpeaking  thefe  words  is  not  anv  offence  ;  the  mean-werT 
ing  thereof  being,  that  the  jufticc  did  not  aft  right  Jp^*^?  <f 

1° .  L-  °  ^       wL-  u  •  ^  S      him  in  the 

iQ  granting  this  warrant :   Which  is  very  true,  be-  execution 
cade  juftices  have  only  a  jurifdiftion  in  the  cafe  of^ll*^  a 
wages  of  hufl>ahdry ;  and  diis  is  not  ihe^ym  to  be  the  2^3. 
cafe  here,  nor  is  the  court  to  intend  it. 

On 


is  an  unjuft  magiftrate.  And  indi&ments  of  this 
kind  ought  not  to  be  quaflied,  any  more  than  in- 
didments  for  nuifanccs,  as  it  tends  to  contenaace 
perfons  in  infiilting  magiftr^les/  ^  -p  . 
P  227  *®"^  ^^^  ^^^  ^aamci.the'incfiamcnt.  And  Ue 
'  C.  J.  obje£ted»  that  it  is  not  here  laid,  the  words 
vrere  fpoken  to  ihc  |iu^ce>iiv  ^e .  execution  of  his 
office.  ^ ^ 


s.  c.  cited    Norwood  againft  Sievenfon  and  Elizabeth  bis  wife. 

Bailer's  _  

N.P.  136. 


o^f^J^^'-  A  CTION  on  the  cafe  by  an  executor,  upon  fc- 
^m  fuerai  Xx  yera^  promifcs  made  by  the  wife  to  the  tefta* 
i'h'c^Thlr '"^ ^^^  before  coverture:  To  which  Stevenfon  (tk 
pic4dl  thiihufband)  pleads,  that  he  and  Elizabeth  vfcrc  nevff 
we«  wdJ^*^*^**  in  lawful  miitrimony.  The  plaintiff  dejjrfi 
Z^\lw7uT  3nd  allignE  for  caufe,  that  the  plea  fliould  baveHfo 
matrimo-  iji  abat^mcotj  and  not  in  bar  ;  and  alfo  that  tlieifc' 
j7c^iib*d\f<^'5^3iu  bath  endeavoured  to  draw  a  matter  eo^ 
*or;im>r-  aablfl  in  the  fpintual  court,  within  ihe  juriidiffitfi 
fXnthtt^^^^i^  court-     And  as  to    EHzab^h^  fhc  apport* 

i^lm  liable,    ^£, 

^'^od  ol  1^  ^vas  argued  by  fetjeant  Draper  for  the  ptoiiiBft 
H-  tn  <^oM^eT  that  **  n£  unques  ai^cQtifiie  en  loyal  rmtrimmf**  ^^ 
.nd  »piMuJ.  „^^^g^  (^m^,g  ,jy   ^j^^  ordinary  ;  and   is  pkaA* 

only  in  appeal  and  dower,   but  not  in  tbcfc  ifliff 
where  the  fa^,  ^nd  not  the  legality  ol"  the  ffiarriagri 

ought 


/. 
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ought  to  be  denied  ;  it  not  being  material  whether 
the  marriage  be  legal  or  not :  Whereas  in  this  cafe, 
a  marriage  de  faRo  is  admitted.  %Roll  584, 585. 
1  ^Innjo.  50.     S.  C.  2  Salk.  437. 

On  the  other  ikk  it  v.aa  argued  by  ferjeant  Wynne^ 
that  there  is  no' difference  between  pleading  no  mar- 
riage  generally,  and  no  lawful  marriage ;  both  mean- 
ing the /ame  things  And  although  in  dower  and 
appeal  the  matter  here  pleaded  is  triable  by  the  bifliop 
onlyi  yet  in  t)Crfonal  aflibns  it  is  a  proper  iffue  to 
the  country,/  tro.  Jac.  102'.  S.  G.  a  Roll  585  jft/, 
1 5,  21.  Same  boot  and  page y  pi.  17.  i  Lev.  41. 
Brmn*s  Entr.  4-  pi  20.  jljion^s  Entr.  9.  Vidian^s 
Entr.  77.     Cliff's  Entr.  23.     i  Lutw.  23. 

•But  the  whole  court  were  clearly  of  opinion,  •  P  228 
(for  the  reafons,  and  upon  the  authorities  mentioned 
by  the  plaintifTs  couniei)  that  thi«  is  an  ill  plea.  And 
Lee.  C.  J.  cited  from  a  liiafiufcript  report,  as  a  cafe 
in  point,  Mitchell  Isf  ux'  againft  Garrett j  {a)  Mich.  (^)  »*Mod. 
« *  W.  3*  m  K^M. ;( wlwbis  alfo  rtportcd  in  ,'J  Salk.  '^^• 
^  a  b^k;,  Bs  G.  !•  faid,  of  ftp  autbority.)T)iiiit  was  an. 
^^ion%  pt^intiffl  as^buHjiftnd  ^nd  wife,  £or  a  caufc 
^^Mgf]>fiforQtttatrtftg^.:  defendant  pleaded, '^  ni/n- 
f^^JfiitW(^  imatiimomi^.icbpnlat.^*  Tor  which  the 
F*wmi$.rcpHe4  th»t  Aey  Me*»e'taanr icd  i  And  oade- 
«*r«r^l(«ft.the  pblimW&.robtained  judgment,  be- 
cauTe  i^e  pica  is  aaught.  And  jProbyn  jxtit  fud,  the 
reafon  why  the  legality  of  marriage  is  not  triable  io 
PCfifpDdl  «^ida«,  ja«  ft:  is!tft  appeal  and  real  adions, 
^  th^t  ^n  huiband  dejaflo  is  liabk  to  bis  wife's 
<lcbti,  mid  iQtttkdrtO'bcr.prc^rty.    Judgment  for 


Smith 
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Smith  againft  Wilfon. 

Ante  187.  Tx  was  now  declared  by  Lee  C.  J-  that  Mr.  jufticc 
J.  Chappie^  who  formerly  doubted  in  this  cafe,  con- 
curred now  iji  opinion  with  the  reft  of  the  touit 
And  therefore  judgment  wa9  givcm  for  the  defend- 
ant, 


The' King  againft  Staples. 


format!.     A  J5  information  was  [Stayed  by  folicitor  general 
r^mi^jLJL  Strange  againft  the   defendant,  for  printing 


Informati* 

forprintifi^  .-»  —  o         «-i  '  '  i     v  ¥ 

inji  news- in  a  news-paper,  called  The  Tork  jourm,  that 
TiSkicco{^^'^^^^  TbomjQn.^Xi  alderman  of  Tark,  and  a  jufticc 
pemce  WM  of  peace,  was  *'  fcandaldufly  guilty  of  telling  t  If^ 
r.i"fl^"  in  divcrfi  companies,"  t^w.  that  the  fiud  Staples  hi 
.•vguflryof  a(ked  Mr*  Thomfon\  pardon  for  publifliing  in  the 
;!  "^^^^l^,  fame  news-paper,  that  he  (Mr.  Tbmfm)  was  naarricd 
•'  vert       to  one  Mrs.  W. 

«  nuIT"*'  *^"  *^  ^^^*^  ^*^^  ^^  ^'^  argued  by  ferjeant  Pr«^' 
♦"p'229^nd  MufVfiihrabamj  that  this  charge  doth  notaffcft 
Mr.  Tbemfott  in  his  ofikc ;  nor  is  there  any  thing  of 
malignancy  in  it,  it  being  only  an  uncourtly  man* 
ner  of  expreffiog,  that  Thomfon  had  fpread  aboat 
falfly,  that  Staples  had  aflced  his  pardon,  ^c.  and  for 
the  publifliing  this  there  appears  to  have  been  a 
Tufficicnt  provocation.    Befides,  an  adion  will  not 

lie 
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Ke  for  thcfe  words,  and  confcqucndy  no  information 
ought  to  be  granted.  And  on  this  fide  were  cited 
the  following  cafes :  The  cafe  of  libels ^  $Co.\2$. 
KingzviA  Jennery  (a)  Mich.  iG./i.  Motion  for  ntjij*  ,83? 
ao  information  for  publifhing  an  adrertifement,  ^i^eiy.sso. 
whereby  one  Haywood^  a  winc-mcrchant,  was  charg- 
ed with  felling  brandy  and  ftrong  liquors  by  quarts, 
pints  and  half-pints,  and  with  felUng  falve  for  curing 
womens  breafts,  made  by  a  relation  of  his  in  Dublin ; 

but  it  was  denied.     King  and  •  8  G.  i.     An 

information  was  prayed  againft  a  perfon  for  adver- 
tifmg,  that  an  apothecary  had  counterfeited  Dr. 
Crew^  and  had  taken  fees;  bat  refufed.  King 
and  Elms.  Motion  for  an  information  againft  one 
for  adrertifing,  that  a  wife  had  eloped  from  her 
hufband ;  but  denied  :  Which  cafe  was  cited  by 
Ue  C.  J  in  The  King  and  Bailey ^  Hil.  8  G.  2. 

But  the  whole  court  were  clearly  of  opinion,  that 
the  words  in  the  principal  cafe  are  libellous;  nothing 
tending  more  to  breach  of  the  peace,  and  to  blood- 
ibcd,  then  the  word  (lye,)  as  nothing  elfe  (as  Probyn  w®**-  **•• 
juft.  faid;  can  be  anfwered  to  it.  But  (by  Lee  C.  J.) 
if  the  defendant  had  only  denied  bia  having  aiked 
pardon  of  Tbomfon^  though  this  would  be  charging 
him  with  faying  an  unlroch,  it  would  not  have  been 
a  fufficient  ground  for  an  inlFormatian.  And  the  C.  J. 
alfo  laid,  that  the  cafes^  cited  diflfer  from  this  : 
For  in  The  King  and  Jenner^  the  party  was  charged 
with  a  matter  which  did  not  include  any  guilt.  And 
'^i\it apothecary* s  cafe^  though  the  acciifation  of  his 
having  counterfeited  another  was  certainly  libellous, 
yet  the  court  refufed  an  information,  becaufe  he  ap* 
pearcd  to  be  guilty  of  it.    And  in  7 be  King  and 

■   •  Xer,  ▼.  Biehrtm^  Strt.  49S.  S,  C.  The  informstion  wu  refafcd  for  w«nt 
«  tt  acnlpatory  aflldaiTit. 

EIVS9 
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^  p        Elmsy  the  ^Application  was  by  the  buflband  ;  and  the 
^  ^30  advcrtifement  did  not  contain  any  thing  criminal  in 


Sec  Rex  V  ^^°^    ^^  (*^y  ^^^  j^ft-)  ^^  information  01  ^ 

x)«rfy,  '  *  the  rather  to  go  in  this  cafe,  becaufe  no  a&ion  iTei. 

ctm6. 65.   And  it  is  alfo  an  aggravation,  that  thefc  wordi  are 

^oken  of  a  magifltrate  ;  for  words  fpoken  of  a  ma- 

giftrate  may  be  ubellous,  when  they  are  sot  fo  in  the 

cafe  of  a  private  perfon :  And  he  cited  to  this  point 

nj  Sir    ^^^  Limel  WalldetCz  cafe,  (A)  who  was  a  juftice  of 

Xmm/^I//.  peace,  and  brought  an  a£tioz^  for  being  called  pa* 

iiSvfiatf     pift  ;  and  it  was  held  to  be  maintainable,  bcaufc 

i^M/.  265.the  words  were  fpoken  of  a  miijgiftrate,  although  it 

would  not  have  been^  fo  in  the  cafe  of  another 

perfon. 

.  The  court  t^L^refore  granted  an  infbrmatioD. 


Tb^  King  i^ainft  Burkett. 


India-  T  '^  ^?*  moved  iaft  term  by  fcrjeant  Boailey  to  quafc 
ment,  for  JL  an  iodi&ment  for  maintaining  a  cotttige  without 
iHg  i?oi?'  l*yi°  JT  four  acres  of  ground  thereto,  contrary  10  3 1  if'* 
tage,  with-  c.  7.*  becaufe  (i)  It  is  £ud  only^  that  "  it  was  pre* 
acreJ^'of  fentcd /'without  adding,  asit  ftoold  have  been,*' on 
ground,  •*  the  baths  of  twelve  good  and  lawfot  mcn%*'  (i)  It  is 
fo? not  fti.  ^^^»  ^^^^  .*^  defendant  did  maintain  a  cottage  "  for 
ting  forth    ^*  habitation,"  widiout  Ihewing  chat  any  perfon  infaa- 

^^JcfcntcT'  ^^^^^  ^^  ^  *^^  ^^  '^^^^^  ^^'  **  ttMat^  in  rcktioB  to 
"on "the  the  ground  are,  **  to  be  ufcd  and  occupied  with  the 
«>*'^'  ''V^  ^^^^  *"   ^^  that^an  adual  liabit«tioti  is  lieceAry* 


E>od  and 
wful 
men"— 


men  — 

and  for  not  <^»f«nj  an  aauM  occupation.  8«e  X  Mod.  195.  S.?.  a  Balf.  264^—1  Siuai 

1 35,  Skin.  564* 

•  Thij  Qatute  was  repealed  by  15  G«.  3.  <.  3*. 

And 
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And  tkis  matter  betng  now  ftirred  again,  the  rule 
before  granted  to  ihew  caufe  for  quaOiing  the  indid- 
iQ€Qt  was  made  abfolute,  without  any  one's  oppofing 

it. 


*Tbe  King  agaiaft  Soleguard  and  another*  *  P  231 

S*      Cm 

%  Scrt. 
1097. 

N  information  was  prayed  againft  one  Sole^  ^^  }^^^^' 
.  guards  captam  of  the  Berwick  man  of  war,  granted 
and  alfo  againft  the  boa'tfwain  thereof,  for  refufing  »»■'«?  * 
to  let  the  coroner  oi  Port/mouth  and  his  jury  to  come  rmarTof 
on  board  the  faid  Ihip,  in  order  to  take  a  view  (and  w»^  .»» 
inqueft  thereon)  of  the  body  of  a  perfon  who  had  oM^ng'at 
hanged  himfelf  in  the  cabin  of  the  (hip,  whilft  (he  P^tjmoMtb, 
^as  at  her  moorings  in  water  five  fathom  deep,  and  ing^hr"^ 
going  to  the  dock  to  be  cleaned.     And  it  appeared  on  wncr  of 
the  affidavits  produced,    that  the  fhip  was  in  full  ;^;'^';^[d. 
commiflion  when  this  accident  happened ;    that  the  *"?  an  in. 
body  was   removed  from   the  place  where  it  was^olfd^rhc 
found  hanging,  to  prevent  infedion  ;  and   that  the  <hip,  upon 
captain  remfed  to  fuffer  the  coroner  to  take  a  view  J^ho*'/ad 
of  the  body  in  the  fhip,  but  only  offered  to  let  him  hanged 
take  it  on  Ihore,  and  afterwards  to  come  and  fee  the  ^I'^^^^^j'^ 

I  1  1  r  i»j  Ai»ir  1*"*^   cabin; 

place  where  the  perfon  died  :    And  it  alio  appeared  no  inquifi- 
that  the  body  was  buried  fccretly,  and  that  the  cap- 1^;"^^^*^''/^'^ 
tain  took  feveral  depofitions  relating  to  the  fa£t,  and  ty  the 
fent  them  up  to  the  admiralty  ;  but  it  was  not  fworn  *<*n^'«*-iity 
that  he  caufed  any  inquefl  to  be  taken. 

It  was  argued  againd  this  motion  by  Dr.  Paul^ 
(the  King's  advocate)  Sir  Edmund  JJham^  a  civilian, 
and  feveral  common  lawyers,  that  it  is  cafy  to  be 

proved 
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proved  from  the  laws  of  Okron^  and  the  ordinance 
made  at  ^ueenjborougb^  and  other  ancient  books  of 
the  civil  law,  that  the  admiralty  hath  juriSdiftioi 
within  the  place  where  this  accident  happened; 
but  however  as  this  point  is  to  be  determined  only 
by  the  authorities  of  the  common  law,  they  faid, 
they  would  confine  themfelves  to  thefe :  And  the 
following  were  cited.  Stat.  \$R.  2.  c.  3.  Exton^s 
jurifdiSitm  of  the  admiralty^  tf.  19.  4  Inji.  137.  S/j/. 
28  H-8.  c*  15.  3  Injt.  113.  5  Co.  107.  a.  Hal^s 
P.  C.  16.  Hawk.  P.  C.  B.  2.  c.  9.  /  M-  Micb. 
28.  Car.  2.  An  adion  was  brought  by  the  earl  of 
Salijburyj  as  lord  of  the  manor  of  Redriff^  agmft 
the  marflial  of  the  admiralty  and  others,  for  hindering 
•  P  23a  the  •coroner  of  Surry  to  take  an  inquifuion  of  one 
who  was  killed  by  the  falling  of  a  ferry  in  the 
Thames  ;  and  there  was  a  verdift  for  the  defendants. 
fWhich  cafe  Sir  Edmund  IJbam  faid,  be  had 
from  a  note  in  the  admiralty.)  And  he  faid,  that 
about  two  years  before  this  lad  cafe,  a  queftion  of 
the  fame  nature  came  on  before  lopd  Hale  \  but  he 
declaring  that  the  admiralty  had  a  jurifdiSion,  it  was 
not  entered  into.  He  alfo  cited  an  opinion  of  the 
judges,  upon  a  reference  from  the  Cjueen  in  coun- 
cil, anno  1713.  (which  is  regiftrcd  in  the  admiralty) 
and  the  opinion  is  founded  on  confideration  of  the 
flatutes  of  5  EL  c.  5.  and  13  Car.  2.  c.  g.  and  it  is> 
that  the  admiralty  hath  a  jurifdiSion  in  all  great 
navigable  rivers  from  the  bridges  to  the  fca ;  and 
that  the  faid  ftatutc  of  Car.  2.  is  made  for  the  go- 
vernment of  (hips,  as  well  in  time  of  peace  as  of 
war,  and  that  perfons  are  punifliable  by  martial  law 
for  the  offences  therein  mentioned,  which  are  com- 
mitted cither  in  the  one  or  the  other.  This  is  fign^^ 
by  ten  judges  j  Ward  chief  baron,  and  Govid  juft« 
dijentientibm  j  they  being  of  opinion,  that  the  ad- 
miralty 
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miialtj  bith  jurifdidioD,  hoc  a  fonHbus^  but  from 

the  points  only.    Suppofing  therefore  that  the  ad- 

minlty  hath  here  a  jurifdiaiony  the  power  of  taking 

a  view  and  inqueft  belongs  to  the  admiralty-coroner^ 

^0  is  generally  the  judge*s  marfhal,  he  being  only 

a  deputy  to  the  judge,  who  derives  his  authority 

from  the  lord  high  admiral.    And  feveral  claures  in 

the  letteiy  patent  granted  to  the  late  prince  George 

of  Denmark^  and  aiterwards  to  the  carl  of  Pembroke^ 

(creating  them  lord  high  admirals)  and  alfo  to  the 

jadgc  of  the  admiralty,  were  read,  to  (hew  that  thefe 

pcrfons  have  the  lame    office  of  coroner  by  fea, 

^  thofe  who  are  coroners  by  land.    Sir  Edmund 

Ifim  alfo  produced  the  following  inftances  of  inqui- 

^ODs,  before  the  admiralty-coroner,  taken  out  of  a 

I^rge  bundle  of  them  in  the  admiralty,  v/z.  one  of 

amudfervant,  who  fell  into  the  Thames  as  (he  was 

vafliing  her  mop,  and  was  drowned  :   Another,  of 

a  man  who  was  drowned  in  coming  from  Wapping' 

^/:  Another,  of  a  man  who  was  (tabbed  upon 

Aore,  and  was  found  in  the  Thames :  And  laftly, 

another  who  fell  from  the   (hore  into  •the  ^^^^^l^oix 

n?er.     It  was  alfo  argued,   that  in  the  ftatute  of         ^^ 

28  £.  3.    c,  6.  of  coroners,  there  is  a  faving  to  lords 

and  others,  who  ought  to  make  coroners,  of  their 

Seigniories  and  franchifes.     And  in  this  cafe  it  is 

a  material   circumftance,  that  the  (hip  was  in  full 

commiffion;    there  being  no  inftance  of  a  land-* 

coroner  going  aboard   a  (hip  in   full  commiffion. 

(Of  which  an  affidavit  was  produced.)    Bcfidcs,  it 

appears  here  that  the  coroner  was  offered  a  view  of 

the  body  in  the  (hip,  but  was   denied  only  to  fit 

(herein  as  a  court :  And  it  is  not  neceflfary  to  take 

^  inquifition  on  the  fpot  where  the  view  is  had,  but 

it  may  be  taken  in  <iny  other  place  afterwards.  SiaU 

^  officio  cor onatoris^    4£.   i.     Latch   166.     S.   C. 

Poph. 
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P^.  209.  Cmk.  38^.  .  A«ii  at  thii  k  »  were 
matter  of  right  in  quefUpn^  kit  mpm  proper  to  be 
tried  in  an  a&ion,  or  z  quo  v^rrant^t  tban^  in  tt 
information  for  a  miibebaviour* 

On  tbc  other  fide  it  wa«  argued, by  fdicitor  gce^ 
ral  Strange  and  Mr.  WillbrahAmi  that  the  adnnlt^ 
hath  no  jurifdi&toB,  but  only /«/ar  atttim  jmar^  ua- 
lefs  it  be  in  the  cafes  of  murder  and  maihem,  aad 
this  by  ftatutc  of  R.  a.  A-inJi*  ^37t  ^4*»  ^** 
12  2.  Afiwr892.  Hah*s  P.  C  171-  And  wber< 
both  the  ftroke  and  death  are  on  the  fea^  the  admi- 
ralty bath  only  a  concurrent  jurifdidion.  Bale^rP.C 
16,  54.  In  fuch  cafe  therefore  if  the  ad»iraltjp-Qoro 
ner  refufes  the  other  coroner  to  take  an  inquifitkm, 
and  doth  not  take  one  himfelf,  it  is  a  great  BttCle* 
meanor ;  and  this  is  the.  prefent  cafe.  At  to  the 
objedion,  that  the  fhip  was  here  in  fuUcoiiifiiifi<^» 
this  makes  no  difference,  becaufe  the  jurifdidioQ 
arifes  only  from  the  place.  Hob.  213.  Anditi* 
very  plain  that  the  coroner  hath  a  right  to  go  to  the 
place  to  fee  the  body  before  its  removal ;  aodifhc 
omits  thiS)  he  is  a&ually  fineablc,  though  he  oty 
adjourn  the  court  to  another  place  to  takedcpo- 
fitions.  Stat,  de  officio  coronatoris^  4  £•  1 .  Br/^^ 
121.  Fleta^  lib.  i.  c.  25.  Stat.  33  H.  *.  c.  n- 
2  Hale's  Hiji.  P.  C.  58.  And  in  the  carl  of  Efix'^ 
cafe,  (who  was  killed  in  the  Tower}  there  was  a 
great  complaint  made,  that  the  body  was  dreficd) 
and  removed  from  the  room  and  ^pofition  it  wa»  in 
"  ^34  when  it  came  to  its  end,  before  notice  was  gitcato 
the  coroner.  As  to  what  is  here  faid,  that  an  tdkn 
may  be  brought,  this  will  be  no  fatisfa&ion  to  the  1 
publick. 

And  the  whole  court  were  clearly  of  opinion,  that 
an  information  ought  to  be  granted  :  For  fiippofin? 
that  the  admiralty  hath  a  jurifdiftion  in  tbc  place, 
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Bov  in  queftion,  (of  which  no  opmioo  was  given,) 
TCt  (thej  laid)  it  is  plain  by  the  cafea  ii^icb  have 
been  cited,  (with  which  Stamf.P.  C.  $1.  b.  agrees) 
that  the  land-coroner  hath  a  concurrent  one.    In  the 
ftatute  of  R.  a.  which  ^ves  the  admiralty  a  jurif- 
didion  in  great  rivers  in  the  cafes  of  death  and 
maihem,  there  are  no  exclufive  words  of  the  coroner 
of  a  county,  and  confequently  his  ancient  jurifdi&i* 
oa  remains ;  neither  is  any  mention  therein  made  of 
a  (hip's  being  in  or  out  of  commiilion,  which  (a^ 
Ue  C.  J.  obferved)  feems  to  be  a  diftindion  founded 
ooly  on  the  laft  provifion  in  the  ftatute  of  Car.  %• 
Bor  can  this  make  any  difference  in  the  prefent  cafe, 
ualefs  the  judge  of  the  admiralty  hath  adually  ap- 
pointed a  dcputy-coroner  to  be  in  the  fliip  when  in, 
commiffion,   which  doth  not  appear.    In  this  cafe 
then  the  land-coroner  hath  been  refiifed  the  exe- 
cuting a  lawftil  authority,  and  without  any  inqoifi- 
tbn  being  taken  on  the  other  fide.    And  (as  Probjn 
jaft.  faid)  in  the  cafe  of  a  concurrent  jurifdiftion,  be 
who  6rft  exerdfes  it,  ought  noc  to  be  hindred  or 
interrupted  therein  ;    and  his  execution  thereof  is  a 
good  excufe  to  the  other  in  not  doing  any  thing  in 
the  matter.     And  fuppofing  that  the  admiralty  hath 
in  this  cafe  the  fole  jurifdidion,  here  hath  been  a 
great  breach  of  duty. 

The  court  faid  further,  that  though  no  imputation 
is  here  laid  on  the  captain  as  wilfully  oppofmg  juftice, 
but  only  as  a£ting  under  a  mifapprehcnfion  of  having 
St  right  to  do  as  he  hath  done ;  yet  as  this  is  a  matter 
of  great  and  publick  concern,  an  information  is 
proper.  For  (as  Lee  C.  J.  faid)  an  information  is 
grantable  not  only  where  things  are  done  malicioully 
or  forcibly,  but  alfo  where  •perfons  are  hindred  or#  p  ^2- 
refufed  the  cxcrcifmg  a  lawful  authority,  as  where  a 
niandamus  is  hot  complied  with :  Though  in  cafes  of 
U  a  private 
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a  private  nature,  where  there  hath  been  no  apparent 
defign  of  doing  wrong,  an  information  hath  indeed 
been  often  denied.  And  C.  J.  faid,  that  it  fecms 
V.  KyU^  very  difficult  to  maintain  an  aftion  in  this  cafe ;  and 
^  ^^  that  he  remembered  a  cafe,  where  an  aSion  was 
j?*^.i388.  brought  for  refufing  to  admit  a  perfon  into  a  veftry- 
Stra.6a4.  room  ;and  it  wasgrcatly  debated,whether  tbeaftion 
35^.*^  ^**  ^2is  maintainable,  but  never  determined. 

It  wasalfo  faid  by  the  C.  J,  that  in  cafe  of  an  un- 
timely death,  a  view  ought  to  be  had  as  foooas 
may  be  after  the  faft  committed,  and  (if  poffiblc) 
whitft  the  body  is  in  the  fame  pofition,  and  other 
circumftances,  it  was  in  when  the  perfon  died ;  and 
it  is  the  duty  of  perfons  in  whofe  houfes  fuch  acci- 
dents happen,  to  give  immediate  notice  to  the  pro- 
per officer  for  this  purpofe  :  But  in  the  prefent  cafe, 
he  faid^  a  good  reafon  is  given  for  removal  of  the 
body,  v/z.  that  this  was  done  to  prevent  infedion. 

An  information  was  therefore  granted  againft  the 
captain,  but  not  againft  the  boatfwain ;  nor  was  it 
much  prefled  againft  him  by  the  profecutor's  coun- 
fel,  as  he  a£ted  only  by  the  order  of  the  captain. 


s.  c.  ante  Rice  againft  Oaffield. 

%%%.  2  Sera. 
1095. 


THIS  cafe  being  now  mentioned  again,  a  new 
abjeflion  was  ftarted  by  fcrjeant  Eyre  on  the 
fide  of  the  defendant,  viz.  that  it  appearing  that 
Edward  the  grandfather  died  a  papift,  leaving  three 
fons  of  the  fame  religion,  the  leflbr*s  father,  who  was 
one  of  them,  could  take  only  one  third  part  of  the 

lands 
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lands  in  queftion  by  the  Irijh  ftatutes,  and  the  wife 
d  Jacob  and  her  fon  are  intitled  to  part  thereof; 
and  therefore  as  the  demife  in  the  declaration  is  of  ^  p  ^ 
all  the  lands,  the  judgment,  which  •purfues  the  de-  '^^ 
claration,  is  erroneous.  But,  he  faid,  as  to  the 
queftion  on  the  bill  of  exceptions,  that,  on  perufal 
of  all  the  IriJh  a&s,  none  feems  to  come  up  to  that 
point ;  and  as  it  was  fully  fpoken  to  on  the  former 
argument,  he  fhould  fay  nothing  on  that  head.  And 
be  obferved,  that  on  this  bill  of  exceptions,  (which  ir 
part  of  the  record)  it  appears  that  the  widow  of 
Jaccb^  to  whom  the  premiffcs  are  devifed,  and  her 
heir,  are  both  protcftants  ;  and  it  is  bard  that  they 
ihould  be  defeated  of  having  the  eftate  by  an  aO: 
made  for  preventing  the  growth  of  popery,  and  that 
a  papift  ihould  take  it :  For  if  Edward  the  it^ztox 
died  a  papift,  the  leflbr  of  the  plaintiff  muft  be  in- 
tended to  be  one  too ;  all  the  children  of  papifts 
being  to  be  taken  for  papifts  by  the  ftatute  of  2  A. 
until  a  conformity.  He  further  faid,  that  perfons 
difablcd  by  the  Englijb  aft  of  PFl  3.  from  taking,  n*  n  w, 
are  notwithftanding  capable  of  devifmg;  and  fo  it^*-*-^^ 
was  determined  in  the  cafe  of  Mellam  and  Brinjlow 
laft  term ;  but  the  IriJh  aft  is  different. 

On  the  other  fide  it  was  argued  by  folicitor  gene- 
ral  Strange^  that  the  objcdion  now  taken  is  fully  an- 
f^^ered  by  the  claufe  immediately  following  that  on 
>»hich  the  objedion  is  founded  :  For  there  it  is  pro- 
vided, that  if  the  eldeft  fpn  of  a  papifl  renounces 
the  popiih  religion,  and  conforms,  ^c.  within  one 
year  after  the  death  of  his  father,  the  lands  (hall  de- 
fcend  as  at  common  law  :  And  here  it  appears  that 
the  father  died  17 15.  and  that  the  fon  renounced 
^'ithin  one  year  after  his  death.  And  as  to  the  ob« 
jcdion  taken  on  the  former  argument,  that  the  plain- 
tiff's evidence  is  inconfiftent,  he  cited  the  cafe  of 
U  2  Pyke 
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rsj  Ante  Pyke  and  Bddmarring^  (a J  which  was  an  ejediHeat, 
»»♦•  n-  and  was  tried  at  the  bar  about  eight  or  ten  years 
fmcc.  There  the  queftion  was  between  the  devifccs 
of  lands  and  others  ;  and  every  one  of  the  three 
fubfcribing  witnefles  to  the  wilt  denying  the  execu- 
tion, there  was  an  endeavour,  on  the  fide  of  the  de- 
vifees,  to  maintain  the  will,  without  catling  any  of 
them :  But'  the  court  infifted  upon  hearing  thefe 
firft  J  and  they  all  denied  their  hands.  Whereupon 
it  was  urged,  that  the  party  could  not  call  other 
*  P  237  •perfons  in  oppofition  to  his  Own  witnefles :  But  the 
court  admitted  other  evidence ;  for  that  a  man  Ihall 
not  lofe  his  caufe  through  the  iniquity  of  his  witneff- 
es.  As  to  the  other  obje£tion,  that  a  record  of 
convidion  ought  to  have  been  produced  j  it  was  w- 
fwercd,  that  if  this  be  neceflary,  the  a£k  of  parlia- 
ment will  be  defeated :  For  a  perfon  muft  be  a  pa* 
pift  at  the  time  of  his  death,  in  order  to  invalidate 
his  wilt ;  and  therefore  if  there  had  been  a  conviflion 
a  month  before  bis  death,  it  would  not  have  been 
fuflicient ;  and  there  cannot  be  a  convidion  after 
his  death.  Such  evidence  was  therefore  given  as 
the  nature  of  the  thing  would  admit  of.  And  the 
ftatute  fpeaks  nothing  of  a  record.  And  Mr.  folici* 
tor  cited  the  cafe  (mentioned  on  the  former  argu- 

(h)  Ante   "^^^^^  ^^  ^?/^  *^^  ^'?/^»  Cf^)  ^  February  1729.  in 

214.  ""   the  houfe  of  lords.      The  appellant  claimed  by  a 

,  purchafe  under   Sir  George  Maxwell.     Therefpon- 

dent  anfwered,  that  he  was  a  papifl: ;  to  which  it 

I  was  replied,  that  he  was   never  convided:  And  it 

was  held,  that  this  was  not  neceflfary. 

It  was  replied  by  ferjeant  Eyre^  amongft  other 
things,  that  there  ought  to  be  an  intire  and  perma- 
nent conformity  of  a  papift,  in  order  to  be  intitlcd 
to  the  whole  eftate  of  his  anceftor  by  dcfcent.  And 
he  faid,  that  if  a  perfon  conforms  himfelf  to  the 
i  church 
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charch  of  England  to  the  time  of  his  death,  and  then 
in  his  laft  moments,  perhaps  through  the  artifice  of 
a  prieft,  makes  a  recantation,  this  is  not  fufficient 
proof  of  his  relapfe,  in  order  to  fet  afide  his  will. 

Lee  C.  J.  The  provifo  that  hath  been  mentioned 
is  a  fall  anfwer  to  the  new  objeftion  ;  a  conformity 
of  the  perfon,  ai^d  a  certificate  and  inrolment,  being 
the  only  terms  thereby  required  to  take  papifts  out 
of  the  difability  created  by  the  cnaftin^  ^laule  :  And 
the  court  cannot  require  more  than  what  the  ftatute 
mentions.    There  might  have  been  a  fincere  mind 
in  the  perfon  at  the  time  of  his  conformity ;    and 
when  he  relapfes,  he  is  only  fubjeft  to  the  difabili- 
ty of  difpofing  of  his  eftate.    There  is  no  "^founda*  •  P  238 
tion  for  the  objedions  on  the  bill  of  exceptions. 
The  queftion  is,  whether  parol  evidence   may  be 
adnutted  to  prove  a  man  to  be  a  papift.    Now  it  is 
impoflible  to  have  better  i    for  even  a  convi&ion 
mud  be  founded  on  that :  But  whether  it  be  fatis- 
fafiory  to  a  jury,  is  another  queftion,  and  not  now 
under  confideration.   As  to  the  contrariety  objected, 
there  is  none  in  the  evidence,  though  there  is  in  the 
fentiments  and  behaviour  of  the  teftator,  but  it  is 
only  an  account  of  his  different  way  of  thinking  and 
ading  at  different  times. 

The  reft  of  the  court  were  of  the  fame  opinion 
in  mnibiu ;  and  therefore  the  judgment  was  now 
affirmed. 


The 
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S.C.lStnL  ^,      «.  -    «    Tx-  .  .      f 

109ft.  The  King  againlt  Wykes  and  others. 


Informt-  A  jj  information  was  prayed  by  Sir  Thomas  Abnej 
ed  agS^^E  iJL  againft  one  Wykes  ^  a  juftice  of  peace,  for  feyc- 
juaicc  of  ral  matters  of  mifdemeanor  ;  the  principal  of  which 
Sufebr  '^as,  that  he  alone  took  an  examination  in  order 
alone  took  to  make  out  an  order  of  removal :  And  an  inforina- 
n°iion*i!J''  ^^on  was  alfo  defired  againft  two  other  jufticcs,  for 
order  to  figning  the  faid  order  upon  Wykes's  folc  examination, 
mdcr  of  ^^^  without  fummoning  the  party,  and  demanding 
removal,  fccurity.  And  this  motion  was  made  at  the  inftancc 
«compra"nt  ^^  ^^^  P^^^J  Ordered  to  be  removed,  who  now  fworc, 
roc  Hating  that  he  was  a  fubftantial  perfon.  And  Mnej  cited 
Son^o  ^'-'^  ^^^S  and  the  inhabitants  of  Holton,  (HiL  5  C  i.) 
be  removed  whcre  it  was  objcfted  to  an  order  of  removal,  that 
to^biiomc  ^^^  examination  was  by  one  juftice  only :  and  it  was 
chargeable,  held,  that  the  Examination  muft  be  by  two  juftices, 
Aifoagainft  ^^^  ^y  jjjg  {^^^  ^j^q  make  the  order,  according  to 

two  other     niro />«•!••  • 

juftjces  for  Salk.  488.  which  IS  m  pomt. 

Agning  the 

prder  without  eiamination,  and  without  fummoning  the  party  and  demandiDg  fecoritr. 

Vide  Cald.  iSi.    Stat.  13,  14  Car.  2.  c.  la. 

On  the  other  fide  an  affidavit  was  produced,  that 

the  complaint  before  Wykes  was,   that  the  perfon  to 

be  removed  had  endeavoured  to  gain  a  fcttlcmcnt  in 

the  pariOi  "  contrary  to  law  ;*'   but  without  fayingi 

*  P  239  that  he  was  likely  •to  become  chargeable :   And  it 

was  not  now  denied  that  he  was  a  fubftantial  perfon. 

s.c\igl\  And  the  reafon  given  for  PT^j^it^/s  not  figning  the  or- 

but  16  G«.  dcr  was,  that  he  is  a  parifliioner  of  the  place  from 

rcmovL*'"  whence  the  party  was  ordered  to  be  removed.    And 
the  objcrti-  folicitor 
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foHcitor  general  Strange  citc4  The  King  and  Wejiwuod^ 

(a)  mi.  4G.  I.      Where  (he  faid)  it  was  deter- (^^strt. 73. 

mined,  upon  confideration  of  the  cafe  in  Salk.  that 

an  examination  by  one   juftice,    upon  making  an 

order  of  removal,  is  fulGcient :  And  fo  the  pradice 

hath  always  been. 

But  the  whole  court  were  now  clearly  of  opinion,  R^^-c^Ai. 
that  in  cafes  of  removal  there  ought  to  be  a  joint  ex-  f  jj;  *'  ^' 
amination,  and  this  too  by  the  fame  juftices  who 
fign  the  order,  it  being  an  a&  of  judgment. 

And,  by  their  unanimous  confent,  an  informati- 
on was  granted  againft  Wykes  \   and  this  principally, 
becaufe  it  was  not  faid  in  the  complaint,  that  the  v.  Bur.  s. 
party  was  likely  to  become  chargeable  ;  which  is  c.  43. 138. 
the  very  point  that  gives  the  juftices  a.  jurifdiftion} 'Va'ik.  485 
and  many  orders    fthey  faid)  have  been  qualhed,  491-6 Mod. 
becaufe  thefc  words  were  omitted  :   Though  Mr.  fo-  ^^^'  ^J^*' 
licitor  objefted,  that  the  words  here,  that  the  party  361. 
endeavoured  to  gain  a  fettlemcnt  "  contrary  to  law,'* 
involvc'that  circumftance. 

An  information  was  alfo  granted  againft  the  two 
other  juftices  (LeeC,  ].  dijentiente)  for  returning  a 
bl&ty,  and  fo  endeavouring  to  impofe  upon  the 
court,  the  order  reciting,  that  a  complaint  hath  been 
made,  and  the  party  examined,  before  us  up- 
on oath,  ^c.  which  is  not  true  :  And  alfo  for  not 
fammoning  the  party.  But  the  chief  juftice  was 
againft  granting  the  information  againft  thefe  two 
juftices,  becaufe  their  ading  feems  to  arife  from  a 
miftake  only,  viz.  that  they  might  grant  a  warrant 
of  removal  upon  an  examination  before  another 
juftice.  And  as  to  their  not  demanding  fecurity, 
he  faid,  they  were  not  obliged  to  do  this  ;  but  the 
party  (hould  have  offered  it.  To  which  it  was  an* 
fwered  by  the  reft  of  the  court,  that  they  did  not 
fummon  him,  to  give  him  a.n  opportunity  of  offer- 
wg  it. 

The 


TRINITY  TBRH,  ii,  iz  GEO.  O.  tyfi. 


*  P  240  *rbe  King  againft  Btmey. 


founded  on  }W^     ^P©^  thc   ftatUtC  of    §  jl.C.  I4.     ff.  4.  J  bc- 

^^^*^^'    caufc  (i)  This    is  a  conviction  for    two  diftinft 

the  infor.  offcnccs,  viz.  for  hunting  with  fetdng-dogs  and  nets, 

^uinTcd'^*  and  alfo  for  having  the  goods  in  the  dcfcndaBt'$ 

Ante  x8.    houfe  ;   whereas  both  thefe  things  conftitute  but  one 

pZ""'  s  p  ^^^^^^9  ^^^  ^^^  which  there  is  but  one  forfeiture. 

^0'.  .  .  jjj^  intent  of  the  legillature  was,  topuniih  every  pcr- 

fon  who  (ball  kill  game  that  is  unqualified ;  and  die 

having  dogs,  tffc.  in  the  houfe  is  only   confidered 

as  evidence  of  the  killing  game,  as  it  may  be  diffi- 

cult  to  find  perfons  afikually  committing   the  h&^ 

And  the  words  of  the  aft,  "  keep  or  ufe,^*  ought  to 

be  conftrued  in  this  manner;  that  if  a  perfon  keeps 

dogs,  &ff.  though  it  be  not  or  cannot  be  proved  that 

he  ufes  them,  he  fliall  be  puniflied ;  and  fo  vi€€  ver/a ; 

but  the  meaning  is  not,  that  if  he  does  both^  he  (ball 

be  puni(hed  for  each ;    which  would  be  pufiifting 

him  twice    for    the  fame  offence.     (2)   Suppofing 

V.  Hex  ▼.   that  thefe  are  two  diftinft  offences,  and  puni&able 

f  xTm     federally,  there  ought  to  have  been  two  diftind  con- 

Rep.T.  R.  virions,  all  one  as  there  muft  be  two  indidments 

^49.         for  two  diftinft  crimes*    (3)  It  ought  to  be  alledged, 

but  it  is  not,  that  the  fafts  were  committed  againft 

the  form  of  the  ftatute*    In  an  tndidment  for  per- 

jury 
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jury  where  this  is  not  aYerred,  the  party  is  puniflia« 
bleat  common  law  only  .*    And  this  cafe  is  ftronger 
than  that,  bccaufe  here  the  jafticcs  have  no  autho- 
rity by  die  common  law  ;    and  nothing  can  be  in- 
tended  to  give  a  jurifdi£tion.     Q4)  No  forfeiture  is 
impofed  by  this  convidion,  and  confequently  it  is 
incompleat,  and  all  one  as  a  verdift  without  judg- 
ment.   And  in  The  King  and  Buells^  (a)  (Hil.  3  fa)  v.  Rex 
G.  2.)  a  convidion  for  deer-ftealing  was  held  ill,  '!^^"^\ 
for  this  very  fault.     Cs)  This  convidion  appears  to  Firzc.x^.' 
be  founded  only  on  the  evidence  of  the  informer.     *•  ^• 

*And  this   laft  exception  was  admitted  by  Mr.  *  P  241 
Teaies  (who  was  the  profecutor's  counfel)    to  be 
fatal:  And  he  laid,  that  though  in  3  Mod.  1 14.  it  is 
difallowed  it  is  now  otherwife. 

Upon  this  objection  therefore,  (without  giving 
any  opinion  in  relation  to  the  others)  the  court 
qua&ed  the  conviction. 

S.  p.  HfglMr.CdtcU  Glib.  Rep.  B.  R.  i  ii.  on  the  fanne  ftttute. 


The  King  againft  .Ca/iU.  ',\lXl 

1097. 


THIS  cafe  was  now ftirred  again :  And  folicitor 
general  Stran^^e^  in  behalf  of  the  crown,  in- 
fifted  principally  on  the  objeftion,  that  the  fwearing 
in  of  the  defendant  doth  not  appear  to  have  been  be- 
fore a  majority  of  the  free  burgeffcs,  which  is  expref- 
ly  required  by  the  charter.  For  the  words  of  the 
vcrdia  are,  ^^  in  prafentia  quam  plurimorum  liberorum 
**  burgenfium  ;**  and  as  appears  by  Ct?/f's,  and  other 
diftionarics,    quam  flurimus  fignifics  only  a   great 

many; 
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many  ;  which  may  not  perhaps  be  the  major  part : 
And  in  lully  there  is  this  expreflion,  '^  quamplurimas 
"  egit  gratias  ;"  which  fignifics,  that  he  gave  many 
thanks.  Befides,  in  this  cafe  the  eledion  is  be- 
fore fet  out  to  be  ^^permajoremnumerum'j*  fothat 
the  other  words  fecm  oppofed  to  the  majority,  and 
mean  fomething  lefs.  And,  he  faid,  it  hath  been 
determined  in  the  honfe  of  lords,  that  a  good  fwear- 
ing  in  is  neceflary  to  be  found  in  thefe  cafes. 

On  the  other  fide  it  was  argued  by  fcrjcant  Parker^ 
that  plurimus  is  a  fuperlative,  and  when  the  conjunc- 
tion [^quani]  is  added  to  a  fuperlative,  it  makes  the 
tfxpremon  as  forcible  as  poffible }  and  therefore 
[^uam  plurimus]  fignifies  ^*  as  many  as  may  be ;" 
and  when  applied  to  a  certain  number,  (which  is  the 
^  p  .  prefent  cafe,  the  burgeffes  appearing  to  be  twenty) 
^^^^ij  means  a  majority.  Littleton's  Did.  tit.  *quam. 
And  as  it  is  here  ufed  by  lay-gents,  it  ought  not  to 
receive  a  ftrift  conflru&ion. 

But  the  whole  court  were  clearly  of  opinion,  that 
the  word  [quam  plurimus^  fignifies  very  many,  or  a 
very  great  many,  and  it  cannot  be  found  (as  Probjn 
juft.  faid)  in  any  of  thcclaflics,  to  mean  more;  aod 
it  doth  not  neceflarily  fignify  the  greater  part  of  any 
certain  number ;  as  (for  inftance)  of  a  million :  And 
the  cafe  is  the  fame  whatever  the  number  be.  And 
(Lee  C.  J.  faid)  if  it  fignifies  **  as  many  as  maybe," 
(as  is  contended  for)  this  will  not  help  the  cafe,  for 
that  may  only  mean  as  many  as  could  conveniently 
come.  And,  he  faid,  there  muft  be  a  title  found  for  the 
defendant  in  fuch  terms  as  are  plain  and  certain : 
And  therefore  as  the  words  here  do  not  neceffarily 
carry  a  majority,  it  is  not  fvifficient. 

Judgment  for  the  crown. 


Smalley 
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Smalley  againft  Kerfoot  and  bis  wife  and  two  otbem*  s  c.  %  scm. 


IN  trefpafs  the  plaintiff  declares  againft  hu(bandin7W^/i. 
and  wife  and  two  others,  for  entering  into  his  ^j*^,""*' 
boafe,  and  taking  his  goods,  and  converting  them  gainn  huf. 
p  their  proper  ufes  :  And  the  defendants  fuffcred  ^^^  *^ 
judgment  by  defauk;  whereupon  a  writ  of  inquiry  ente'ins  bis 
was  executed,  and  the  jury  gave  five  pounds  da-  ^^f^^  ^^ 

mages.  ^  goods  and 

And  it  was  moved  laft  Michaelmas  term  in  arreft  of 'f^"^''£. 
judgment  by  Mr*  Eeldy  that  this  declaration  is  ill,  ir^''^/,,  7 
bccaufe  it  alledges  the  converfion  to  be  to  the  ufe  of  Jj'"  ^^^  '<> 
the  wife-,  which  is  impoffible.     And  this  point  was  forfhrci*- 
thcn  argued  by  him  in  behalf  of  the  defendants,  and  v^i^fi**"  " 
by  Mr.  Kefelby  for  the  plaintiff:    And  the  court  de- orthJ^rJi!: 
firing  a  further  argument,  and  by  other  counfel,  (as  <>">  <»n<<« 
is  ufual  in  cafes  of  difficulty)  it  •was  again  argued  this  ctuwnoc 
term  by  Mr.  Denifon  for  the  defendants,  and  by  fer-  >>«  y^iuy 
jeant  Parker  for  the  plaintiff.  I^n'lc^it 

On  the  fide  of  the  defendants  it  was  argued,  that » to  be  In- 
though  in  the  cafe  of  a  battery,   or  other  perfonal "" dt!na*' 
wrong,  committed  by  baron  and  feme,  the  wife  is  were  gwir 
liable  to  an  adion  as  well  as  the  hufband,  and  {he  |^^^* 
may  be  fued  after  his  death ;  yet  it  is  a  fettled  point,     ^  ^4J 
that  an  a&ion  of  trover  is  not  maintainable  againft 
hufband  and  wife  for  a  converfion  to  their  ufe :  1  he 
reafons  whereof  are,  that  in  fuch  cafe,  though  the 
wife  be  prefcnt  and  confcnting  to  the  converfion,  yet 
in  judgment  of  law  it  is  confidercd  as  the  folc  ad  of. 

the 
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the  bufband ;  and  the  property  of  the  goods  bebn^ 
not  to  her,  but  to  the  bufband,  and  will  go  toM$ 
reprefentative ;  and  yet  if  judgment  fliould  be  given 
againft  both,  and  the  wife  fliould  furvive,  flie  would 
he  obliged  to  make  fatisfa^^oxi^  Ov.  Joe*  661.  S»C. 
Palm.  343.  Cro.  Car.  254,  494.  i  Vent.  i«,  24t 
33.  1  Keb.  476.  Now  an  afiion  of  trefpafs,  vhere 
damages  are  given  not  only  for  the  taking  the  goodtt 
but  for  the  value  thereof,  (which  is  the  prefent  cafe) 
doth  not  differ  from  an  adton  of  trover.  SaBt  114* 
(the  N.  B.  there.)  In  trefpafs  the  wife  is  chargeable 
with  the  value  of  the  goods  if  the  hufband  dies;  and 
yet  the  goods  will  go  to  his  reprefentative,  for  the 
trefpafs  alters  the  property  y  fo  that  both  cafes  would 
be  attended  with  the  fame  mifchief*  AndarecoTery 
in  trefpafs  for  entering,  and  taking  and  convertiog 
goods,  is  a  good  bar  in  trover,  both  being  aflions  of 
the  fame  nature.  6  Co.  y.  a*  Cro.  El.  667«  2 
Vent.  169.  S.  C.  I  Shaw.  146.  Otherwife  it  is 
where  the  damages  are  given  not  for  the  goods,  but 
for  the  taking  thereof  only ;  and  fo  is  Cro.  Car.  35* 
But  there  it  feems  to  be  admitted,  that  if  damages 
had  been  given  for  both,  it  would  have  been  a  good 
bar.  And  here  the  five  pounds  given  for  damages 
cannot  be  fuppofed  to  be  given  for  the  taking  only* 
Befides,  in  an  a&ion  of  trefpafs  the  converfion  is 
traverfablc  :  And  if  it  be  not,  this  would  be  no  an- 
fwer  to  the  prefent  objeftion,  which  is,  that  damages 
are  here  given,  where  by  law  they  ought  not.  In- 
*  P  244  deed  where  an  •aftion  is  brought  for  feveral  trcf- 
paffes,  each  of  which  is  adionable,  and  yet  fome  of 
them  are  of  that  nature  that  the  plaintiflF  hath  no  right 
.  to  recover  any  thing  thereon  in  that  action,  he  Ihall 
notwithftanding  have  judgment :  An  inflance  where- 
of is  in  2  Zalk.  64a.  But  this  cafe  is  materially  dif- 
ferent, 
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fetent,  becaufe  here  the  matter  of  aggravation  is 
fodi,  that  no  adion  lies  againft  the  wife  for  it. 
This  is  therefore  like  the  cafe  of  an  zGtion  brought 
againft  bufband  and  wife  for  words  fpoken  by  them 
bodi ;  which  is  plainly  not  maintainable,  the  wife 
not  being  anfwerable  for  the  words  of  her  bufband. 
Sijk  349.  S.  G.  I  R0{1.  781.  So  if  an  aaion  of 
trefpais  and  £alfe  imprifonment  is  brought,  and  the 
imprifonment  is  brought  down  in  the  declaration  to  a 
time  fubfequent  to  the  commencement  of  the  adion  ; 
thoagh  this  be  by  way  of  aggravation  of  damages, 
yet  it  will  vitiate  the  vcrdift.  Upon  the  whole  there- 
fore, as  all  the  defendants  are  found  guilty  of  the 
whole  matter  contained  in  the  declaration,  one  of 
whom  is  not  liable,  and  the  damages  are  given 
thereupon  againfl  all,  the  plaintiflf  ought  not  to  have 
judgment  upon  this  verdi£t. 

It  was  argued  on  the  other  fide,  that  there  is  a 
material  difference  between  an  a&ion  of  trover  and 
of  trefpafs  ;  for  in  the  former,  the  converfion  is  the 
gift  of  the  adion  ;  but  in  the  other,  it  is  laid  only 
by  way  of  aggravation  of  damages  :  And  therefore 
in  fach  cafe  it  is  furplufage,  and  immaterial.  2  Lutw. 

1393,  15^4*     ^  ^^^^-  ^^9*     ^  ^^^^*  ^4^*     ^  ^^^^* 
45.  Morefoot  and  Cbivers  and  his  wife^  (a)  Trin.  ^^j  ^  ^ord 
iiG.  I.  in  K.  B*  That  was  z/cire fieri  inquiry,  toR*ym. 
which  there  was  a  demurrer,  and  judgment  in  C  A  sim?6-i. 
for  the  plaintiff.     And  a  writ  of  error  being  brought 
in  this  court,  it  was  objefted  that  the  fcirejieri  was 
ill,  becaufe  it  charged,  that  the  hufband  and  wife  bad 
wafted  the  goods  of  the  teftator,  and  converted  them 
to  their  own  ufe.     But  the  court  held  this  to  be  well 
cnoagh,  becaufe  the  wife  might  have    wafted  the 
goods  and  the  converfion  is  immaterial  •   And  after- 
wards the  judgment  was  aiHrmed  in  the  houfe   of 

lords. 
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W  *s«.  i^d,^    Bourne  &f  ux'  and  Maitaire^  (A)  £4/&r  •8G. 

s?Rv.     3.  in  K.  B.  Replevin  by  hu(band  and  wife  for  taking 

BuU.  N.  p.  the  goods  of  the  huiband  and  wife  ad  damnum  ipfo- 

«^p  2Ac^^^  9  ^°^  xUpon  a  motion  in  arreft  of  judgment,  this 

^^  was  held  to  be  good :   And  the  court  there  cited  1 

Vent.  2609  261.    Objeded,  That  the  wifema^rbe 

injured,  by  res^fon  of  the  words  in  this  declaration. 

Anfwer  :    It  would  have  been  the  fame  thing  if  the 

words  objeded  to  had  been  omitted  ;    for  in  fuch 

cafe  damages  would  be  given  for  the  value  of  the 

goods,  by  which  the  wife  would  be  equally  charged 

as  ihe  is  now*     It  is  alfo  to  be  obferved,  that  there 

are  foyr  defendants  in  this  cafe  ;   fo  that  there  is  no 

neceility   of  making  the  word  [their]  include  the 

wife.     [But  Lee  C.  J.  faid,  that  it  muft  be  applied 

to,  and  takes  in,  all  the  defendants.]    And  as  to  the 

N.  B.  in  Salk.  114.  cited  contra^  (it  was  faid)  this 

is  not  to  be  found  in  the  firft  edition  of  that  book. 

The  cafe  was  adjourned  for  confideration ;  and 
this  term  Lee  C.  J.  delivered  the  refolution  of  the 
court  to  the  following  eflfed : 

It  muft  be  agreed,  that  in  an  a£tion  of  trover  a- 
gainft  hufband  and  wife,  if  it  be  alledged  that  they 
converted  to  their  own  ufe,  it  is  not  good;  and 
though  there  is  fome  difference  in  the  books  upon  this 
point,  it  is  now  fettled  in  the  cafe  in  i  SaUi.  i  U* 
But  the  prefent  queftion  is,  whether  fuch  an  allega- 
tion is  ill  in  an  adion  of  trefpafs.  And  we  are  all  of 
opinion,  that  in  fuch  an  a£lion  it  is  well  enough ;  for 
.  that  it  is  not  the  gift  thereof.  The  entry  and  the 
taking  is  a  fufficicnt  caufe  of  a&ion  \  and  therefore 
in  the  prefent  cafe,  the  converfion  being  a  matter 
which  in  law  the  wife  cannot  be  guilty  of  to  her  own 
ufe,  it  is  not  to  be  conddered  as  a  matter  for  which 
the  damages  are  given.     The  cafes  in  10  C^.  130.  ^* 

and 
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and  Cro.  Jac.  665.  arc  ftrong  for  this  purpofe  ;  and  ^^j  ^  ^^^ 
(01$  the  cafe  oiRujffil  and  bis  wife  againft  Corne^  (r) « 17.2  Lord! 
reported  in  Salk.  1 1 9.    That  was  (as  I  have  it  from  ^*J^^' 
a  manufcript  report)  an  adion  of  trefpafs,  aflfault  and 
battery  by  hufband  and  wife  ;  and  in  the  declaration 
there  were  feverai  counts  for  beating  the  wife,  and 
in  one  •of  them  it  was  faid,   *'^r  quod  negotia  do*  »  p  246 
MjHea  of  the  hufband  infeSa  remanferunt ;  and  it 
^^  laid  to  be  ad  damnum  ipforum ;  and  intire  damages 
yere  given.    And  it  was  moved  by  Mr,  Mountague 
in  arrcft  of  judgment,    that  the  wife  cannot  join 
with  her  hufband  in  an  adion  where  the  gift  ot  it  is 
thclofs  of'thc  hufbaijd's   bufmefs.     Holt  C.  J.  faid, 
that  if  the  allegation  had  been  per  quod  confortium 
fum  amifitj  the  wife  could  not  have  joined.     And 
by  Mr.  juftice  Powell j  it  is  not  to  be  intended  that 
any  damages  were  given  for  the  fpecial  matter :  And 
it  was  there  laid  down,  that  where  the  adion  is  main- 
tainable without  the  matter  contained   under  the  per 
juody  this  fpecial  matter  is  to  be  confidered  as  being 
by  way  of  aggravation  only.     Afterwards  the  cafe 
came  on  again  ;  and  the  declaration  was  held  to  be 
well  enough.     I  remember  that  afterv/ai'ds  lord  chief 
juftice  Parker  had  fome  difficulty  about  that  cafe. 
and  Mr.  juftice  Eyre  then  cited  Rodd  and  Radford^ 
[d)Micb.  8  Ann.  which  (he  faid)  was  determined  on  (^n  Med. 
the  fame  foundation.     That  there  is  a  difference  be-  *^*- 
twccn  trover  and  trefpafs,  appears  by  2  Vent.  45.  and 
Bellew  and  Scotty(/)  (which  was  argued  Hil. i  G.i.and  (')  Sf*^*. 
determined  foon  afterwards)  agrees  therewith.    This*^^* 
<^afe  hath  been  compared  at  the  bar  to  an  adtion  of 
affault,  battery  and  falfc  imprifonment,  where  the 
imprifonment  is  continued  to  a  time  fubfequent  to 
the  bringing  of  the  action  ;  and  this,  it  hath  been  faid, 
will  be  naught  on  a  general  verdict :  And  fo  indeed 

it 
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R^tm  ^1^  ^^  ^*  determined  in  Brafsfield  and  Lee,  (f)  Paf.  10 
^^^^  W.  3.  in  K.  B.  That  was  an  adion  of  trefpafs,  and  bat- 
'SO*         tery  and  falfe  imprifonment ;  and  the  battery  and  im- 
prifonment  were  mentioned  to  be  for  four  months: 
And  this  was  held  to  be  ill,  upon  a  general  verdift. 
And  Cartb.  95.    agrees  therewith.    But  thefe  cafes 
do  not  zSe&  the  prefent,  becaufe  in  tbofe  die  conti- 
nuance of  the  imprifonment  is  a  very  material  thing 
as  to  the  damages,  but  in  this  (as  appears  by  tfaeao' 
thorities  before  mentioned)  the  converfion  is  imma- 
terial ;  and  confequently  the  declaration  *i8  good, 
♦  r  247  though  the  converfion^  is  laid  to  be  by  buiband  and 
wife  to  their  own  ule.    Judgment  for  the  ptaind£ 


Beer  againft  A/leyju 


Declaration  A  CTION  on  the  cafc  agaioft  an  attorney  for 
att'omV''  ^^^  S00*1»  f^'d  2i^d  delivered  ;  and  the  defendant 
coaciuding  dcmufs  fpecially  to  the  declaration,  becaufe  it  is  not 
>rl/tT  w^^^  concluded,  the  words  being,  "  and  therefore 
r«;r"in(Uad"  bring  fuit  j"  whereas  it  ought  to  be,   ^^&pef 

)!iuf^tu''  remediumr 

g  od  00  *"        And  it  was  urged  by  Mr,  Denifon  for  the  plaintiff, 

im-re!***    ^^^^  ^^*^  declaration  is  agreeable  to  all  the  prccedentt 

in  this  court,  though  it  is  otherwife  in  the  Common 

Pleas.f 

And  no  one  appearing  for  the  defendant,  judgment 

was  given  for  the  plaintiff. 

t  See  Barnes.  3. 1 1.  167. 

Otd, 
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Ord^  m  ibe  demife  of  Dr.  Ljncb^  irufteefor  the  dean 
and  chapter  of  Canterbury^  againft  Stubbs. 


MOTION  by  Mr.  Denifon,  that  the  defendant  i-efl^  of 
in  ejeflment,  who  is  a  Icffcc  under  the  dean  ?SpS^ 
and  chapter  of  Canterbury^  or  their  truftee,  and  whofe  being  dL 
leafc  is  renewable  every  fevcn  years,  may  have  the  ej^amoiT 
liberty  of  infpecting  the  books  of  the  faid  dean  and  brought  bj 
chapter.    And  he  compared  it  to  the  cafe  of  a  copy- ^j[^f •** 
holder,  who  hath  a  right  to  fee  the  books  and  rolls  of  have  liberty 

the  manor  {a^ :  And  he  cited  Underbill  and IS^^S^. 

(*)  (which  was  mentioned  in  the  cafe  of  Crew  2Lnd  (aj  Bamts. 
Blackboumef)  where  a  motion  was  made  by  a  •Icffee  ^^J'.  *^^" 
to  infpcGt  the  public  books  of  the  dean  and  chapter  Term  Rep. 
oi Durham  i  and  it  was  refufed  for  this  reafononly,]^'^''*'- 
that  there  the  dean  and  chapter  were  not  parties.       f^vrrfii* 

But  in  this  cafe  the  court  denied  the  motion,  be*  n  w.V— 
<^aufe  thcfe  books  are  of  a  private  right,  and  con-  ^'  y?**®* 
tain  the  plaintiff 's  evidence.  And  the  court  faid,  not  the  cafe 
that  this  is  not  like  the  cafe  of  a  lord  and  his  copy.  oWnderbiu 
holder,  for  there  the  lord  is  in  the  nature  of  a  truf-l!$ark.,^6\ 
tee,  and  is  the  common  rcpofitory  of  the  writings  of"?!*-  »^4* 

5O9.Colle«*0 
t  Crew  and  BtacJUwrne,  Hil.  S  G.  %,  in  Jt.  B.  A&lon  againft  the  defen-  P.  C.  338. 
<l>nt  at  deputy  of  a  poft  mailer,  for  meddling  in  an  elefiion,  on  the  ftatate 
^9  A'C,  to.  And  it  was  prayed,  that  the  pJaintiiF  may  infpea  the  books  of 
the  poft^ffice,  where  the  deputations  are  entred,  in  order  to  fee  in  what  fta- 
^  the  defendant  is  employed  t  Bat  by  lUrdwide  C.  J.  and  the  other 
JQdgei^  the  motion  was  denied.  (A)  A  fimilar  cafe  is  reported,  1  Stra« 

1005,  by  the  name  of  Crrw  v.  Saundtru 

X  the 
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the  manor.  And  Lee  C.  J.  remcmbrcd  a  cafe,  but 
not  the  name  of  it,  where  an  infpeakm  of  the  fame 
kind  with  the  prefent  was  refufed. 

Upon  the  fubjea  of  infpfaing  Booic%  &c.  See  CmjthV  Dig.    Tit. 
(C)— 1  Term  Rep,  B.  R.  6S9.—3  Term  Rep.  B.  R.  141.  Kj, 


PbilHps  againft  PbiUifi. 


ster.  1  Ga.  Yj\  R  R  Q  R  of  a  judgment  in  C  J3«  in  aa  affioa 
gimft  bri!"  Hi  brought  on  the  (tatute  of  a  G.  %.  c.  24.  for  prc- 
beryineiec- venting  bribery  and  corruption  in  the  eledion  of 
mwiibmof  niembcrs  of  parliament,  in  which  there  was  a  ¥cr. 
ptrUamcot,di£t  for  the  plaintiff. 

tod'w  "*  And  it  was  afligned  for  error  by  ferjeant  Farker, 
cendidatce  (i)  That  it  doth  not  appear  upon  tbi&  declaration  the 
^Hfp,^'*  defendant  waa  a  candidate,  or  a  perfoa  employed  by 
bj  them,  one }  and  the  a&  (which  being  penal,  muft  not  be 
pw/fa!^  carried  beyond  the  letter)  doth  not  extend  to  any 
catered  oC  othcrs.  (a)  The  original  was  not  returnable  when 
'^'^erX,  *^^  adion  was  commenced  ;  for  it  is  retwaable  on 
S^^heori-  the  fecond  return  oiMicbadmas  term,  and  the  pUcHa 
^naUeTn  *^^  cntrcd  generally  of  the  fame  term,  which  muft 
the  mtdft  of  refer  to  the  firilday  thereof:  So  that  this  original 
Oh' IS™'  ^^^  ^^  ^^  warrant  to  thefe  proceedings,  but  it  is  pro- 
thac  the  ^u-  perly  an  original  of  fome  other  caufe*  Now  thoi^h 
ry  were  not  ^jjj^  be  after  R  verdift,  yet  an  original  is  abfolutely 
STtST^t-  neccffary,  bccaufe  without  it  the  court  of  Comiaon 
»•'>'.  ^'  Pleas  hath  no  jurifdi£tion :  And  there  could  be  no 
?"c*/)i/?r^-fuit  pending  until  the  writ  was  returnable.     [And 

gas  over- 
ruled, for 

there  can  be  tnit  one  general  return  lince  the  balloting  a£t  \   and  the  want  of  a  retoro  Is 
carcdbythe  appearance  of»  and  trial  bj  a  proper  |ury. 

ferjeant 
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ferjcant  Parker  faid,  he  was  informed  that  there  are 

(ftcidl  flacita  in  the  Common  Pleas.]     (3)  The  w- 

nire facias  and  habeas  ^corpora  are  not  well  returned  ; 

for  on  the  venire  the  jury  do  not  appear  to  have  been  *  *  ^49 

fummoned ;    and  it  does  riot  appear  on  the  other 

writ  that  they  were  attached  by  pledges. 

On  the  other  fide  it  was  argued  by  Mr.  Denifon^ 
and  unanimoufly  refolved  by  the  court,  ( i )  That  the 
aft  npoA  irhich  this  afiron  is  brought,  i^  not  confined 
only  t*  Candidates  and  pcrfons  employed  by  them, 
btt  ie  t±itM%  to  all  ptffiras  whatfocvef  ;  the  words 
bring  ad  plain  alnd  as  general  as  poflibfe.     (a.)  This 
Wrig  tit  adJott  brought  in  the  Common  PTcas,  (in 
vbiefc  Chdpple  yM.  feirf,  there  ate  no  fpeciaf  placlta) 
At  cmgihal  is  tiirell  ehotrgh.     For  (as  Lee  C.  J.  argu- 
ed) ftc  whofe  term  ntty  be  confidercd  as  one  mtife 
<lay.    AArf  as  Chappie  juft.  faid,   the  6ntry  of  the 
flacHd  extends  to  and  takes  m  all  pleats  inrotted  iti 
any  anrf  itcry  part  of  the  term.     But,  he  faid,  in 
Ais  court  wh6rc  a  de*bt  accrues  in  term-time,  and  in 
Ac  fafnte  tef  rti  the  paJrty  comes  and  complains,  he 
mull  hare  a  i^cial  memorandum,  in  order  to  fiiew 
^t  the  eaufc  of  adion  precedes  the  bringing  of  the 
aftion.    Befidcs,  the  $0.  i.  c.  13.  (which  hath  been 
called  ah  otrtftF^otent  z&)  extends  to  this  cafe :    For 
jt  cures  all  defefts'  ih  fubftance  as  welF  as  form  ;  and 
in  the  provlfo  penal  anions  are  not  excepted,  as  is 
^onc  in  tht  oflici*  ftatutes"  of  jeofails.     (3)  As  to  the 
Wutn,-  tbe^c  can  be  no  other  than  one  general  re- 
torn  wicc  the  balloting  aft.     And  befides,  the  want  g^^^  ^  q^ 
of  a  return  is  cured  by  the  appearance  of  and  a  trial  2.  c  15.  * 
by  a  projier  jury. 

The  coort  were  therefore  ftrongly  inclined  to  affirm 
tbe  jud^rtteifrt :  But  courifel  beiAg  retained  to  argud 
tbe  cafe  again,  it  was  affirmed  rtiji^  t^c. 

X  2  Webb 
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8.C.  sStra. 

»o9s.  ^Webb  againft  Turner. 

•P250  ^ 


T^pafsfof  |N  (j-efpafs  fby  bill  filed  MUbaelmas  term  11  G.  aj 
wounding  X  ^hc  plaintiff  declares,  that  the  defendant  17  Mj; 
?onin"'ihi'  10  G.  a.  with  force  and  arms  at,  ^c.  aflaultcd  the 
pteintiff  for  plaintiff,  and  then  and  there  beat,  wounded  and  im- 
J^"8^J^"»«' prifoned  him  for  along  time,  fcilkct^  for  twenty-five 
wedJti^n  weeks  then  next  following  :    And  there  is  another 
teiiif^*'    count  in  the  declaration,  that  defendant  \%0d^ 
whicife'x.  It  G.  2.  &fr.  affaulted  the  plaintiff,  and  then  and 
*^d^h*'  ^^^'^^  \^t^U  wounded,  and  imprifoned  and  detained 
time  of*    him  for  a  long  time,  y2:/7rV^/,  for  other  twenty-five 
th  "^A-*     weeks,  &fr.     -And  a  verdi£k  having  been  obtained  by 
IfrVveTdla^^  plaintiff,  in  which  intire  damages  were  ^iven,  ic 
•nd  intire    was  moved  laft  term  by  Sir  Thomas  Abney^  m  ancft 
coarfSu^of  judgment,  that  the  time  of  the  defendant's  impri- 
nt? irrca  fonment,  as  mentioned  in  both  counts,  extends  iar 
men"^^'    beyoud  the  time  of  bringing  the  adion,  and  intire 
damages  are  here  given,  which  is  certainly  wrong* 
And  it  was  now  argued  by  Sir  Thomas  Abnej^  Mr. 
Marjhj  and  others,  in  fupport  of  the  motion,  that 
though  generally  what  is  laid  under  z/cilicet  is  not 
material,  but  is  only  byway  of  aggravation  of  da- 
mages, yet  here  it  is  a  fubftantial  part  of  the  charge, 
and  the  jury  were  obliged  to  give  damages  fecunduM^ 
allegationem  of  the  plaintiff.     As  therefore  in  pcrfonal 
a&ions  the  plaintiff  cannot  recover  any  damages  in* 
curred  pending  the  fuit,  this  declaration  is  erroneoui* 
Hob.  189.     Cro.  Jac.  618.  pL  8.     2  Sound.  169. 
X   Vent.   103.     Cdrtb.  386.  2  Salk.  662.    S.  C  5 
^  -^    .  '     .  Mod. 
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Afft/.  ^86.  As  to  the  cafe  in  Hob.  284.  (which  (eems 
to  the  contrary)  there  thd  procecdifig  being  by  ori- 
ginal, and  many  actions  are  brought  m  C  B.  without 
any  original,  3  Lev.  246.)  the  telle  did  not  appear 
upon  the  record,  which  is  the  true  reafon  of  the  judg- 
ment. Befides,  the  reafon  mentioned  in  the  book 
(that  the  v/z.  is  unneceffary)  does  not  hold  good  in 
the  prefent  cafe  ;  for  here  the  time  is  a  •material*  P  251 
part  of  die  declaration,  without  which  it  would  be 
ill,  on  demurrer,  for  incertainty  :  And  it  is  not  to 
bcfappofed  the  jury  reje'Sed  it,  they  being  lay-gents^ 
and  not  conufant  of  its  being  immaterial  in  cafe  it 
bcfo. 

On  the  other  fide  it  was  argued  by  folicitor  gene- 
ral Strange  and  others,  fi)  That  the  prefent  objefti-^  • 
on  is  not  warranted' by  or  arifes  from  the  record.  For . 
it  being  laid  in  the  declaration,  that  on  fuch  a  day 
the  defendant  aflaulted,  and  then  and  there  beat^ 
wounded  and  imprifoned  the  plaintiff  for  a  long  time, 
fcilkety  l^c.  the  day  firft  mentioned  extends  only  to 
dw  afiault,  and  not  to  the  imprifonment ;   which 
might     have   been    before;    fed    non    allocatur 
For,  as  Lee^  C.  J.  faid,  this  claufe  muft  be  taken 
as  one  intire  fentence -containing  the  whole  charge  ; 
and  the  hnprifionment  neceflarily  refers  to  the  fame 
time  when  the  aflault  was  made,    (2)  It  was  anfwer* 
ed,  that  the  continuance  of  the  imprifonment  is  only 
by  way  of  aggravation  of  damages,  and  is  not  fo  ma^ 
tcrial  a  part  that  the  jury  muft  heccflarily  befuppofed 
to  have  given  any  damages  by  reafon  thereof ;  the 
imprifonment  itfefr  being  the  caufe  of  a^ion,  and 
fufficient  to  warrant  the  jury,  though  it  was  for  ever 
fo  ihort  a  time,  in  giving  damages.    Befides,  what 
is  contained  under  ihcfcilicetj  (which,  according  to 
Hob.  1719  172*  is  only  claufula  ancillaris)  k  impofTu 

blct 
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j^Ie,  a^d  coBtrfidiflorv  to  wh^t  i$  wttt  hid;  fork  is 
9Ued£|sd,  tb^t  jde£exi4aat  then  b^pri£owdp  ^c*  vd 
ther(^re  it  or^bt  to  be  wholly  rejeded.  On  dui 
fide  were  cited  Hob^  189,  a 84.  Aikyn  a?.  I^irir. 
4.  Stftf.  622.  S.  C.  5  Af«/.  a96.  ^  Vd  ?» ^0 the 
jcafes  cited  contra^  ix  was  faid,  tb^t  in  tbem  ^er 
;Ebere  is  i^ofciUcet\  oj  elTe  wbat  c^iqies  under  itiithe 
gift  of  tbc  adpn :  And  tber^^prf  tbey  pi^teia^Jly  dif- 
fer from  the  prefoot.  And  in  $(^lk.  662.  no  c^«  of 
^^on  appears. 

For  tbefe  reafons  ai^d  upon  tbefe  authorities,  par- 
ticularly thzt  in  flob.  284.  (wbfch  jtbey  j^^asiB 
point)  the  court  were  unanimoufly  of  opimoDj  tbat 
this  declar^tipQ  i^  well  enough  ^    fii^d 'the  ^^nagcs 

•  P  25ft  ipuft  be  taken  to  be  •givci;  only  for  wbf^  is  wfll  )«i 
IBat  P/?^^  and /'r^^^ff  juft.  inclined  to  tWn^:,tliat  it 

Ante.a46.  ^p^jj  j,^  QtbeTwifc  if  it  had  bepn  e«refly  afcrrcd 
tb.ai;  the  dcfefid^nt  bad  jmprifon94  the  pl^ant;0^forfo 
many  weeks ;  this  bpng  f^t  intire  cb^ge^  wl  ^f<- 
fore  the  whole  v}Xi^  be  prpved.  And  Pr^\^^ 
00  faid^  that  if  a  plaintiff  declare^  the  ^efeiffjint  is- 
prifoned  him  per  l((ngumj^ium  teafiorif^  gr  wj^ipuf 
fbefe  words,  t^is  i;  no  fu^ciept  caiife  of  demu|7er,be' 
(T^ujTe  the  imprifo^n^ent  itfe)^  is  the  ^i^&  cnf  the  acli- 
pn.  And  the  whc^le  court  wq^e  of  opinion,  di^t  bov- 
ever  this  might  bcona  fpepi^i  dci^^rircr,  it  w>>'^'^ 
very  well  after  a  verdiflt. 

jyiotion  therefore  denied ;  and  the  pq/1^4  was  or- 
dered to  be  deUvered  to  the  plaintiflf. 

V.  TaUtM  t.  HuUnrt.  Comyii*s  Rep.  331. 


HamnK^ni 
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Hammond  agatnR  Ga^ffe. 


N  adioii  was  brought  againft  Mary  GatUffe  as  ^H»c«- 


executrix  of  Avarina  Gatliffej  \»ho  was  execu-  Si  t/fn 
trix  of  her  faufband  Charles  Gatliffe^  for  a  debt  due«Mc«torA 
from  Cbarks  to  the  plaintiff.    Defendant  pleads  {hyj^Zt^i^^ 
leave  of  the  court,  under  the  late  ftatute)  two  ulat-forthedefcu 
tcrs,  viz.  that  Avarina  G.   was  not  executrix  of  ^^^y^^ 
Charles  G.  and  alfo  that  fhe  (the  defendant)  was5«^. 
never  executrix  oi  Avarina.    And  upon  the  trial  of 
the  caufe  at  the  affifes  before  the  lord  chief  baron  • 
Reynolds^  a  verdid  was  found  for  the  plaintiff,  fubjed 
to  the  opinion  of  the  judge  of  affifc,  upon  a  cafe 
flated  by  theconfent  of  both  parties ;  and  afterwards 
it  was  by  him  remitted  to  the  judgment  of  this  court. 
The  cafe  was  briefly  this  : 

After  the  death  of  Charles  Gatlrffe^  Avarina  his  wife 
took  his  goods  and  fold  them,  and  died:  And  feveral 
of  the  goods  of  Avarina  came  to  /the  hands  of  the 
prefent  defendant.  And  the  iingle  queftion  hereupon 
was,  whether  an  executor  de  Jon  tort  of  an  executor 
defm  fort  is  liable  to  pay  the  debts  of  the  firft  de- 
ceafed. 

•And  it  was  now  argued  by  ferjeant  Wynne  for  *  P  253 
the  plaintiff,  that  an  executor  de  fon  toft  is  hable  to 
paymettt  of  the  debts  of  the  deceafed,  byreafon  of 
the  poflefiion  of  his  goods,  which  is  notice  to  the 
creditors  whom  they  mud  fue  :  For  otherwife  where 
there  is  no  lawful  executor  or  adminiftrator,  the  cre- 
ditors 
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'  ditors  will  be  without  remedy.  Dy.  1 66.  b.  Went, 
office  of  executors  y  c.  14.  Stat,  rf  43  EL  e.  8.  llie 
executor  of  an  executor  was  not  indeed  chargeable 
on  a  devajiavit  by  the  firft  executor,  before  the  fta- 
tttte  of  30  Car.  2.  c.  7.  becaufe  it  was  confidered  as 
aperfonal  tort.  1  Lev.  no.  But  the  executor  of 
an  executor  defon  tort  was  in  fuch  cafe  liable,  a  Lrv. 
133*  Now  if  it  be  fo  in  the  cafe  of  a  rightful  execu- 
tor, a  fortiori  it  mud  be  fo  in  the  cafe  of  an  execu- 
tor of  his  own  wrong :  And  this  is  agreeable  to  rea- 
fon,  a  devajiavit  being  not  a  mere  perfonal  wrong, 
as  an  aiTault  and  battery,  (which  is  an  injury  to  the 
perfon)  but  a  wrong  to  the  eftate  of  the  deceafcd, 
and  a  fraud  with  refped  to  creditors,  i  Lutw.  673. 
However,  the  prefent  cafe  is.  within  the  ftatute  of 
30  Car.  a.  the  words  of  which  are  very  general ; 
and  it  is  alfo  within  the  reafon  of  it.  3  Mod.  1 13. 
So  the  a£t  of  £//z«  relating  to  apprentices,  extends 
not  only  to  thofe  who  areadually  bound  apprentices, 
but  a  fervice  alone,  tanquam  an  apprentice,  is  fuffici- 
ent  within  that  ad. 

On  the  other  fide  it  was  argued  by  Mr.  Lacejj 
that  though  at  common  law  an  executor  defon  tori  vi 
chargeable  in  refped  of  the  poflei&on,  and  creditors 
may  recover  againft  him  wbilft  living,  yet  when  he 
dies,  his  executor  defon  tort  is  not  chargeable.  3 
Leon.  241.  I  RolL  920.  2  Mod.  293.  2  Lev.  no. 
S.  C.  I  Vent.  292.  2  Cb.  Ca.  217..  And  as  to  the 
ftatute  of  Car.  2.  (by  which  it  appears,  that  at  com- 
mon law  no  adion  lay  againft  the  executors  of  exc- 
(Tutors  of  (heir  own  wrong)  as  this  ad  mentions  exe^ 
cutors  generally,  it  mud  be  ynderftood  of  fuch  only 
as  are  rightful  ;  for  an  executor  defan  tort  is  not 
properly  an  executor,  but  a  tort-feafor.  This  alfo 
appears  by  the  words,    "  as  their  teftator  or  intcf? 
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tatcj"  ♦whcr«8  a  wrongful  executor  hath  no  tefta**  P  ^5+ 
tor  or  inteftate.  And  as  for  the  words,  ^^  all  and 
*^  every  the  executors,  ^c.**  the  reafon  of  inferting 
thefe  may  be,  to  include  the  cafes  where  there  are 
feveral  executors,  and  one  or  more  of  them  renounces 
the  executorlhip,  or  dies  before  probate.  Befides, 
it  is  plain  by  the  4.  5  1^*  3«  c.  24.  /  12.  that  every 
cafe  of  this  kind  was  not  provided  for  by  the  aft  of 
Car.  3*  And  by  the  ftatute  of  a  G.  %.  c.  ai.  /•  i\. 
(which  mentions  executors  generally)  an  executor 
defon  tort  is  not  enabled  to  fet  off  debts. 

And  the  court  were  ftrongly  inclined  to  this  opi- 
nion on  both  points,  viz.  that  an  executor  de  Jon 
tort  of  an  executor  de/on  tort  is  not  liable  at  commoB 
law  for  a  devajiavit  committed  by  the  firft :  And  that 
fuch  an  executor  is  not  within  the  ftatute  of  Car.  %• 
becaufe  (as  Probyn]v&.  faid)  in  the  firft  part  of  the 
a&  executors  de  Jon  tort  are  not  named,  though  af- 
terwards they  are  exprefly  mentioned. 

And  it  was  obje£ted  by  Lee  C.  J.  that  it  does  not 
appear  by  the  cafe  that  Avarina  was  guilty  of  a  con- 
verfion }  upon  which  point  alone  it  is  that  any  quef- 
tion  can  arife  upon  the  ftatute :  For  it  is  ftated  only, 
that  file  took  the  goods  of  Charles^  and  fold  them, 
without  faying,  that  (he  converted  them  to  her  own 
ufe ;  fo  that,  for  aught  appears  flie  might  rightly  ap- 
ply the  money  arifmg  by  fuch  fale.  Neither  doth  it 
appear  that  the  defendant  bath  anv  goods  of  Charles ; 
and  if  not,  ihe  cannot  be  chargeaole. 

The  cafe  therefore  being  imperfeftly  ftated,  and 
the  court  inclined  upon  the  merits  for  the  defendant, 
ihtpoftea  was  ordered  to  be  delivered  to  her  accord* 
ingly. 


The 
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charge  as  it  is  laid  in  the  information  ;  the  legality 
of  which  it  is  the  part  not  of  the  defendant,  but  of 
the  court  to  judge  of:  And  if  it  be  not  in  itfelf 
fiiffident,  the  confeffion  will  not  enlarge  it. 

And  the  whole  court  were  clearly  of  opinion,  that 
this  conviftbn  is  not  good.     For  (as  they  argued)  if 
the  ftatute  of  5  if .  is  to  be  conftrued  in  fo  extenfive 
a  manner  as  to  extend  to  the  bare  having  of  any  in- 
ftrument  that  may  poffibly   be  ufed  in  deftroying 
game,  it  will  be  attended  with  very  great  inconveni- 
ence, there  being  fcarce  any,  though  ever  fo  ufeful, 
but  what  may  be  applied  to   that  purpofe.     And 
though  a  gun  may  be  ufed  in  deftroying  game,  (and 
when  it  is,  it  then  fails  within  the  words  of  the  afi) 
yet  as  it  is  an  inftrument  proper,  and  frequently  *ne* 
^  P  357  eeflary  to  be  kept  and  ufed  (or  other  purpofes,  as  the 
killing  of  noxious  vermin,  or  the  like ;  it  is  not  the 
having  a  gun,  without  applying  it  in  the  dcftrufUon 
of  game,  that  is  prohibited  by  the  ad.     The  words 
therefore,    "  or  other  engine,'*  (as  Les  C.  J.  faid) 
muft  be  underftoodof  fuch  inftruments  as  are  appli- 
cable only  to  the  deftrudion  of   game,    as  hare- 
pipes,  ^c.  or  of  fuch  as  are  adually  employed  in 
that  way.    And  Cbafple  juft.  faid,  that  if  fuch  things 
as  are  enumerated  in  the  ftatute,  and  are  pecullariy 
fitted  or  difpofed  for  killing  game,  as   hare-pipes, 
lurchers,  &fr.  are  kept  by  an  unqualified  perfon, 
yet  it  muft  be  averred  that  they  are  kept  to  kill  game, 
which  in  the  prefent  cafe  would  have  been  fufficient; 
and  in  that  cafe  it  would  be  incumbent  on  the  pcrfod 
having  fuch  things  in  his  cuftody  to  prove  that  he 
kept  them  for  other  purpofes :   And  fuppofmg  this 
to  be  the  fad,  and  that  he  never  ufed  them  in  killiog 
game,  he  would  not  be  puni(hable.     And  Page  juft. 
fold,  he  remembered  a  cafe  in  lord  Holi\  time,  when 
it  was  heM>  that  the  keeping  a  lurcher^  without  ufmg 

it 
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it  m  killing  game,  was  not  within  the  ftatute  of  Car. 
2.  though  it  be  ezprefly  named  therein,  Befides, 
as  thefe  a£t8  reftrain  the  liberty  which  was  allowed 
by  the  common  law,  and  are  alfo  penal,  they  ought 
not  to  be  extended  further  than  they  mud  neceflarily 
be.  And  Probyn  juft.  faid,  that  as  the  legiflature 
bad  the  a£k  of  Car.  1.  before  them  when  this  was 
made,  they  would  probably  have  mentioned  guns 
exprefly,  if  they  had  intended  to  prohibit  the  having 
them  in  a  perfon's  cuftody :  And  therefore  it  is 
not  without  delign  that  the  word  is  omitted. 

The  convi&ion  was  therefore  quaflied. 

Note ;  After  the  court  had  delivered  their  opinion, 
Mr.  folidtor  faid,  that  in  the  cafe  cited  of  The  King 
and  King^  lord  Macclesfield  faid,  that  he  was  in  the 
houfe  of  commons  when  the  ad  of  5  A.  was  made, 
and  he  himfelf  obje&ed  to  the  inferting  of  the  word 
(gun)  therein,  becaufe  it  might  be  attended  with 
great  inconvenience. 


S.  p.  HlitgfieU  ▼.  Stratford.  Say.  15.   i  Witf,  315.    See  Atwy  ▼.  HMfe^ 
Cowp.  St5.   Rgx,  ▼•  Tbmffmt  t  Term  Rep,  B.  R,  i8«    Rtx.^.  Btrtiif^ 

Cald.  175. 


Dr. 
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P  258   *J)j..  Martyn  againft  the  archbifbop  of  Catttetiwj. 


Prohibition -^A^OTION   by  folichor  general:    Strsnge  for  a 


M 


M  a^^*^  lYT  probfibition  ta  an  appciri  made  to  the  arch- 
to  the  bifliop  of  Canterbury^  zs  vifif  or  of  Merttm^Hep  in 
o^'^^^Oxfordi  by  Dt.  Martyn,  odoof  the  fcBows  thereof, 
tirhfyM  from  a  com^bint  agamft  faim  by  tfafd  fiiid  college. 
Jfef^jliw-  ^^^  ^*^"  prohibition  Was  prayed  at  the  inftiAce  of 
itge, oxfini,iyr.  Martyn  himfiftlf,  (wbkh  k  was  urged  itaight  be 
^?^j[;;«;done)  and  he  fug^cftcd  feverai  charters  andftatotes 
the  BiOiop  of  the  college,  whereby  (as  k  was  urged)  h  appears 
^  ZZ%  ^^^^  *^  bifliop  of  Winchefter  is  vifitor  of  the  colfcgc, 
Yifitor  j  the  he  being  called  in  the  original  (latute,  and  feveral 
^^ti^'c'  ^^^^''^>    ^^ fpecialis proteaor,  pater ^  ^ defenfor^  f^c" 

an/noni     of  the  CoUcgC. 

?n***Iiwri      ^^  ^^^  ^^^^^  ^^^  fexcral  records  from  the  arch- 

cxercifey*  bifhop's  rcgiftry  at  Lambetb  were  produced,  whereby 

tbevjfi-     it   appears,   that  from  the  year   1284.  (which  was 

^^TJ^]  An  about  fix  years  after  the  death  of  Walter  de  Merton 

appellant    the  fouudcr)  to  the  prefcnt  time,  the  archbifliops  of 

fb^^a^prt  ^*  ^a^^  excrcifed  a  vifitatorial  power  over  this  col- 

hibiijon     lege  :  And  in  all  the  charters  they  are  called  "/^* 

Ippeai.*^"  "  Cronus  ^  pater,  &c:*     And  it  was  faid,  that  the 

reafon  of  the   appellation   given  to  the   bifliops  of 

Winchejier  of  "  fpecialis  protedor,  Sfft."  is,  that  the 

college  was  founded  at   Maudlin  in  the  county  or 

Surry,    formerly  within  the  diocefe   of  Winchefter^ 

and  afterwards  removed    to  the  diocefe  of  Oxon\ 

and  the  charter  was  confirmed  by  the  bifhop  of 

Winchejier  and  the  dean  and  chapter  thereof. 
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It  was  argued  in  fiivout  of  the  prohibttion  by  Mr. 
folkitoP  general,  ferjeane  Pother^  mA  others,  chat  as 
there  is  an  acting  vifitor  on  the  one  fide,  and  ri^e 
right  of  the  other  depends  on  a  Tariety  of  evidence, 
the  matter  ought  to^  be  tried.  And  in  the  cafe  of 
a  vifitor  it  is  a  rule,  that  if  there  be  any  donbt,  the 
ceurt  will  not  determine  the  point  of  jurifdi£Kon  on 
a  motion :  And  fo  it  was  laid  down  by  Mr.  Reeve^  *  P  259 
afterwards  chief  juflice  of  the  •Common  Pleas,  in 
The  King  and  the  bijhof  of  Efyj  in  this  court.  And 
Mr.  ioKcitor  feid,  that  in  the  cafes  of  Univerftty -college 
and  Oriel'Colkgej  both  of  which  were  of  royal  founda- 
tion, there  was  much  longer  ufage  of  a  yifitatorial 
power  than  here^  and  yet  the  right  was  found  againft 
the  ufage. 

But  in  the  principal  cafe  the  whole  court  were 
ftrongly  of  opinion,  that  a  prohibition  ought  not  to 
be  granted.     For  no  one  befides  the  archbifliops  of 
C.  hath  exercifed  a  vifitatorial  power  over  this  col- 
lege ;  and  there  hath  been  fo  long  an  ufage,  that 
though  this  doth  not  give  a  right,  it  is  a  very  (Irong 
proof  of  one.    To  which  point  Lee  C  J.  cited  1  Vent. 
155.     Befides,  no  one  appears  now,  who  claims  the 
vifitatorial  power,  befides   the  archbithop;    neither 
the  bi(hop  of  Wincbejier^  nor  the  heir  of  the  foun- 
der, (in  which  laft  the  right  muft  be,  if  none  be 
conilituted  vifitor,  as  this  college  is  of  private  foun- 
dation) but   the   prefent  motion  is  only  at  the  in- 
ftance  of  a  fingle  fellow.       And  therefore  the  cafes 
whicti  have  been  cited  differ  from  this,   becaufe  in 
thofe   there  were  feveral   claimants,    and  different 
rights  and  ftatutes ;  the  claim  by  the  bifhop  of  Lin- 
colriy  in  the  cafe  of  Oriel-college^  being  as  loci  ordinari- 
us.       And  Probyn  juft.  faid,   that  if  the  bifhop  of 
Wincbejier  had  joined  in  this  complaint,  there  would 

be 
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be  no  reafon  for  granting  a  prohibition,  becaufeby 
the  words  of  the  diarter,  he  is  at  mod  but  a  fped^ 
vifiton 

However  the  matter  was  now  adjourned,  that  the 
court  might  look  into  the  cafes  cited  at  the  bar. 
And  afterwards  (this  term)  C.  J.  faid,  they  had 
looked  into  and  confidered  thofe  csdTes,  but  that  they 
retained  their  former  opinion.  A  prohibition  was 
therefore  denied. 

Note  }  Whilft  fuch  parts  of  the  records  produced 
on  the  archbifliop's  fide  (which  were  very  long) 
were  reading,  as  his  counfel  direfted,  it  was  in&fted 
by  ferjeant  Parker  on  the  other  fide,  that  the  whole 
ihould  be  read.  But  the  court  ordered  fuch  parts  as 
•  P  A0O()|g  archbifliop's  counfel  thought  ^material  to  be  firft 
read.  And  afterwards  ferjeant  Parker  waived  the 
other  point. 


'    The  King  againft  Cdckerell. 


A  mw  TN  a  jz^  warranto  brought  againfl;  the  defendant 
S*ln^*'  X  for  ufurping  the  office  of  one  of  the  bailiffs  of 
vMrrMto^  the  corporation  of  Scarborough^  the  jury  found  a 
biiwn7  E^^^''^'  verdia  upon  all  theiffues  (which  were  thirty- 
found  a     fix)  for  the  King. 

d^ftfo  T"  ^  ^^^  ^^*^^^  ^^^  ^^^  prayed,  upon  affidavits 

King,  of  mifbehaviour  in  fome  of  the  jurors,  (butthefe 
which  w  to  ^crc  fully  anfwered  on  the  other  fide)  and  alfo  be- 
i^Vwas^caufe  this  is  a  verdi^  againft  evidence.    And  Mr. 

sgainft  eYi-  luftiCC 
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jaftice  Page  J  who  tried  die  caufe,  rqxirted,  that  two 
of  die  iflues  are  fonnd  againft  evidence,  viz.  that 
the  defendant  wag  aot  a  capital  burgefs ;  and  that 
thirty-four  of  the  perfons  prefent  at  the  affcmbly 
when  the  defendant  pretended  to  be  ele&ed,  Twhich 
ought  to  confift  of  thirty-fix  capital  burgeffes,  and 
eight  others)  were  not  capital  burgefles. 

But  (on  the  other,  fide)  the  cuftom  and  conftitu* 
tion,  under  which  tbedefendant  claimed  to  be  elefted, 
being  rightly  found  againft  him,  and  alfo  that  lie 
was  not  duly  ele£tcd  ;  and  it  being  not  neceflary  for 
aperfon  tobe  ^  capital  burgefs,  in  order  to  be  chofen 
bailiff,  becaufe^  jaccording  to  the  conftitution,  if  he 
be  either  that  or  a  freeman,  it  is  fuf&cient ;  it  was 
argued  by  folicttor  general  Strange^  ferjeant  Eyre^ 
and  Mr.  Denifmi  againft  the  motion;  that  a  new 
trial  ought  not  to.  be  granted,  becaufe  the  iflues 
found  againft  evident  are  1  immaterial,  and  upon 
thefe,  if  there  had  been  a  verdid  for  the  defendant, 
he  could  not  have,  had  judgment:  But  thefubftan* 
tialiffues  being  rightly  tonnd  againft  him,  the  judg- 
ment of  oufter  is  well  founded.  The  granting  of 
new  trials  is  in  lieu  of  attaints,  (as  it  was  laid  down 
in  Barker  and  Dixie^  Trin.  •  10  G.  2.  in  this  court*) :  •  P  a6i 
And  where  there  was  a  falfe  oath  upon  a  part  not 
material,  an  attaint  would  not  lie.  11  Co.  13.  a. 
S.  C.  1  Roll.  281.  'D.pl.  f.  And  this  cafe  was 
compared  to  that  of  a  probibidon,  where,  befidea 

^  *  Baritr  and  Sir  WMm  DixU^  Trin.  lO  G.  s.  In  an  •aioB  for  malkiouQy  %  Stra.  1051 
indiaing  the  plaintiff  for  felony,  the  plaintiff  proved,  that  ftie  expended  above  Caf.     T. 
lool.  in  her  defence  «pon  the  indidnMnt ;  and  the  jury  found  a  verdid  for  Hatdw. 
the  plaintiff,  but  gave  only  fivf  ihilliiigi  for  damagei.     And  for,  thia  reafivi  279. 
>  new  trial  was  prayed  by  Mr.  Strange  on  the  fide  of  the  plaintiff.     But  ••y  «  p  «» 
f^»dvwhiC^y   and  the  reft  of  the  court  It  wai  denied,  the  fmallneri  of  ***^*^*'*^ 
«Jaaagt»  b^ng  net  a  fuilicient  ground  for  granting  a' new  trial  1  And  they  ^'  9*®* 
^\  that  an  attaint  (in   the  place  of  which  the  granting  of  new  trials  ***  *  *^7« 
isDow  fubftiiaccd)  doth  not  lie  for  that  i-cafoo.     To  which  point  het  €•  J. 
tktte  cited  6  £.4."  6, 7.   (AJ 

y  th« 
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-the  plea  on  die  met  its  for  a  coafultaQoa,  not  gxkf 
is  alauiys  pleaded  to  the  contempt,  and  upoatUs 
laft  pomt.a  Terdid  is  found,  cbo^gh  no  cfMeace  is 
iC9cr  given  thereon.     So  in  trefpafs  w  ^  wrmu  not 
guilty  is  always  jdeaded  to  She  force,  and  fom^mes 
a  jutufication  to  the  other  part,  but  on  ^he  fiift  flea 
there  is  nerer  any  evidence  given,  and  yet  a^erdift 
is  always   found  thereon*     And  fo  wheve  a  right 
is  claimed  .under  a  charter,  if  mn  ameeffit  is  pleaded, 
and  no  charter  is  found,  it  is  quite  iaauterial 
whatever  is  found  on  the  other  iffues.     kmsfbr- 
dier  argued,  that  there  is  a  plain  difference  vhcre 
leveral  and  diftind  matters  are  4n  iflue,  and  irfaerc 
.diete  are  ieveral  ifliics  upon  one  and  the  fame  matter. 
Now  this  laft  is  the  prdent  cafe,  ^he  only  qiseftioa 
4iere  being,  whether  the  d^endant  was  weU  deded : 
And  if  a  xer^did  be  rightty  riven  upon  dus  point, 
though  nothing  liad  j^en  found   upon  the  otber 
iffues,  it  would  have  been  fiiffident.    And  thefe 
books  and  cafes  wene  cited :  Ytly.  148.     aR^.Joj* 
h$.t%Mo.fi.  47.      Cafes    in    the  time  tf    K.    Will,  y  275* 
S.  €.  cited  in  Parhr  and  Gordon^   Micb.%  G.2. 
^4;  Ante  ^^  ^grtcA  for  law.     King  and  Pindar,  (a)  TTicrc 
in  a  ^  warranto  againft  the  defendant  for  ading  as 
mayor  ot  Penryn  in  Cornwall  it  was  found  that  he 
was  well  defied,  but  not  duly  fworn  in ;   and  after* 
wards  a  mandamus  was  granted  to  (wear  him  in,  to 
which  the  judgment  of  oufter  was  returned :  And  the 
court  was  of  opinion,  that  the  judgment  amounted 
to  a    total    exclufion ;    ,and  therefore    refiifed  a 
peremptory  mandamus.     And  the  cafe  was  carried 
•  P  ^2  ^P  ^^  ^^^  boufe  of  lords,  and  there  the  judgment 
below  was  *  affirmed.     King  ^nd  the  mayor^  &^^ 
/»;Antt    Sbrewjbury.  (b)  In  that  cafe  there  were  many  iffues, 
J^l^'^fome  of  which  were  found  one  way,  and  fomc  an- 
in  p.  as.    other;  but  the  only  material  queftion  was,  whedier 
the  affembly,  by  which  Kynajim  was  amoved  from 

the 
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the  i^ace  of  alderman,  was  duly  held,  or  not ;  and 
it  appearing  that  the  aflembly  was  not  well  held^ 
the  court  granted  a  peremptoiV  mandamus  to  reftore 
him*  It  was  alfo  urged,  that  if  the  two  iflues  found 
againft  evidence  are  not  material  on  this  information, 
they  cannot  be  fo  in  any  other  caufe  :  For  a  verdift 
is  no  evidence  but  in  that  part  only  which  is  materi- 
al; all  one  as  a  record  is  no  eftoppel  in  any  part 
thereof  which  is  immaterial.  1  Roll.  871.  pL  la. 
And  fo  a  judgment  in  one  adion,  unlefs  it  be  ob- 
tained on  the  merits,  is  no  bar  in  another,  a  Lmu. 
210.  But  fuppoiing  thefe  iflues  may  be  material  in 
another  caufe,  there  is  no  cafe  to  warrant  the  grant- 
ing a  new  ttial  for  this  reafon.  And  befides,  the 
coroner  may  confent  (by  way  of  entry  upon  the 
record)  that  no  advantage  fliall  be  taken  diereof : 
Forfpecial  entries  have  been  made,  where  juries 
have  not  been  fo  exa£k  as  they  ought. 

But  per  curiam^  although  the  judgment  of  oufter 
is  well  founded,  if  upon  the  whole  the  title  is  found 
againft  the  defendant,  yet  it  is  another  queftion, 
whether  a  new  trial  ought  not  to  be  granted  j  for 
the  jury  ought  to  have  found  a  verdift  upon  all  the 
iffues  according  to  truth.  There  ought  alfo  to  have 
been  a  feparate  verdid  upon  each  ifliie ;  for  as  this 
vcrdia  is,  it  docs  not  appear  upon  what  part  of  the 
pleadings  it  is  founded,  fo  that  poffibly  it  may  be 
given  on  that  part  which  is  immaterial,  and  which 
is  found  againft  evidence.  And  Lee  C.  J.  mention- 
ed the  cafe  of  a  quo  warranto^  tried  at  the  bar  ; 
where  there  were  ieveral  iflues,  fome  of  which  were 
not  material,  and  yet  the  jury  were  aflted  what  they 
found  upon  thefe. 

Mr.  folidtor  obferving  which  way  the  court  were 
inclined,  fubmitted  to  a  new  trial:  Which  was 
granted  on  payment  of  cofts. 

Y  z  Andrews^ 
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•  P  i6^*Jn3rewsy  on  the  demife  of  Jones^  againfl:  Fulbanu 

S.  C,  ftSira.' 

109*. 

*9^'  *  T  JPON  a  trial  in  cjeament,  (which  was  hcforc 
Sr?R^*  vJ  \^^^  Hardwicke^  when  he  was  chief  jufticc  of 
401!  'this  court)*  a  cafe  was  ordered  to  be  dated  for 
the  opinion  of  the  court:  And  it  was  briefly  this: 
Robert  Wight  being  poflcffed  of  certain  lands  in 
^umThs  ^^^'  ^^^  ^''^  ^^  fcveral  houfes  for  the  remainder  of 
leafehoids  *  a  term  of  ninety-one  years,  by  his  lad  will  dated 
foMlrrind^  D^r^/TiA^r  1686.  devifed  to  his  wife  Catharine  all 
after  her*"  -  hls  lands  whether  freehold  or  leafehold  for  her  life, 
^^J^^  "^o'and  after  her  death,  "  to  fuch  child  as  ray  faid 
^%(^  is  "  wife  is  now  fuppofed  to  be  pregnant  with,  and  to 
nowfap.  "the  heirs  of  fuch  child  for  ever;  provided  that  if 
pr^niint^"  fuch  child  111  all  die  before  the  age  of  twenty-one, 
with,  and  "  having  no  iflue  of  its  body,  then  the  reverfion  of 
Tt^""''  one  third  of  the  faid  lands,  ^c.  (hall  go  to  my  faid 
chiidfor     "  wife  and  herlicirsfor  ever/'  and  thcnhedevifcsthc 

ever ;    pro* 

nfided  that  If  foch  child  fliall  die  before  the  age  of  twenty-one,  having  no  ifltie.of  >^ 
bo<^y,  then  the  reverfion"  to  his  wife  and  two  fiilersand  ibeir  hcir»  refpedHvdy  io  thirds. 
The  tcftato'r's  wife  never  was  enfeint.  This  devife  to  the  wife  and  fifters  is  good,  and 
took  cffeaDOCwithftanding.*  V.  Urtdfirdy.  Ftdty^  Dong;  63.  Swbnt  v.  J7itf,  Cowp. 40W 
Avttfn  v.  Ward   I  Vcf.  4^0.    Fonereau  v.  Fonereau,   3  Atk.  315. 

*  There  h;«ve  been  four  determinations  upon  ihe  point,  on  this  fame  will.  lA.  By  Ld. 
Hartwrt  in  y^ta  v.  Wifuomk,  Prcc.  Cha.  316.  Gilb.  £q.  Kep.  74.  i  £q.  ab.  14$.  wboe 
the  point  arofe  in  refpeA  to  the  leafehold  e(tate,  and  his  lordfhipheid  the  devife  over  good, 
idly.  In  this  cafe  of  Andrews  r.  Fulbam^  a  like  determination,  jtily.  In  Roe  v.  H^eht 
C.  B  H.  1741.  Upon  an  ejeameot  for  the  freehold j  the  conrt  held  that  ihe  devife  over 
never  took  effed.  This  cafe  is  cited  1  Wilf.  107.  aStra.  1093.  iVef.411.  3Bur.  i6a4- 
(The  readet  wil'  find  a  report  of  tc  in  the  appendix  to  thefe  reports.)  4fhly  Jo  GBtH" 
wr  V.  Whkeu  M.1745.  i  Wilf.  105.  The  court  of  Kiiig*a  Benbb.  upon  the  ireeholdeftatc, 
held  the  devife  efcr^ood. 

two 
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two  other  thirds  of  the  premifles,  in  like  manner, ' 
to  each  of  his  two  fifters  Anne  and  EUzabetbj  and 
makes  his  wife  executrix.  The  teftator  foon  after- 
wards died)  but  after  his  death  Catharine  his  wife 
bad  no  mifcarriage  or  child  before  her  marriaee 
widione  Jones j  which  was  fevcral  years  after  the 
tcftator's  deceafe.  In  December  1686.  Catharine 
proved  the  will,  and  aflented  to  the  bequeft  of  the 
hottfes,  and  enjoyed  the  fame  till  her  death,  which 
happened  1729.  And  26  June  1730.  adminiftration  of 
the  goods  of  Robert  the  teftator,  unadminiftred  by 
Catharine^  cum  taftamento  annexo^  was  committed  to 
Edward  Jones  her  fon,  who  is  the  leiTor  of  the 
plainti£F.  And  this  ejeSment  was  brought  againft 
the  daughters  of  AnnCj  one  of  the  fifters  of  the  tefta- 
tor, for  one  third  of  the  leafehold  premifles.  And 
the  queftion  was,  whether  the  lame  belongs  to  the 
leflbr,  as  adminiftrator  de  bonis  non  of  Robert  the  tefta- 
tor, or  is  well  bequeathed  to  Anne  the  fifter.  •  p  364 

*The  cafe  was  argued  Michaelmas  term  laft  by  Mr. 
hoik  for  the  leflTor  of  the  plaintiff,  and  ferjeant 
Ijre  for  the  defendants ;  and  in  Hilary  term  laft  by 
ferjeant  Wright  for  the  leffor,  and  folicitor  general 
Strange  for  the  defendants. 

On  the  fide  of  the  leffor  of  the  plaintiff  it  was 
vgued,  that  in  this  cafe  the  queftions  proper  to  be 
confidcred  are  thefe  two  :  (1)  Whether  the  devife, 
after  the  death  of  Catharine^  to  fuch  child  as  fhe  is 
fappofed  to  be  pregnant  with,  be  a  good  devife. 
And  (2)  Suppofing  this  to  be  good,  whether  the 
further  difpofition,  under  the  provifo,  of  the  reverfi- 
on  of  the  prcmiffes  by  thirds  to  the  teftator's  wife 
^d  lifters  and  their  heirs,  is  good  or  not.  As  to 
the  firft  point,  it  is  certain  that  a  prefent  devife  to 
^  infant  in  utero  matris  is  void,  but  a  future  devife 
to  fuch  an  one  is  good  :*  And  fuch  a  devife  is  con- 

*  Upon  this  diftindiop>  fee  Feame*s  Conting,  Rem.  4s6/ftc.  and  the  cafes' 
«« referred  tP, 

tingent. 
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tingent,  and  the  law  will  wait  ion  the  coatiafnq^ 
at  tor  a  thing  that  will  naturally  happens  Tho  prft* 
fent  devife  tb^rdbre  is  good ;.  wdt  iti^^tm  he  ceifi* 
dered  in  the  nature  of  a  r<(ma«JMler  to  the  firft  and 
other  fons  unborn*  in  the  comnoi^eoaife  o£  di^fi* 
tion  and  fettlement ;  not  aa  to  a  perlm  ateally  » 
effij  but  as  to  one  who  will  arife  according  to  tbe 
common  courfe  of  nature.  A  devife  to  a  monk,  && 
is  materially  different,  becaufe  he  is  merely  aaimai 
ginary  perfon ;  and  he  is  not  capable  of  taking  either 
in  prafenti  or  in  future^  becaufe  Ins  deraignmcst  de* 

Knds  not  on  his  own  wilL  Meat  637.  a  4UyL4^j* 
.  I  Roll.  R.  254.  &  C.  2  Bt$l/t.  272.  &Ca 
Cro.  Joe.  376.  Raym.  164*  U  will  probably,  beob* 
jeded  that  this  devile  is  void,  becaudbit  ia  n  devife 
to  one  who  never  had  a  being  ;  wheceaa  aain£)Bt 
in  uScro  is  in  ejfsy  and  may  be  vouched,  accovdisg 
to  9  H«  6.  24,  And  it  muft  be  admitted  that  a  diU 
in  venire  fa  mere  may  be  vouched  :  But  that  is/firom 
the  ncceUity  of  the  thing,  and  he  i&  vouched  as  one, 
not  as  adually  ezifting^  but  as  one  that  may  be 
in  tffe  \  for  he  can  be  vouched  only  in  thiamamier, 
if  God  ffive  him  birth.  38  £•  3.  39*  Cs«  Ltf.  390.  a* 
•  p  25r  Bu^  before  his  birth  he  is  regarded  as  a  non-eotity* 
^  Moor  637.  Hoh.  3.  Co.  Lit.  11.  b.  100.  b.  •^45.*. 
I  Co.  99.  Cro.  Car.  87.  SalL  227.  S.  C  3  Lev. 
408.  S*  C.  Carth.  309.  To  the  other  poiai, 
whether  the  difpofition  over  is  good  or  not,  it  was 
urged,  (i)  That  it  cannot  take  eiSed  as  an  executo- 
ry devife,  becaufe  it  depends  on  too  many  and  too 
remote  contingencies.  The  contingencies  here  are 
no  lefs  than  four  in  number^  vi%.  the  death  of  tbe 
wife,  the  birth  of  die  child,  the  child's  death  be* 
fore  twenty-one,  and  (laftly)  the  child's  dying  with- 
out ifliie :  Whereas  to  make  a  good  executory  dewfe, 
there  ought  to  be  but  one  contingency,  i  Rolk  612. 
1  M(4^  »ijt    JSefides^  if  this  1^  a  good  ezecutoiy 

devife, 
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ietikj,z  pcfpetuity  might  have  been  herebf  created* 
For  if  2  child  had  been  born,  and  had  died  within  agp 
kafing  ifliie,  this  ifibe  might  enjoy  the  eftate  for  fe« 
veral  gmerations }  and  yet  if  at  laft  there  is  a  failure 
of  iffiie^  it  fftUs  within  the  provifo  of  dying  without  iffue. 
F.  N.  B.  aao.  Pcdnu   i33«   i  Sidk  451.  It  is  alfo  ne- 
ccfiny  that  the  contingencies  (hould  happen^  in  or* 
der  to  make  an  executory  dcvife  effe&ual,  which 
here  they  did  not*     (a)  This  dcvife  cannot  take  ef- 
k&  »  a  conditional,  limitation  ;    but  it  is  a  contin^- 
geot  one,  and  the  contingencies  are  in  the  nature  of 
io  many  conditions  precedent.    This  conftrudion  is 
Boft  agreeable  to  the  dcvife  to  the  child,  which  car- 
liflS'the  tcftaeor's  whole  intereft  both  in  the  freehold 
and  leafiD-hold  eftates  ;  and  the  fubfequent  words  are 
coUMeral  to  and  diftind  from  the  firft  dcvife.    It  is 
alfo  obfervaUe,  that  under  the  provifo  nothing  is 
given  over  by  way  of  remainder,   but  the  teftator 
gives  the  reverficm  of  the  premises;  fo  that  he  fup- 
pofes  the  poffibility  of  a  reverter  to  him.    And  be- 
fidea,  the  word  [provided]  is  a  proper  word  of  con- 
dition»  and  more  efpecially  the  word  [if]  which  is 
always  conditional,     i  Mad.  35.    It  was  therefore 
necieflary,   before  this  limitation  can  be   effcdual, 
that  thefeveral  contingencies  Ihould  happen  :  But  as 
they  have  not,    the  limitation  is  void*     Pell  and 
Brown  J  Crcjae.  590.  S.  C.Palm.  131.     Cro.  Car.    ' 
185.  Greftuici  and  Warren^  ^  (a)  Ea/i.   9  W.  3.  in 
K.  A    In  ejcdment  a  fpecial  verdid  was  found,  WP«ft. 
whereby  it  appeared,  that  a  leafehold  eftate  was  de-  M(!d.  At. 
vified  to  an  infant  en  ventre  fa  mere^  if  it  fhould  be  a 
fon ;  and  if  *it  fliould  be  a  fon,  and  he  ihould  die  •  p   ^^r 
dmiflfg  lus  minority,  then  the  premifies  were  devifed 
to  a^  grandfon  of  the  teftator.    The  child  was  born, 
but  happened  to  be  a  daughter.    And  it  was  adjudg- 
ed 
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ed  that  the  executor,  and  not  the  grandfon,  was  b- 
titled  to  the  eftate.  J^nes  and  Brookes^  in  Chancery, 
before  lord  chancellor  Tallwij  Mich.  1736.  A  man 
by  his  will  gave  to  his  wife  all  his  brafs,  pewter  and 
houfliold  implements,  for  and  during  the  time  (be 
fhould  continue  a  widow,  and  if  (he  fhould  marry 
again,  then  to  his  heirs.  And  in  that  cafe  there  were 
two  queftions ;  ( i )  Whether  this  bequeft  to  the  wife, 
whom  he  made  executrix,  fliould  exclude  her  from 
the  furplus  of  the  pcrfonal  eftate.  (2)  Whether  the 
limitation  over  fhould  take  place,  the  wife  being 
dead^  without  having  been  married  after  the  tefta- 
tor's  dcceafe.  And  it  was  determined,  (1)  That  the 
goods  being  given  over  on  a  contingency,  this  was 
no  indication  of  the  teftator's  intent  to  exclude  her 
from  the  re/tduum^  and  confequently  (he  was  intitlcd 
to  it.  (2)  That  the  contingency  never  haiq)en]Bg, 
the  bequeft  over  could  not  take  effed. 

On  the  other  fide  it  was  argued,  that  the  devife 
to  the  wife  and  fifters  is  good,  whether  the  firft  de- 
vife be  con(idered  either  as  originally  void,  or  as 
^od  in  its  creation,  and  fince  fpent.  But  it  was 
mfifted,  (t)  That  this  devife  is  abfolutely  void,  be* 
caufe  it  is  a  devife  to  one  who  never  was  in  efjt :  For 
here  it  muft  be  taken,  that  the  wife  was  not  adoally 
with  child.  So  a  devife  to  a  monk,  who  is  not  more 
an  imaginary  perfon  than  a  child  unbegotten,  is  void. 
a  Roll.  415*  C.  fl.  6.  S.  P.  Ferk./.  566,  567. 
The  fame  law  of  a  devife  to  an  alien.  2  Sid*  23»  51* 
So  if  there  be  a  devife  to  one  who  is  in  rerum  naturae 
and  he  dies  before  the  teftator,  it  is  all  one  as  no  de- 
vife. Plowd.  345.  Cro.  Elix.  422.  S.  P.  Hcpldm 
QJ^^'^^'znd  Hopkins,  (b)  lately  in  Chancery,  before  lord 
^^  Talbot.  Objefted,  That  an  inhnt  en  ventre /a  mere 
is  not  regarded  in  law.  Anfwer  :  This  is  not  true ; 
but  on  the  contrary  the  law  hath  fo  great  a  regard  to 

enlienties, 
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enfieaties,  that  k  hath  broke  through  its  own  rules 

to  provide  for  them.     However,  it  doth  not  follow  #  p    g 

*froni  hence  that  the  law  will  (hew  any  indulgence  to  ^ 

children  unbegotten.    As  therefore  the  firft  devife  is 

void,  no  drcumftances  attending  it  are  to  be  taken 

notice  of  by  way  of  obftru£ting  the  fubfequent  de- 

vifes.     Plowd.  414.  1  C^.  10 1.  a.     So  that  in  cffed 

the  leafehold  premifles  are  here  devifed  to  the  wife 

for  life,  and  then,  as  to  one  third,  to  her  executors 

and  adminiftrators  for  the  remainder  of  the  term, 

and  as  to  the  other  two  thirds,  to  the  lifters  for  the 

refidue  of  the  term ;  but  it  being  doubtful  whether 

the  firft  devifee  will  outlive  the  term  or  not,  the  de« 

vife  over  will  remain  executory  until  fuch  devifee 

dies.    Under  this  queftion  were  alfo  dted  Dyer  303. 

b.  I  Lev.  135.     S»  C.  Raym.  162*     2  Sid.  135.  (a) 

It  was  argued,  that  the  limitation  over  is  good  by 

way  of  executory  devife.    For  the  four  contingencies 

mentioned  on  the  other  fide  are  properly  reducible 

to  two  ;    and  they  muft  all  happen  in  the  fpace  of 

twenty-one  years  at  furtheft,  which  hath  always  been 

thought  a  reafonable  time  for  thefe  devifes  to  take 

place  in.     Palm.  132.  Maffenburgb  znA  AJh^  i  Vern. 

234,  257, 304.     S.  C.  2  Cb.  Rep.  ays.  Scatterwood 

and  Edge.    Salt.  229.     2   Vern.   icu    (in  point). 

And  in  Lloyd  and  Carew,  (e)  in  the  houfe  of  lords,  p.  c^^V 

a  year  beyond  a  life  was  allowed  |.  As  to  the  provifo,  ^i^^c.  cha. 

this  is  not  to  be  taken  as  a  condition  precedent,  but  *^* 

as  part  of  the  devife  :  For  in  wills,  the  grammatical 

conftru£lion  of  words  is  not  fo  much  to  be  regarded 

as  the  intent  of  the  teftator,     Plowd.  ax.     And  here 

it  is  plain  the  teftator  intended  that  the  fifters  (hall 

take  i  and  this  intent  ought  to  take  place,  as  the 

t  ExecQtory  <levif(W  limited  to  ytd  within  twenty-one  yean  after  a  life  in 
Mng  aiegood.    Vide  Fearne*s  Coming.  Rem.  318.  Doc,  v.  Ftuream,  Poug. 

490. 

rules 
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roles  of  IsMT  will  not  be  infriiigieddiercbji.    For  tk 

words)  [pravided^   and  [if]  have  no   detcnninate 

fenfe ;  and  am  fometimes  conftm«d  »  word*^  of  Umi« 

t^on.  And  that  in  the  prefem  cafe,,  the  wordaought 

to  be  conftraed  ia  this  manneB^^  appears  by  the  cafa 

in  Moor  487.    Co.  Lit.  303.^.     2  Sid.  15a*    &f^ 

417.  3  Lev^  ia$,     Salk.   229^    570,    And  particu- 

lariyr  by  Janes  and  Wtficmk^    Jbr.  Co.  £f  a4j> 

which  is  a^cafe  upon  this  veiy  will,  and  on  the  daule 

now  ia  queftion,  and  i^  therefore  diredly  in  poifit* 

t  vtL  4»i.  ^  ^^  GrefwUk  and  WarrmaxtA  contray  Uufilidior 

*  P  268  faid,  that  no  roll  thereof  is  co  be  *found :  And  itap- 

IS  Mod.    pears  by  the  report  of  that  cafe  in  /<>/%  245* 

iis.  Poft.  (^  {j^oire  been  adjudged  without  argument.    And  in 

ymesznd  Btookis;,  tibe  devife  is  to  a  perfoo  in  being, 

and  a  particular  a£b  wa8<  e^prefly  required  to  be  done 

before  the  devife  over  could  take  place ;  andv  thoc* 

fore  it  differs  >  from  this  cafe. 

After  having  taken  the  cafe  into  confidciadon, 
Leo  C.  J;  this,  term  delivered  the  refolution  of  the 
court  to  the  following  effe&  : 

The  prefentqueftion  is,  whether  the  leffor  of  the 
plaintiff)  as  adminiftrator  de  bonis  non  of  the  teftatoi, 
isantitled  to  the  leafehold  eftate,  as  a  part  undifpofed 
of  by  the  will  ^  or  whether  it  (ball  go  in  thirds  to 
Catharine  the  wife,  and  the  two  fifters.  Now  to  de- 
termine this^  it  is  neceffary  to  confider  the  feveral 
devifes  contained  in  the  will,  and  in  what  manner 
they  operate*  The  firfl:  devife  is  to  Catharine  the  wife 
for  life,  which  plainly  is  a  good  devife :  And  it  was 
affented  to  by.  the  executrix,  and  the  eftate  enjoyed 
accordingly.  The  next  devife  is,  to  fuch  child  as 
the  wiieis  fuppofed  to  be  enfient  with.  Now  though 
It  was  formerly  much  doubted,  whether  a  devife  to 
an  mizxit  en  ventre  fa  mere  is  good  or  not,  yet  it  ii 
now  a  fettled  point  that  fuch  a  devife  is  good^not- 

withflandiDg 
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withftanding  there  is.  a  cafe  In  Carter* s  Rep.  to  tlie  Ca^.  $. 
Goairary :  AdA  fo  it  appears  by  God.  Qrpb.  leg.  385.^ 
386*  and  1  5tf/La3o«  It  ia  next  to  be  confidered^  what 
intereft  ia  devifed  to  the  infant  after  the  wife's  deaths 
The  teftator  devifes  his  eftate  (which  includes  his 
leafiehald)  to  him  and  his  heirs :    And  though  this 
be  aa  improper  manner  with  refpcd  to  the  lealehoid 
cftate»  yet  it  certainly  carries  the  whole  intereft  there- 
ii  to  the  infant.    But  then  by  the  words  of  the  pro« 
lib,  his  intefeft  is  made  determinable  upon  his  dying 
without  ifltic  before  twenty-one.    Now  though  the 
words    [provided  that   if]   are  proper    words    of 
coodition^   yet  it  is  ufual  for  words  of  condition 
to  be  taken  as  words  of  limitation  or  determinati* 
(m«  where  a  remainder  is  given  over  :  And  fo  is  i 
Viwi.  aoa.  and  the  ^opinion  of  lord  Hvlt^  in  Page  *  P  26^ 
»d  Hajiwardj  a  Sallu  570.    I  have  feen  the  refolu-  ^'^ 
tion  ef  lord  HoU  in  that  cafe,  under  his  own  hand,  ^ ' 
(which  ia  much  fuller  than  it  is  fet  out  in  Salk.) 
whcrdn^  after  faying,  that  the  words  [upon  condi- 
tion^  do  not  make  the  eftate  conditional,  but  are 
words  of  limitation,  he  gives  feveral  inftances  there- 
of.   Taking  this  provifb  therefore  to  be.  a  limica- 
tioD,    the  contingencies  diere  mentioned  muft  ci- 
ther happen,  or  become  impoflible  to  happen,  be 
fore  the   devife  can  take  effed.    Now  tbefe  fads 
are,  die  death  of  the  wife,    and  the  death  of  the 
child   without  iflue  before  twenty*one.    The  for- 
mer hath  happened,  but  the  other  not,  nor  can  it 
poffibiy.  happen,  becaufe  the  woman  is  dead  with- 
out, hwing  had  any   child.      The    queftion  then 
is,  vifaetber  notwithftanding  the  devife  over  to  Ca- 
tbarine  ^nd  the  fifters  may  not  take  place.    To  this 
it  is  ol^e&ed  that  it  cannot,  becaufe  it  is  to  operate 
at  too  great  a  diftance  6f  time.    But  this  objedion  is. 
fully  anbsered  by  the  cafes  of  Maffenburgh  and  JJh^ 
I.  Vern.  a^  and  of  Martin  and  Long^  a  Vem.  ifr. 
As  to  the  other  point,  whether  the  devife  over  is 

good. 
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good,  and  can  take  place,  as  there  hath  been  no 
diildy  we  are  all  of  opinion,  that  as  the  devife  to  the 
child  became  null,  the  provifo  fell  too,  and  is  wholly 
to  be  thrown  out  of  the  cafe.     In  Scaitenvoed  ^xii 
(/)  1  £q.   Edgej  (d)  (which  I  have  from  a  manufcript  report) 
*skiif  ^*     it  was  objeded  by  ferjeant  Lutwyche^  (upon  the  ar- 
\%  Mod!^'  gument  thereof  in  the  Common  Pleas)  that  though 
^7<*         the  firft  devife  to  the  iflue  of  A.  ihould  be  confidered 
as^  void,  yet  the  devife  to  the  firft  fon  of  B.  could  not 
take  place,  becaufe  it  depended  on  a  precedent  con- 
dition, viz.  a  refufal  by  the  iifue  of  A.  to  take  the 
furname  of  Ed^e^  on  their  dying  without  iflue  male ; 
and  this  was  impoilible  to  happen,  becaufe  A.  was 
dead  without  iffuc.     And  the  court  agreed,  that  tak- 
ing thofe  fads  by  way  of  condition  precedent,  what 
he  faid  was  right  ^  but  they  held,  that  they  were  not 
to  be  confidered  as  a  condition,  but  as  part  of  the 
devife,  which  was  abfolutely  void.     And  the  coort 
faid,  that  if  there  be  a  devife  to  a  monk,  widi  a 
remainder  over,  the  remainder  (hall  take  effed  im* 
mediately  ;  but  if  lands  are  given  to  one  after  the 
•  P  270  death  of  a  monk,  •the  monk's  death  muft  firft  hap- 
pen.    But  Mr.  juftice  Blencowe  diflfered  from  the  reft 
of  the  court  upon  the  principal  point*     That  was  in 
the  cafe  of  a  freehold  and  inheritance,  where  an 
eAate-tail  was    devifed,    upon  which  a  remainder 
might  be  limited  :  But  if  the  devife  had  been  to  A. 
in  fee,  it  would  have  been  a  different  confideradon, 
whether  a  future  devife  to  take  place  on  the  happen* 
ing  of  preceding  contingencies  can  be  effedual  un- 
lets the  fa&s  a&uall)  happen,  becaufe  in  this  cafe  die 
limitation  cannot  be  confidered  as  a  remainder  over, 
^but  as  an  executory  devife.     I  (hall  however  give  no 
opinion  upon  this  point,  becaufe  the  prefent  cafe  is 
that  of  a  term ;    and  therefore  the  devife  muft  here 
operate  in  the  nature  of  a  limitation ;  (for  there  can- 
not 
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not  properly  be  a  limitation  of  a  term)  and  confix 
dered    as    fuch,    it    is    a    good  devife.     2   Vem» 
151.    S.  C.  Abr.  Ca.  Eq.   192.     It  may  be  objed- 
ed,  that  if  the  law  be  fuch  as  is  above  mentioned,  in 
cafes  where  the  firft  devife  is  originally  void,  yet  that 
it  is  different  where  it  is  originally  good,  and  after- 
wards becomes  void.     But  I  think,  that  in  both  cafes 
the  law  is  the  fame.    As  the  law  aUbws  of  devifes  to 
io&ats  m  ventre^  fo  it  will  wait  until  their  birth ;  but 
if  none  are  born,  it  is.  all  one  as  if  there  was  no 
devife.    Perk.  f.  — ^— ~  This  is  the  prefent  cafe  ; 
and  as  the  devife  is  to  be  coniidered  as  a  limitation, 
.tbe  eftate  muft  go  to  the  next  perfon  who  is  capable 
of  takings  as  appears  by  Moor  487.     In  that  cafe 
it  is  obCervable,  that  theKlevife  to  the  fourth  fon  is  a 
good  limitation  of  a  contingent  remainder  in  tail- 
male,  which  muil  have  taken  effed  if  the  fon  had 
been  born  ;  but  as  there  was  none,  the  limitation  to 
him  was  confidered  as  void :  And  there  too  the  words 
arc  conditional.     Upon  the  whole  therefore,  taking 
this  devife  to  the  infant  to  be  void,  becaufe  there  was 
no  child,  and  the  provifo  being  to  be  confidered  as 
part  of  the  devife  to  the  child,  the  devife  over,  which 
is  in  the  nature  of  a  limitation  of  a  precedent  intereft 
devifed  to  the  infant,  is  good.     And  with  this  agrees 
the  opinion  of  lord   chancellor  Harcoutty  in  JVefi- 
comb  and  yones  (e)  (which  was  a  cafe  upon  this  very  ^^^»Eq^K 
will,  and  upon  the  fame  point,  and  in  relation  to  the  Eq!  Rep.' 
fame  eftate,  •which  are  now  in  queftion)  for  by  thc'^^rj'^ 
decree  he  declares,  that  the  devife  to-  Catharine  and  •  p  ^^' 
the  fitters  is  good,  though  the  wife  was  not  enfeint. 
The  only  cafe  which  fecms  contrary  to  the  prefent 
opinion  of  the  court  is  that  of  Grefwiek  and  Warren^ 
(f)  Eaji.  9   W.  3.  in  this  court.     I  have  a  manu-  ffg'\^*'' 
fcript  report  of  the  cafe,  which  was  this  :    A  perfon  wme  of 

Grafftt  ▼. 
py<irrtm.    S. 

C,  Comb,  437.  by  name  o(  Efewrt  v.  H^any, 

poflfeffed 
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poflcfled  of  a  term  of  years,  devifed  it  toaninbnt 
en  ventre  fa  mere^  if  it  Aoold  be  a£bn;  and  if  k 
iiould  be  a  fon,  and  be  ihould  die  in  his  minority, 
then  to  teftatof 's  grandfon  :  The  child  was  after- 
wards bom,  and  it  proved  to  be  a  daughter.  And 
k  was  adjudged,  without  argument,  that  the  execu- 
tor ihould  have  the  term,  and  not  die  graiidfon»be- 
canfe  he  was  to  liave  it  on  a  precedent  condn^nt^) 
which  wasneceflary  firft  to  happen.  Bat  that  ii  Af- 
ferent from  the  prefent  cafe,  for  there  the  betng  of 
a  fon  is  made  one  of  the  conditions  upon  whicb  die 
devifie  over  is  to  take  place :  And  the  law  ss  certain- 
ly fo  in  the  cafe  of  a  condition  precedent  Here, 
on  the  contrary,  the  devife  to  the  child  is  abfolote 
and  uAcondidonal,  and  the  words  of  conditioa  ait 
comprehended  under  a  fubfequent  provifo. 

•  The  po/iea  was  therefore  ordered  to  be  ddifeitd 
to  the  d^endant,  and  the  plaintiff  to  pay  die  cofts 
of  a  ttonfuiL 


Crofts^  on  the  demife  of  Dalby^  againft  Wdb* 


Teobt«?ii  -m  yr  OTION  for  a  trial  at  bar  in  ejeamcnt,  upon 
Se'ctfeiVl  an  affidavit  that  the  eftate  in  controvcify  » 
muft  be  of  between  200/.  and  300/.  per  ann.  and  that  other 
c?^e J?r;  eftates  of  great  value  depended  on  the  fame  qucfhofl 
great  exa-  vrith  the  pTcfcnt ;  which  is  about  the'exccutioa  oU 
:;Jd 'he" '  will.  And  it  was  urged  by  Mr.  Chute  and  Mr.  M^A 
matter  In  that  valuc  alonc  is  fufficient  to  induce  the  court  to 
2?S!into^trycaufe8  at  the  bar:   And  they  reUedon  aS^* 

>bk^ue.  648. 

But 
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*Bat  fir  curianij  notwithftanding  that  cafe,  the  •  p  27a 
general  rule  the  court  now  goes  by  (grounded  on 
die  ftatute  of  Weftm.  2.  /•  30.)  is,  not  to  grant  trials 
at  bar  unlefs  the  cafe  is  of  difficulty,  or  requires  great 
examination ;  and  though  it  is  alfo  neceflary  that 
fometbing  of  value  (hould  be  in  queftion,  the  other 
circumftance  is  the  .principal  ingredient.  And  Page 
juft.  faid,  that  be  was  counfel  in  the  cafe  reporteil 
in  Sajk.  64.8.  and  he  believed  the  reporter  to  be  mif- 
taken  in  makii\g  lord  Holt  allow  cither  value  or  diffi- 
culty to  be  fufficient  for  having  a  trial  at  bar ;  for  that 
in  lord  Holfs  time  the  prance  was  not  to  grant  a  trial 
%tbar«  unlefs  difficulty  was  alfo  an  ingredient. 

The  court  therefore  in  this  cafe  denied  the  moti- 
on, though  (as  Lee  C.  J.  laid)  the  matter  here  in 
debate  is  of  fuffi^cient  value. 


loPr^T.ljmv.  Stri.  47f.  •  trial  At  bar  wat  granted  upon  the  ommm 
«#Mr4/vdW.  BvXktB^mit^.  Brawn.  Doai,  ^%o>  Rm  r.  Coimartbeti, 
^T«  79-  vriicrc  it  is  haM  ttiat^ba  particiilar  difficulty  moil  be  pointed  out « 
*Bd<cK4r..4wry  p  Tcn»  R«p.  B.  R,  3(3.  •!§»  Ff^  ^.  tnUmM^    Barnes. 


Tif 
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The  King  againft  Sonne. 


informiri-      A    N  information  was  prayed  againft  the  dcfcn- 


itri-      A 

r  A 


I^uA*a  Jl\,  dant,  ajufticc  of  peace,'  for  feveral  mifdcmea. 
j«ftice  of  nors  in  the  execution  of  his  office ;  one  of  which  was, 
SaS^g'^  the  iffuing  out  a  warrant  to  apprehend  a  pcrfoa  for 
preffiveiy.  the  non-payoient  of  a  fervant's  wages,  without  any 
^—- previous  U.  _ 

without  And  the  whole  court  were  clearly  of  opinion,  that 
hjUc  h!'p.  ^^^^  warrant  ought  not  to  have  been  granted  without 
c.  58*.  '  oath,  efpecially  al5  this  was  only  a  civil  demand :  And 
p!c!*  ni.  *^  proper  way  is.  to  fummon  the  party,  and  after- 
wards proceed  to  conviftion.  And  Lee  C.  J.  men- 
ju^"""!  tioned  the  cafe  of  Sir  William  Wyndbam^  {a)  Trin. 
16th  Ed^  a  G.  I.  not  as  applicable  to  the  prcfcnt,  but  as  a 
very  material  one  upon  this  fubjed):.  Sir  WiUiam 
v?^i/ii*'*  ^213  committed  upon  a  warrant  for  high  treafon;  and 
caife  awiif.  it  was  objeftedto  the  warrant,  upon  the  return  to  the 
'^*"  habeas  corpus^  by  ferjeant  Pengelly  and  others,  that 

it  is  not  fct  out  in  the  warrant  that  it  was  granted 
•  P  273  upon  oath.     •But  it  was  held  by  Parker  C.  J.  and 
the  reft  of  the  court,  that  the  warrant  is  good :  And 
fo,  lord  Parker  faid,  it  was  refolved  in  Fergufon'i 
cafe,  2W.i^M.  And  he  faid  further,  that  in  many 
cafes  a  man  may  be  committed  without  oath ;  as 
V. U.V.'    where  fufpicious  papers  are  found  about  him;  JUid 
D^  Fort,  (hat  this  was  the  opinion  of  all  the  judges,  as  it  was 
'**"'         delivered  by  Sir  Peter  King  to  the  houfe  of  lords. 

The  court  alfo  feemed  to  be  of  opinion  in  the 

vrcaJd^Mt  principal  cafe,  that  juftices  of  peace  have  no  jurifdic- 

14.  n  {cj    tion  in  the  cafe  of  fervants  wages,  unlefs  it  be  in 

fort.  317.   ^jjQfg  ^f  hufbandry ;  Which  did  not  appear  to  be  the 

prefent  cafe. 

An 
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An  information  was  granted,  not  iingly  on  thcfe 
points,  but  principally  on  other  fads,  whereby  it  ap- 
peared, that  the  juftice  had  afted  very  oppreilively. 


Martin  againft  Sparrow. 


MOTION  lot  a  trill  at  bar  of  a  eaufe  arifing  in  Act^odia. 
the  country :  To  which  it  was  objcfted,  that  l^i^ 
feveral  of  the  wttneflbs  were  tery  old  and  infirm,  hvim  m 
And  Mr.  juftice  Probyn  fcmembcrcd  a  cafe  between  |*^  ^^^ 
the  Bukes  of  Somerfrt  and  Wbariony  in  relation  to  the  c7t9^  wo- 
manor  of  Cockermoufb  in  Cumberland^  where,  though  ^^*^i,^ 
the  eftate  was  of  great  value,  and  the  matter  of 
great  intricacy,  yet  the  court  rcfufed  a  trial  at  bar,9«eanb 
becaufe  many  of  the  witnefles  were  very  old  and  in-  JJ^jL^, 
firm,  and  fcarce  able  to  come  to  town  :    And  the  Birii«447« 
caufe  (he  faid)  was  afterwards  tried  before  himfelf 
in  the  coontry.f 

in  the  principal  cafe,  a  trial  at  the  aflifcs  was  a« 
greed  to  upon  terms. 

t  In  BJmny  v.  Brmon^  Doug.  410.  a  like  obJeAioo  wis  made,  f«  the  Coort 
pottfaepacty  applying  un^tr  trrmi  tfiat  th#  oi4  wUiieft  (kcmld  be  e«aimnt4 
"poo  iotcrrogatorietf  and  ner  depofitiont  read,  if  (he  iho«f Id  4if  before  the 
<r<ai«    ^ttUixdBiUfioroBgb^.Jefferjts.    Barnes  4^8. 


Z  The 
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•  P  274  ^Tbe  King  againft  PawUt. 


om  daim.  T^  HE  defendant  was  committed  to  a  coonty-gaol, 
iogthebe-  X  by  the  commiffioners  of  ezdCc,  upon  a  con* 
^fpl!2!  J^&ioi^  for  keeping  tea  in  an  uidicenfed  room,  con- 
don,  9  GtoATzxy  to  the  excife-laws  ;  which  impofe  the  penalty 
^J}a  of  200/.  for  fuch  an  oflFence:    And  he  being  now 

oagnt  to  do ,  .  Iff  1   P    M 

it  by  fuggef.  brought  up  by  habeas  corpm^  it  was  moved  by  Mr. 
^^""^^H^Ketelby^  on  the  behalf  of  one  Dennett  a  creditor  of 
•PpKciltion  the  defendant,  that  the  defendant  might  be  tamed 
r^reditlr^^^^^^  to  iht  Marjhalfeaj  he  being  pardoned  by  the 

CO  have  Urn  ftatUte  of  pG.  2.   C.  35. 

to'Il^tr*  ^^  ^^^  ^^^^  ^^  ^^  ^^  argued  by  attorney  gene- 
prilS^  u  ral  Ryder y  and  foHcitor  general  Murray^  that  the  dc- 
improper,  fendant  being  in  cuftody  at  the  fuit  of  the  crown,  be 
ought  not  to  be  turned  over  to  another  prifon,  at  the 
jnftance  of  a  private  perfon,  for  debt :  And  fo  it  was 
determined  in  Boyfe\  cafe.  Bcftdes^  this  is  not  the 
regular  way  for  the  defendant  to  take  advantage  of 
the  ad,  fuppofmg  he  is  pardoned  thereby,  (wbicb» 
they  faid,  he  was  not)  bat  (on  the  contrary)  it  is 
direfted  to  be  by  pleading. 

And  the  whole  court  were  clearly  of  opinion,  that 
this  is  not  a  proper  method  taking  of  advantage  of  the 
a& ;  but  it  ought  to  be  by  fuggeflion  on  the  record, 
that  the  crown  may  be  at  liberty  to  traverfe  it;  and 
therefore  they  denied  the  motion. 

Lee  C  J.  alfo  faid,  that  he  was  not  fatisficd  that 
a  perfon  in  cuftody  for  the  crown  can  be  turned  over 

to 
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to  another  prtfoD)   and  there  is  a  eafe,  where  it  is 
held  he  cannot* 

N.  B.  This  matter  was  firft  moyed  laft  term,  and 
tbe  coort  then  refufed,  for  the  fame  reafons  as  were 
DOW  given,  to  grant  any  role. 


•P275 
*Cole  againft  Hawkins.  ,©9^. 


\/f  OTION  by  Sir  Thomas  Abneyj  for  an  attach.  Maitiy 
iVl    mcnt  againft  one  Whitten,  an  attorney,  forJ^S'S^S^ 
fervihg  the  copy  of  a  bill  of  Middle/ex  upon  the  dc-  •pwty  mt- 
fcndant,  in  an  adion  of  affault  and  battery  at  the  fuit  c^felV^ 
oi  one  JLawes^  whilll  Lee  C.  J.  was  hearing  caufes  at  court  is « 
mftprmiriWfftmirifier'bailj  and  the  defendant  was'^*'"'^^* 
upon' the  fteps  Ica^iog.  to  the  court,  attending  his 
caafe,'  which  w^s  then  juft  going  to  be  called  on* 
And  Sir  Thomas  faid,  that  he  remembered,  a  cafe, 
where  the  fervice  of  a  juftice's  fummons  upon  a  per- 
fon  attending  the  court  whilft  it  was  fitting,  was  held 
to  be  a  contempt. 

On  the  other  fide  it  was  argued  by  folicitor  gene- 
ral  Strange  and  others,  that  the  protedion  which  the 
law  gives  to  perfons  in  thefe  cafes,  extends  to  them 
only  eundo  &f  redeundo ;  and  it  does  not  include  the 
ferving  of  a  procefs,  as  this  is  no  reftraint  upon  the 
perfon.  Befides,  fuppofmg  the  fervice  to  be  irregu- 
lar, yet  it  is  no  contempt,  efpccially  as  it  did  not 
hinder,  or  tend  to  hinder,  the  trial  from  going  on  ; 
and  tbe  defendant'&prefence  was  not  necefiary.  But 
(by  Lee  C.  J.)  the  prote£tion  which  the  law  gives  in 
^      '  Z  2  thefe 
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ihefb  cafet^as  weU  to  the  patties  to  caufet  as  Ad/r 
counfel  and  attornies,  extends  to  thorn  etauk^  tv» 
dimulQ  ^  m$ranA%  and  if  the  fervbig  of  proccfs  up- 
on perfons  attending  courts  were  to  be  allowed,  it 
would  produce^  much  terror  and  igfe^  diftsaftiqn  ia 
bufinefs. 

And  the  whole  court  (except  Page  juft,  who  he- 

fitated)  were  clearly  of  opinion,  that  ue  fenrice  of 

a  procefs  in  the  light  of  the  court  is  a  great  contempt, 

^  and  puniihable  by  attachment.    And  they  faid,  that 

*  perfons  have  bebn  frequently  laid  by  the  heels  for 

making  arrefts  in  thofe  cafes,  where  diey  have  rcfof- 

ed  to  difcharge  the  party  arretted.    And  Lee  C  J. 

faid,  that  where  this  hath  he^n  agreed,  to,  yet  io  t^ 

.  firft  inftance  the  court  hath  liid  hold  on  the  offiost  fer 

•  P  276  the  contempt.    But,  he  faid,  it  is  •another  coafide- 

ration,  whether  fuch  execution  of  a  writ  be  void,  fo 

that  the  party  fhall  be  difcharged. 

However,  in  this  cafe  the  ahpni^y,  A^rho  was  in 
court)  declaring  that  he  ferved  the  w;rit  throoeh  mere 
inadvertence,  and  fubraitting  to  pay  the  cofts,  and 
waive  the  proceedings,  the  rule  granted  to  (hew 
caufe,  &c.  was  difcharged. 


TRlNrrtr  TfeRM,  ti,  laOEO.  11.  1738. 


Wellit  againfl  Nicbol/on. 


PER  curiam  :  In  the  cafe  of  an  executor  of  an^*/^ 
attorney,  the  teftator's  bills  are  not  fubjeft  to  tor*s  biu 
taxation  upon  the  ftatutc  of  2  G.  2.  c.  123.  the  words  ^"^j^ 
thereof  not  extending  to  an  executor.  And  the  court  to  caxatioD 
iaid,  that  in  a  late  cafe,  on  the  motio»  of  ferjeant  JJJ^*^*^. 
Parker y  it  was  held,  tlat  in  fuch  cafe  the  bill  need  is.nornUa 
notbefigncd.  f^^J^ 

SttLety,  Kwgbtf  Barnea.  119.  Cbtffle  v.  Chifmn.  Baiacs,  its.  ^^  ^'^ 


The  King  againft  the  inhabitants  tf  Marton. 


ERROR  of  a  judgment  upon  an  indi£tment  a-lndiameni 
gainil  the  inhabitants  of  a  townfhip,  for  not  t^n^p 
paving  a  cartway  :  And  it  was  ailigned  for  error  by  fornot  prr* 
Mr.  WiUbrabamy  (i)    That  in  the  prefentment  ^hc'^ly.f^. 
jury  have  notfaid,  that  the  way  is  out  of  repair,  (a)  mention  it. 
It  is  faid  only,  that  the  inhabitants,  &cl  ought  to  re-"^^"^' 
pair  the  fame  :    whereas  this  being  in  the  cafe  of  a 
townihip,  which  by  cuftom  only  is  obliged  to  repair, 
it  ought  to  have  been  averred,  that  they  have  from 
time  out  of  mind  repaired,    &fr.  for  of  common 
right  pariihes  are  bound  to  repair,    i  Vent.  183, 189. 

And 
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And  none  appearing  on  the  other  fide,  the  judg-' 
ment  was  reverfed,  without  any  opinion  being  given 
by  the  court,  upon  the  above  exceptions. 

Mr.  jufticc  Page  alfoobjefted,  that  the  indiamcnt 
is,  for  not  paving ;  whereas  certainly  the  townlhip 
is  not  obh'ged  to  pave,  but  only  to  repair* 


Michaelmas 


♦Michaelmas     Term,  •Pa?; 

12  Geo.  IL  1738* 

Sir  William  Lee,  Chief  Juftice. 

Sir  Francis  Page^       ^ 

Sir  Edmund  Probyn,  >  Juftices. 

Sir  William  Chappie,  > 


Brooks  againil  Crowfe. 


S.C.  tStra. 

JIOI. 

JSnait 

IN  affumpjlt  by  a  farrier  for  providing  phyfick  ^tnd  ^^  -'  - 
other  tUngs  for  the  defendant's  horfes,  thede-for  •  <ar. 
fendant  pleads  infancy  j  and  the  plaintiff  replies,  l{j^'5e««* 
that  the  phyfick  and  materials  fo  provided,  Sff ^«  daot  picadt 
were  neceffary  for  the  horfcs  of  the  defendant :  To  xhrSirn- 
which  the  defendant  demurs.  tiff^u^T 

to  reply 
that  the  pbyiic,  Sec.  was  neccOkry  for  the  defendant  *,  or,  for  the  horfes  of  the  defendant 
kept  for  hie  oeccflary  afe. 

And  it  was  argued  by  Mr.  Denifin  for  the  defen- 
dant, that  an  infant  is  under  the  proteQion  of  the 
law,  and  is  not  thereby  fuffered  to  contrad  for  any 

thing 


MICHAEUHAS  TERM,  12  GEO.  n.  1738. 

thing  but  mere  neceflaries  for  himfelf,  as  appartl, 
meat  and  learning  :  And  even  a  eeatra£t  by  one  for 
being  an  apprentice  is  not  binding,  unlefs  it  be  by 
the  cuftom  of  London.  He  caAnot  {o  much  as  con- 
trad  for  the  maintenance  of  his  ^  own  family,  or  the 
reparation  of  his  own  bsufe.  ^  ilk  sU  adions  therefore 
againft  an  infant,  it  muft  be  alledged,  that  the  vork 
or  things  for  which  the  fuit  is  brought  was  ncceffary, 
or  elfe  they  muft  af)pcar  to  be  f*  in  the  nature  oJf 
•  P  278  the  •thing.  Now  here  it  doth  not  appear  either  that  , 
the  phyfick  and  materials,  or  even  the  hc^rfts,  were 
neceflary  for  the  infant ;  for  he  might  have  twenty 
horfes  more  than  there  was  a  neceflity  for.  And 
upon  this  replication  a  proper  iflue  could  not  poffibly 
be  joined  :  For  the  itfue  here  could  only  have  been, 
whether  the  phyfick,  Iffc.  was  neceflary  for  the  horfes, 
and  not  whether  the  horfes  were  neceflary  for  the 
infant :  which  is  the  matter  that  ought  to  have  been 
put  in  iflue.  Cro.  EL  583.  Cro.  jfac.  494,  560. 
Cart.  215.  in  point. 

On  the  other  fide  it  was  argued  by  ferjeant  Bel^ld^ 
that  this  application  \%  good,  becaufe  it  appears  that 
the  defendant  had  the  horfes,  which  perhaps  might 
be  by  will  or  donation  ;  and  it  is  admitted  by  the 
tdemurrer,  that  the  phyfick,  fsft.  was  neceflary  for  the 
horfes.  It  is  not  neceflary,  and  it  would  make  the 
pleading  too  ptolix,  to  fliew  fpecially  in  thef6  cafes 
how  the  things  are  neceflary  ;  but  the  common  way 
is,  and  hath  been  for  many  years,  appears  by  many 
precedents,  to  reply  getierally,  that  they  are  ncccffa- 
lies  ;  And  under  fuch  general  ifliie  every  circum- 
fiance,  and  particularly  the  rank  and  ftationofthe 
infaiit,  will  come  properly  before  the  jury. 

It  was  replied  (amongft  other  things)  that  the 
plaintiff  fliould  have  (hewn  how  the  defendant  came 
by  the  horfes,  whether  by  donation  or  ^ill^  or  ia 

what 
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what  other  manner:  But  nothing  of  this  nature 
appears.  But  to  this  Mr.  juftice  Probyn  anfwered, 
that  this  is  not  incumbent  on  the  plaintiff,  becaufe 
he  is  a  ftranger  to  the  defendant's  title. 

And  the  whole  court  were  clearly  of  opinion,  that 
this  replication  is  ill.  For  the  only  matter  inquira- 
ble  under  it  is,  not  whether  the  phyfick,  (ffr.  was 
neceflary  for  the  infant,  but  whether  it  was  neceffary 
for  the  borfes  ;  whereas  it  (hould  have  been  replied, 
that  the  phyfick,  ^c.  was  neceffary  for  the  ufe  of  the 
defendant,  or  that  the  phyQck,  ^c.  was  for  thehorfes 
of  the  defendant  kept  by  him  for  his  neceffary  ufe  :  ^ 
lo  both  which  cafes  every  ^circumftance  would  ^  ^79 
have  come  into  cqhfideration.  And  fo  is  the  cafe 
mCarib*  1 10. 

And  ChatpU  juft.  faid,  that  horfes  may  be  very 
fit  for  an  infant,  as  on  account  of  his  quality  or  con- 
ftitution^  And  by  Probyn  juft.  where  infancy  is 
pleaded,  it  muft  be  fliewn  on  the  other  fide,  that  the 
goods  or  work  were  neceffary  for  the  infant  perfonaU 
ly,  aad  not  for  any  thing  belonging  to  hinu 

JttdgiaeDt  for  the  defendant. 


The 


MICHAELMAS  TERM,  la  GBO.  U.  1738. 


The  King  againft  VnilU. 


By  1 1  c«.  ly  J^OTION  by  fcrjcant  Eyre  for  a  mandamus  to 
^«ii^r-A.Vl.  the  defendant,  as  ftewaird  of  the  court Jcct 
toafteward  holdcn  fof  the  borough  of  Cbri/i'cburcb  in  HampfiHre^ 
^t*  tohoid  to  *^°*^  ^  court-lect,  &c.  and  then  and  there  to  fwcar 
aCouitieetand  charge  a  jury  to  prefent  all  things  proper  to  be 
jtt^^thar  *  pi'cfcnted,  in  order  that  they  may  prefent  to  the  ftc- 
thcy  may  Ward  John  Dald  the  perfon  duly  eleded  mayor  of  the 
S^dui'  ^^^^  borough.  And  in  fupport  of  this  motion,  an 
eieaed  affidavit  was  produced  of  the  conftitution  of  the  bo- 
"^y®*"'      rough,  and  of  the  eleftion  of  Dale  for  mayor. 

On  the  other  fide  an  affidavit  was  read,  that  ano- 
ther perfon  had  been  chofen  mayor.  And  it  was 
alfo  argued  by  folicitor  general  Strange  and  others, 
that  upon  the  ftatute  of  1 1  G.  i.  r.  4.  (^  ^0  ^^^^^ 
is  the  foundation  of  the  prefent  motion,  no  mandamus 
lies  for  prefenting  a  particular  perfon,  but  only  a 
general  mandamus  for  holding  a  court-leet,  and  do- 
ing all  things  neceffary  for  the  ele£tion  of  a  mayor. 
And  fuch  a  mandamus  only  was  granted  in  the  fol- 
lowing cafes,  viz.  King  and  the  capital  burgejfes^  &c. 
of  Harwicbj  Eajl.  2  G.  2.  A  mandamus  was  there 
granted  to  proceed  to  the  cleQion  of  a  mayor,  and  to 
do  all  things  neceiTary  in  relation  thereto.  [And 
^P  aSoMr.  ^folicitor  faid,  this  was  the  fvc^  mandamm  ^^^^ 
was  granted  upon  this  a£l.]  King  and  tbe  corforati- 
on  of  Higb'Ferrers^  Micb.  4  G.  2.  Mandamus  to  the 
ilcward  of  a  court-lect  to  proceed  to  the  eledion  of  a 

mayor. 


r 

n: 
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mayor.  King  and  borough  of  Ttntagen  in  Cornwall 
{a)  Eaft.  8  G.  2.  A  rule  was  there  granted  for  a  f^j  ^. « 
mandamus  to  a  fteward  for  holding  a  court-leet  for  Sen,  looj. 
the  eledion  of  a  mayor.  And  Mr.  folicitor  faid,  that 
the  oBly  inftance  of  fuch  a  writ  as  the  prefent  be* 
ing  prayed,  is  in  Comb.  239.  and  it  was  denied.  Be- 
fides,  as  in  this  cafe  there  are  two  perfons  pretending 
to  be  eleded,  the  writ  now  applied  for  will  deter- 
mine the  queftion  beforehand;  and  alfo  will  oblige  the 
jury  to  prefent  a  perfon  as  duly  ele£ted,  when  per- 
iaps  they  believe  that  it  is  another. 

But  the  whole  court  were  clearly  of  opinion,  (and 
they  would  not  fuffcr  the  counfel  on  the  fide  of  the 
motion  to  go  through  their  arguments)  that  the  man* 
damus  well  lies  on  the  (latute  of  Geo.  i .  For  the  plain 
intent  of  the  aft,  which  is  very  general,  is  to  enforce 
the  performance  of  all  fuch  a£ts  as  are  neceflary  for 
compleating  the  admiffion  or  eleftion  of  the  officers 
or  members  of  corporations,  one  of  which  is  a  pre- 
fentment.  And  as  it  is  here  fworn  that  Dale  hath 
been  elefted,  there  can  be  no  harm  in  pointing  out 
by  the  writ,  what  particularly  the  fteward  and  jury, 
who  are  minifterial  only,  are  further  ~ to  do.  This 
can  be  of  no  prejudice  to  any,  becaufe  as  this  is  not  a 
peremptory  viandamusy  if  Dale  is  not  well  clefted, 
this,  or  any  other  matter  fuggefted  in  the  writ,  may 
be  returned  ;  and  then  it  will  be  in  a  proper  method 
of  trial.  And  Lee  C.  J.  faid,  that  a  mandamus  hath 
frequently  been  awarded  to  grant  probate  or  admi- 
mftration  to  particular  perfons  ;  which  is  fimilar  to 
the  prefent  cafe. 

And  (by  Chappie  juft.)  the  court  does  not  deter- 
mine by  the  words,  "  to  prefent  J.  D.  the  perfon 
^•uly  clcfted,*'  that  he  is  duly  clefted  ;  but  the  mean- 
ing is,  that  the  jury  are  to  prefent  him  as  duly  clew- 
ed; or  (in  other  *  words)  that  this  is  the  foundation  •  P  281 
on  which  they  arc  to  proceed. 

Mandamus  granted. 

The 


MICHAELMAS  TERM^  U  GBO.  0.  iyfi. 


Tbi  King  againft  BetbtUn^ 


Return  to  A  N  babcos  coTpus  was  granted  ^  (at  thcbftancc 
S.i.««h.'t  XX  of  the  profccutorj  dircacd  to  the  keeper  of 
theperfon  the  Gat^bou/i  in  fTg/fwi^^r,  where  the  defendant 
rhVrg^«!d"out  had  been  conunittcd  by  juftice  Deveil^  for  bringing 
of  cuftody  up  the  defendant :  To  which  the  keeper  returned, 
ofscVJ^^hat  "before  the  coming  of  the  writ,  the  defendant 
generally,  it"  was  difchafgcd  out  of  his  cuftody  by  an  order  of 

•  good  re-    ^j    f-flions  '* 
tiirn(cr  ICUIOUS. 

filing  the  And  Upon  a  motion  for  an  attachment  againit  tne 
^"'"  keeper,  and  againft  filing  the  return,  it  was  objcflcd 
by  Mr.  Hollings  and  others,  that  the  return  i»  infuffi- 
cient,  becaufe  it  does  not  mention  by  what  fcffions 
the  order  of  difcharge  was  made,  or  what  particu- 
larly the  order  is }  or  that  the  defendant  was  dif* 
charged  by  due  courfe  of  law. 

It  was  anfwered  by  fplicitor  general  Siranget  that 
if  the  return  had  been,  that  at  the  coming  of  the 
writ  the  defendant  was  not  in  the  keeper's  cuftodji 
without  mentioning  any  thing  about  the  order,  it 
would  have  been  fuificient ;  this  being  a  full  anfwcr 
to  the  fuggcftion  of  the  writ,  that  he  is  m  this  per* 
fon's  cuftody  :  And  as  an  order  is  mentioned,  the 
court  will  intend  that  defendant  was  duly  difcharged, 
and  by  a  feifions  having  jurifdi£tion.  Bcfidesi  there 
is  not  always  a  particular  order  made,  but  only  a  g^ 
neral  one,  that  fuch  a  perfon  whofe  name  appears  m 
the  kalendar  be  difcharged* 

When 
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When  ttm  matter  was  firft  ftirred,  it  was  agreed 
by  the  court,  (Froiyn  and  CbappJe  juftices,  being 
only  prefent)  that  if  it  had  been  only  returned,  that 
at  the  cCQung  of  ^the  writ  defendant  was  not  an  the  *  P  ^Sl 
ktcper^s  cuftody,  it  would  have  been  fufficient :  But 
they  doubted,  as  this  return  is,  whether  it  fhould  not 
have  been  fhewn  what  the  order  is,  and  by  what  fef« 
iioBs  it  was  made.  But  time  being  then  given  tor 
amenduig  the  return,  the  cafe  was  now  again  men- 
tioacd;  and  it  was  held  by  the  whole  court,  (except 
Cbi^  jttft.  who  diflemed)  that  this  is  a  good  re- 
Him  ibr  th«  purpofe  of  filing  the  writ.  Ex  nlatme 
ilterm. 


Goodrigbi  ag^inft  Hodgfon. 


IN  an  aftion  of  trefpafs  brought  for  the  mefne  pro-  trpop  ooa 
fita  of  an  eftate  after  a  recovery  in  eje£lment,  Ac  ^^i^ 
plaiatiff  declares  upon  two  counts,  viz.  that  the  dc-getsiw- 
fendtni,  t  July,  %  G.  i.  W  fef  armii  broke  and  cn- eo^/J^'jn 
^red  into,  t/^.  and  drove  out  and    removed  tbenotan-ed 
plaintiff  from  the  poffeffion  and  occupation  of  the  pre-  ^^J^^ 
^ea,  and  with-held  him  being  fo  driven  out,  Isfcm^^^^ 
'^m  Ac  fetd  2  July  until  the  day  of  fuing  out  of  the  JIJ^jJ^*^ 
anginal  wHt,  and  alfo  took  and  had  for  all  the  time  ^.whedM^ 
tforcfeid  to  his  own  proper  ufe  all  the  iffues  and  [^^^p**^ 
Profits  of  the  premiffcs  of  the  yearly  value  of  5/.  And  a  pofi'Sre^ 
^fo  whereas  the  faid  7.  (the  defendant)  on  d  ^^*^*-?nj™^"^„^ 
*7>  9  G.  2.  vi  tsf  armis  broke  and  entered  into  four  I?  Ij^bJ^ 
other  mcffiiages,  &c*  and  wkb-held  the  plamtiff,  ^€.  ^^^^^^^ 
bm  faid  2  February  until  the  day  of  fuing  out  the  v^smHb^. 

original  %«^'. 

**  Ante.  If. 
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V.  >2««w  original  writ.    As  to  the  firil  count,  the  defendant 
siiow.  p'^c.  plc^<9  that  he  is  not  guilty  of  the  treTpafe' within 
199— irar//.(ix  years  next  before  the  day  of  fuing  out  the  faid 
'*•'*•"•   original  writ.     To  this  the  plaintiff  replies,  thatd^ 
fendant  of  his  own  wrong  continued  the  fame  tref- 
pafs  from  the  time  of  breaking  and  enteringi  <!rr. 
unto  and  within  fix  years  next  before  the  fuing  forth 
the  faid  original  writ,  &c.  which  faid  trefpa&was 
one  continued  trefpafs  during  all  the  time,  ^c.and 
the  defendant  demurs.     As  to  the  fecond  count,  die 
defendant  pleaded  the  general  iffue  ;   and  a  Tcrdift 
was  given  thereon  for  the  plaintiff,  and  3/.  i^»  da- 
mages, with  contingent  damages  on  the  dcmnrrer. 
•Pfl85      *And  it  was  moved  by  Mr.  White  in  arrcft  of 
judgment,  that  the  f(^ond  count  in  this  declaration 
is  ill,  becaufe  it  is  laid  by  way  of  recital,  without 
any  averment,  which  is  abfolutely   neceffary  in  trcf- 
/        pafs,  whatever  it  may  be  in  an  adion  on  the  cafe. 
And  he  cited  i  Sid.  184.  Cro.  Jac.  536.  3  Salk.  636. 
(mjTixt O.Norman  zadGeorge^  {a)  Eajl.  4  G.  a.    Error ot  a 
*f5j '^5'" judgment  in  trefpafs  in  C.  B.  and  this  court  was  of 
V.  i)iixx«/i  opinion,  that  the  want  of  averment  in  the  declaration 
^jj'y    is  not  cured  either  by  the  verdid  or  the  writ. 

On  the  other  lide  it  was  argued  by  ferjeant  T^rH'' 
per^  that  in  the  Common  Pleas,  where  the  proceed-  j 
ing  is  by  original,  a  declaration  without  any  aver- 
ment is  aided  by  the  writ ;  and  this  in  trefpafs,  which  , 
does  not  Tubftantially  differ  as  to  the  prefent  point 
(h)  %  stra.  from  an  adion  on  the  cafe,     franklin  and  Reeves^  {b)  j 
t!  Hirdw^  Afffi&.  9  G.  2.     In  trefpafs  by  original  in  C.  B.  the 
iis.       '  plaintiff  declared  againft  defendant,  quare/lmum.  a^^f 
without  faying  [^/uum  ]  :    And  in  error,  this  being 
objeded,  the  court  held,  it  was  aided  by  the  writ: 
For  which  purpofe  were  cited  2  Lutw.    1509.  R^^' 
(r)  Foft.    ^^^  ^^^f^^  iO  i^  C.  B.  Mich.  4  G.  a.  and  Oark  and 
376.    '    Lucai^  Micbn  2  G«  2.    Befides,  in  the  prefent  cafe* 

as 
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as  the  firft  count  contains  a  pofitive  averment,  this 
helps  the  fecond  ;  in  which  the  word  [whereasj  is 
to  be  confidered  as  fynonymous  with  [moreover]. 
3  Lev.  338.  But  what  the  ferjeant  feemed  princi- 
pally to  rely  upon  was,  that  as  the  judgment  to  be 
given  is  one  intire  judgment  upon  the  whole  record, 
it  cannot  be  arrefted  in  part.  To  which  point  he 
dtcd  Robin/^n  and  Moor  in  C.  B.  RotL  1739.  Trin. 
2  G.  2.  That  was  an  aftion  on  the  cafe  upon  two 
promifes ;  one  of  which  was  on  an  agreement  to 
box  for  a  wager,  and  the  other  was  for  (o  much  mo- 
ney had  and  received  for  the  plaintiff's  ufe.  De- 
fendant fuffered  judgment  by  default,  and  upon  the 
execution  of  the  writ  of  inquiry,  the  jury  affeffed  on 
the  firft  count  ten  pounds,  and  on  the  other  three 
pounds,  which  were  the  ftakes.  And  upon  motion 
m  arreft  of  judgment  it  was  objeded,  *that  the  judg-  *  P  284 
ment  cannot  be  arrefted  for  part :  To  which  the 
court  agreed,  and  therefore  they  denied  the  motion  ; 
and  left  the  plaintiff  to  enter  a  noli  profequi  for  any 
part,  if  he  pleafed.  The  fanie  point  (he  faid)  was 
determined  in  Cave  and  Danej  Eajl.  2  G.  2»  in 
C.B. 

And  the  whole  court  were  now  of  the  fame  opini- 
on, viz.  that  at  prefent  the  judgment  cannot  be  ar- 
refted, bccaufe  the  proceedings  are  not  yet  compleat, 
and  it  does  not  yet  appear  what  the  final  judgment 
will  be  upon  the  whole  record.  When  the  demur- 
rer is  determined,  it  will  be  time  enough  to  arreft 
the  judgment.  And  (by  Chappie  ]\xR..)  the  court  will 
not  then  give  fuch  a  judgment  as  may  be  avoided 
by  writ  of  error  when  they  are  apprifcd  of  it  before- 
hand.    For  this  reafon  the  motion  was  denied. 

Aa  to  the  other  point,  the  court  gave  no  opinion. 
And  Lee  C.  J.  faid,  it  was  never  determined  in  this 
court,  that  in  trefpafs  a  declaration  by  way  of  quod 

cum 
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€um  h  aid<d  by  tibe  writ ;  And  ia  Frankly^  aad 
Reeves^  lord  Hardwcke  iacUaed  to  the  coatr^, 
b^aufe  the  writ  no  more  coattdaed  aa  averment  tW 
the  declaration,  it  being  only  iutcrrogatoryi  and 
without  an  avcrmenty  there  i%  ao  caufi^  pf  adioo. 
And  Cbappk  juft.  now  faid,  that  the  differc&ce  be- 
twecn  an  a£Hon  of  trefpafs  and  on  the  cafe  i|i»  that  in 
the  former,  what  comes  under  tbe^i^J  ^winbc 
gift  of  the  a^ion  ;  but  otherwife  it  is  in  th^  other, 
where  the  plaintiff  dcclarqi  that  the  defendant  is  in- 
debted, lS?€. 

After  the  court  had  deliT^ered  their  opinioa,  Mr* 
White  move4»  that  the  plaintiff  be  retrained  from  en- 
tring  up  judgment  until  the  demurrer  i$  dcterioiniei 
But  this  was  donied*    E%  Rehim$  altmw* 


•  P  285     •gr^^  King  againft  the  inhabitants  0/ MiMfex. 


Ante  lof.  ^-pHIS  cafe  was  now  argued  agkin  by  Sir  Tbomas 
Jl  Abney  in  fupport  of  the  order,  and  by  Mr. 
Lloyd  againft  it :  And  the  fingle  point  now  fpokcnto 
was,  (all  the  other  objeCHons  to  the  order  having  been 
over-ruled)  whether  it  is  ncceffary  upon  the  ftatutes 
of  22  H.  8-  c.  5.  and  1  Ann.  fejf.  i.  r.  18.  for  the 
jury  to  prcfent  by  whom  the  bridge  ought  to  be  re- 
paired \  this  order  only  mentioning,  that  it  was  pre* 
fented  to  be  a  publick  bridge  out  of  repair. 

And  (by  Lee  C.  J.)  although  the  ftatutc  of  queen 
Anne^  on  which  the  prefent  queftion  wholly  depends, 
is  in  the  conjundlive,  that  ''  upon  due  prcfentment, 
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**  Wf.  that  any  bridge,  &fr.  is  out  of  repair,  &fr. 
^  and  which  hath  ufually  been  by  them  repaired^ 
**  &!c.*'  yet  this  latter  part  of  the  fentence  h  to  be 
conftrued  independent  of  the  former,  and  is  a  deda* 
ration  of  what  bridges,  bfc.  the  juftices  (hall  have 
cqgnifance,  viz.  of  fuch  as  the  juftices  at  feffions  have 
heretofore  direfted  the  reparation  of.  And  this  they 
have  a  better  and  eaiier  way  of  coming  to  the  know* 
ledge  of  than  by  a  prefentment  of  a  grand  jury :  So 
that  the  only  matter  neceffary  to  be  prefented  is, 
that  it  is  a  publick  bridge  within  the  county, 
and  out  of  repair;  which  is  abfolutely  nece0a* 
7  to  be  fliewn  in  the  order.  When  it  is  donbt- 
foi  who  ought  to  repair^  the  advice  given  by  lord 
C9keixi2  Iiyfl.  is  certainly  very  good,  that  an  inquiry 
OQght  to  be  made  by  tbe  grand  jury.  ^       alut  7*3. 

llie  reft  of  the  court  were  of  the  fame  opinion  ; 
and  therefore  the  order  was  affirmed.  Ex  nlaiume 
idterittt. 


^Lociey  and  wife  againft  Danger/kid*  ,ioif  *"* 

•Pa86 

A  Prohibition  was  prayed  by  Mr.  Rotnn/on  to  a^^,'nJ^ 
fuit  in  the  fpiritual  court,  for  calling  a  woman  for  calling 
[bawd] :   And  he  argued,  that  this  is  a  defamation  va'IIIdT"** 
for  which  an  adion  at  common  law  will  lie.    Raynu  prohifaiHoft 
115.    But  fuppofing  it  to  be  a  word  of  a  mixt  na- J^[^ 
tare,  a  prohibition  ought  to  to,  becaufe  otherwife  Pon.  376. 
the  party  may  be  twice  punimed.     2  Roll.  295.  pL 
3>  4*    Bcfidcs,  this  is  a  word  only  of  beat  and  paf- 
A  a  fion. 
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fion,  in  which  cafe  the  court  always  grants  a  prohi- 
bition.    1  Sid.  248. 

On  the  other  fide  it  was  argued  by  ferjeant  Haj^ 
wardj  that  an  action  at  common  law  does  not  Ue 
for  calling  a  perfon  bawd,  this  being  an  offence  pro- 
perly  cognizable  in  the  fpiritual  court.  Cro.  Car. 
229.  S.  C.  1  RolL  ^4.pL  9.  Cro.  Car.  110.  iSkL 
438.  S.  C.  I  Mod.  31.  Salk.  SSS*  ^  Butfuppofing 
that  this  is  a  fcandal  punifhabie  both  in  the  temporal 
and  fpiritual  courts,  yet  as  a  fuit  is  aU'eady  inftitutcd 
in  the  fpiritual  court,  the  parties  ought  to  be  fuffered 
to  proceed  therein.     W.  joms  2^6. 

Upon  the  argument  of  the  caTe  the  court  allowed, 
that  if  the  calling  a  perfon  bawd  is  adionable,  this  is 
a  good  ground  for  granting  a  prohibition  ;    but  of 
that  they  doubted,  there  feeming  to  be  fome  diverfity 
in  the  books  in  relation  to  the  pointy    and  therefore 
they  took  time  to  advife.     And  after  confideration, 
it  was  faid  by  Lee  C.  J.   that  notwithftanding  the 
books  cited   for  the   prohibition,  and  3  Mod.  74. 
(which  is  only  a  fhort  note  of  a  cafej  it  appears  plain- 
I  Ler.  140.  ly  by  feveral  authorities,  particularly  i  Roll.  44.  pi. 
g.     I  Sid.   438.     S.  C.   1  Vent.  $3.     SaJi.  553.  that 
an  adion  will  not  lie  for  this  defamation  :  And  the 
reafon  why  the  court  denies  a  prohibition  in  this  cafe 
is,  that  what  is  included  in  the  defcription  of  a  bawd 
is  not  a  temporal  offence.     And  he  cited  the  two  fol- 
(tf)  I  Silk  lowing  cafes  :  *Tbe  ^een  and  Pier/on^  (a)  Trin.  4 
Kay.*  197*. -4*     '^he  defendant  was  indifted  at  Hicks* s  hall^  for 
Fort  98.     that  fhe  was  a  common  bawd,    and  procured  men 
•  P  287  and  women  to  meet  together  to  commit  fornication ; 
and  (he  was   found*  guilty,  and  judgment   given  a- 
gainft  her.   And  a  writ  of  error  being  brought  there- 
on, it  was  objefted,  that  the  defendant  ihould  have 
been  charged  with  keeping  a  bawdy-houfe.    And  the 

court 
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court  held,  that  if  the  defendant  had  kept  a  room 
only  for  the  purpofe  mentioned  in  the  indidment,  ic 
would  have  been  fufficient ;  but  it  being  no  part  of 
the  charge,  that  (he  kept  a  bawdy-houfe  or  room  for 
that  purpofe,  the  indidment  is  not  good,  becaufe  it 
contains  only  matter  of  fpiritual  cognizance.    Kirby 
and  bis  wife  znd  Siruilej  (b)  Hil.  3  G.   i.     A  pro-(^)zoMod. 
hibition  was  there  prayed  to  a  fuit  in  the  fpiritual  3^  p«|*- 
court  for  thefe  very  words,  upon  a  fuggeftion  that^^**'  *'' 
an  a^on  was  brought  for  this  in  the  Marjhal/ea» 
court :  But  the  court,  after  great  confideration,  and 
having  been  attended  by  civilians,  denied  the  prohi* 
bition,  becaufe  the  matter  is  of  ecclcfiaftical  jurifdic- 
tion. 

In  the  principal  cafe  the  prohibiticm  was  denied,    . 
Ex  relatione  a/terius. 


A  a  a  Crow 
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sx.»^tr^  Cr<m  againfl:  Maddock. 

iio».  *• 

hj  name  of 

BtrtiiY, 

Ciutttrbwei* 

Error  to  A  Writ  of  ciTor  baying  been  brought,  retumaMc 
Iwr^cw  XJL  before  the  juftices  and  barons,  upon  an  award 
1^  does  act  of  ezecution  in  a  fcire  facias  ad  revivend"  jtuHkim 
aw"i?of  i^  ^^  aftion  of  debt  oa  a  bc^nd,  it  was  raored  to 
ezecutiofi    quafli  th6  writ  of  error. 

*"*^^'  Againft  this  it  was  now  argued   by  Sir  Thomas 

Abney  and  others,  that  a  writ  of  error  lies  upon  an 
award  of  execution  :  And  if  there  be  any  error, 
it  is  examinable  in  the  Exchequer  chamber.  So 
where  an  aftion  of  debt  is  brought  on  a  judgment, 
error  lies  upon  the  judgment  given  in  fuch  adion. 
*  PaSSBefides,  if  no  writ  of  error  lies  in  ♦this  cafe,  the 
prefcnt  application  ought  to  have  been  made  to  the 
court  of  Chancery,  out  of  which  the  writ  iflues. 

On  the  other  fide  it    was  admitted  by  folicitor 

general  Strange  and  Mr.  Marjhj  that  a  writ  of  error 

lies  upon  an  award  of  execution :    But  they  infifted, 

that  it  cannot  be  brought  in  the  Exchequer  chamber, 

unlefs  it  be  tarn  in  redditione  judicii  quam  in  adjtuUca- 

iione  executionis  ;  for  a  judgment  not  founded  on  the 

n^erjts  of   the    caufe  is  not  within  the  ftatute  of 

27  EL  c.  8.      Teh.  157.     i  Vent.  38.     Strode  and 

(a)  ui\.    I" aimer ^  (a)  3  G.  i.  Error  in  the  Exchequer  chamber 

Knt.  248,   of  a  judgment  upon  a  mandamus  ;    and  it  was  held, 

^'"*  537.  ji^a^  it  docs  not  lie.     And  Mr.  folicitor  faid,  that  it 

has 
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has  been  alfo  held,  a  writ  of  error  does  not  lie  in 
the  Exchequer  when  the  proceedings  here  are  by 
original,  bccaufe  there  the  caafe  begins  in  Chancery,  y  ^j^ 
and  the  words  of  the  aft  arc  **  firft  commenced,  or  5k«/ *  ^* 
^'to  be  commenced  there.''    On  this  fide  was  ^Ifo|[^^"s-33^ 
cited  Tas  in  point)  Hartop  and  Holt^    5  Af^i/.  128*0.67. 
S.  C  Salk.  263.     S.  C  Camk.  393.     And  as  to  the 
ctfe  in  2  Keb.  831.   (which  is  to  the  contrary)   that*-^-  «"• 
(it  was  faid)  is  but  the  fingle  opinion  of  lord  HaU.        ^^  ^^' 

And  the  whole  court  were  clearly  of  opinion,  and 
they  (aid,  it  is  a  fettled  point,  that  a  writ  of  error 
does  not  lie  in  the  Exchequer,  upon  an  award  of 
execution  in  zfcire  facias  only  ;  but  the  writ  of  error 
muft  alfo  include  the  judgment  in  the  former  a&ion, 
according  to  the  cafe  cited  of  Hartop  and  Holt. 

The  court  therefore  gave  leave  to  the  defendant  in 
enor  to  take  out  execution :  Which,  they  faid,  in 
this  cafe  is  the  proper  motion. 


•  P  280 
"^Tbe  King  againft  Bryan.  ^ 


S.C.  tStra. 
iiol. 


AConvidion  was  made  by  a  jufticc  of  peace,  ^^"^'l' 
upon  the  ftatute  of  9  G.  2.     c.  23.  fetting  Sanite. 
out,  that  Mary  Bryan,  being  a  feller  and  dealer  in  ;;^^."j;*,„ 
fpirituous  liquors,   10  January ,  10  G.  1.  did  unlaw- exemption 
fully  fell  half  a  quarter  of  a  pint  of  geneva,  the  fame  fomaincd 
not  being  in  any  warehoufe,  ^c.  and  the  faid  Bryan'!^^^^^^^"^ 
having  never  taken  out  any  licence  for  felling  the 
fame,  againft  the  form  of  the  ftatute  ;  whereupon 
flic  is  adjudged  to  pay  the  penalty  of  ten  pounds. 

And 
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And  it  was  moved  laft  term  by  Mr*  T^^hr  to 
quaih  this  convi&ion ;  (1)  Becaufe  a  juftice  of  peace 
hath  no  power  by  the  ftatute  of  convi&ing  a  perfon 
for  feliingfpirituous  liquors  in  a  lefs  quantity  than  two 
gallons,  in  a  ware houfe  notentred,  orwithoutlicence; 
both  thefe  offences  falling  under  the  jurifdi£tion  of 
the  commiiBoners  of  excife,  and  being  fabje£t  to  an 
higher  penalty  than  ten  pounds.     The  only  crime 
within  the  jurifdidion  of  a  juftice  of  peace,  is  diat 
of  hawking   or  felling  fpirituous  liquors  about  the 
ftreets,  &fr.  but  this  convidjon  makes  no  mention 
of  the  place  where  the  liquor  was  fold,  and  feems 
wholly  founded  on  the  other  offences-    The  penalty 
therefore  (hould  have  been  not  ten  pounds,  but  one 
hundred  pounds.     (2)   It  fhould  have  been  (hewn 
in  the  conviSion,   that  the  defendant  is  not  within 
TheJ/oX  ^^^  exemption  contained  in  the  aft  ;  which  poffibly 
m^riM^ftmay  be  the  cafe.     This  is  neceffary  to  be  fet  out  in 
negative     convifliions  on  the  cramc-afl: ;    and  though  in  that 
cations,     ftatute  the  exemption  is  not    contained  under   a 
^'''       provifo,  as  it  is  in  this  aft,  yet  the  reafon  for  fhew- 
DoupTs'ai.ing  the  exemption  is  the  fame  in  both  cafes.     As  to 
n^«hc-     the  cafes  in  1  S/rf.  303.     Salk.  521.  they  are  diffcr- 
jiexZ7'     cnt  from  the  prefent,  becaufe  in  thofc  the  defendant 
Crowtber    might  have  pleaded  his  difcharge  ;  and  fo  a  convifti- 
Rep!™  R.  ^^  ^f  ^  forcible  entry  (which  is  the  cafe  in  i  Sati^ 
"5.         353.)  istraverfable  }  but  ocherwife  it  is  here. 
*  P  290     *0n  the  other  fide  it  was  argued  by  folicitor  gene- 
ral Strange  and  Mr.  Filmer^  (1)  That  in  this  cafe 
the  juftice  of  peace  had  a  power  of  convifting  ;  the 
claufe  for  that  purpofe  in  the  aft  being  penned  in 
(a)%iA    ^^^  moft  general  words  poffiblc,yJ:/7.  "in  any  other 
Ray.  1478.  manner  whatfocvcr/'     And  as   to  the  objcftion  to 
i^scff.caf.j}^^  penalty,  Mr.  folicitor  cited  The  King  and  Wyatt, 
(A)  1  scff.  (a)  Eajl.    13  Geo.  i.   and  The  King  and  Wycker^  (b) 
c«f.  376.   Mich.  I  G.  2.  Each  pf  thefe  cafes. was  a  conviSion 

for 
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for  keeping  two  greyhounds,  for  which  the  defen  • 
dant  was  adjudged  to  pay  ^s.    And  it  was  objefted, 
that  this  is  two  offences,  for  which  there  (hould  have 
been  two  penalties :     But  the  exception  was  over- 
ruled,    (a)  If  the  defendant  was  a  perfon  exempted, 
Ihe  might  and  ought  to  have  infifted  on  it  in  her 
defence  before  the  juftice.     And  the  difference  is, 
that  where  the  exemption  is  in  the  body  of  a  penal  Rep.  ala. 
claufe,  there  it  mud  be  fliewn  ;    but  otherwife  it  is  144* 
where  it  is  contained  under  a  provifo.     i  Lev*  26. 
S.  C.  I   Keb.  20.    The  King  and  Theedy  (c)  Mich.  CO  Stn. 
II  G.  I.     Befides,  here  are  the  words,    **  contrary  R°,y^  f^J^' 
"  to  the  form  of  the  ftatute  ;"  which  cannot  be  true 
if  the  defendant  is  within  the  exemption. 

For  thefe  reafons  (which  the  court  agreed  to  in 
mmhtAs)  the  objedions  were  over-ruled*  And  Lee 
C.  J.  cited  "Jones  and  Axen^  (d)  Mich.  8  fT.  3.  and  W  i  Ld. 
ne  King  and  Theed^  which,  he  faid,  was  thus :  ^^y- ''«• 
The  defendant  was  convided  for  not  permitting  the 
officers  of  excife  to  weigh  his  candles  :  And  it  being 
only  faid  in  the  convidion,  that  they  *'  lawfully 
entered,"  it  was  objected,  that  it  fhould  have  been 
ihewn,  whether  it  was  by  day  or  night :  But  the 
court  held,  that  if  the  entry  was  by  night,  the  de- 
fendant ought  to  have  (hewn  it ;  and  it  being  fet 
out  that  they  "  lawfully  entered,"  it  was  well 
enough. 

In  the  principal  cafe  the  conviction  was  therefore 
confirmed.     . 


Garland 
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^Garland  qui  tam^  l^c.  againft  Burtctu 

8«C.  Ante 
«7.  «74- 

l^f  ?or  T  NFORM  ATION  qui  tarn  by  C.  G.  clerk  of  aflife, 
turn.  X  againft  the  defendant,  upon  the  ftatute  of  21  H. 
2J^  8.  C.13.  (/.  aSiJ  for  non-refidence :  And  it  allcdg- 
aikdgethtted,  that  he  being  a  fpiritual  perfon,  andparfonor 
2m  ^*  vicar  of  the  parifli-church  of  C.  in  the  county  of  E 
inftitated  for  four  whole  months  next  before,  ^c.  did  not 
2^'^^^  keep  his  abiding,  b^c  And  this  information  bting 
jeeKoD  that  removed  hither  by  certiorari^  the  defendant  demurs. 
dant^M  ^^^  *^  ^**  flicwn  foT  caufc  of  demurrer  by  Mr- 
defcribed  BootU^  (i )  That  it  is  uot  allcdgcd  in  the  informatioa, 
«parfon  •rxlizt  the  defendant  was  inftituted  and  induded  into 
over.ruied.  this  church  ;  as  it  ought  to  be  in  this  cafe,  it  being 
Such  infor.  a  profecution  for  a  penalty.  And  fo  it  is  ftatcd  in 
rkot^\^ Cro.  Car.  i/^6.  fed  non  allocatur.  And  Chappie  jnft* 
forejuiUcei  fjjd,  that  thottgh  this  may  be  neceflary  to  be  fticwn 
^tt^^t,  where  the  pleading  is  on  the  part  of  the  defendant, 
the  affifet.  it  is  otherwife  where  the  matter  comes  on  the  fide  of 
l!c.T7.  aplaintiflF.  And  he  cited  Sott.  355. 
»s.  o.  (2)  It  was  objeSed,  that  this  information  ought 

H^uuiZr*  ^^^  ^^  ^^  ^^  ^^®  disjunaive ;  and  the  words  arc, 
3  Term'  "  parfon  or  vicar ;"  fed  non  allocatur.  For  (as  Lee 
63T  if."  ^'  C-  J-  f^*^)  ^^^  *^  extends  to  both.  And  by  Cbapple 
s.  p.  '     juft.)  the  words  here  are  fynonymous. 

(3)  It  was  urged,  (and  this  was  the  obje£^ion 
principally  relied  upon)  that  this  information  does 
not  lie  before  juftices  of  oyer  and  terminer  at  the 

aflifes, 
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affifes,  becaafe  there  the  piities  cannot  caft  an  eflbui» 
or  bafc  vager  of  law  or  protection  allowed,  which 
this  ftatute  ezprefly  mentions.  FarringUm^t  cafe, 
Cro.Car.  112.  S«  C.  Heil.  loi.  Cro.  Car.  146. 
W,J(mis  193. 

la  anfwer  to  this  obje£Hon  it  was  argued  by  folid- 
tor  general  S^r^iffg*^,  that  the  affifes  being  holden  be- ^  p 
fere  the  •fame  judges  who  fit  in  Weftnin/ier-balU  they  *^  ^9^ 
may  properly  fall  within  the  words,  ^^  the  King's 
courts."  And  it  hath  often  been  determined,  that 
the  affifes  have  jurifdi&ion  in  cafes  where  the  ftatute 
oufts  eflbin,  ^c.  as  in  informations  upon  5, 6  E.  6. 
^*  14*  for  felling  cattle  alive.  King  and  Gawll^  Salk. 
372*  King  and  Hicksy  ibid.  Farthing  qui  tarn  and 
Martyr^  (a J  Mich.  136.  i.  in  this  court,  A£tion(tf)  Ante 
on  the  ftatute  of  H.  8.  for  non-refidence  ;  and  it  ><• 
vas  moved  in  arreft  of  judgment,  that  the  adion 
ought  to  have  been  brought  in  the  county  where  the 
caufe  of  adion  arofe  ;  and  for  this  reafon  the  judg- 
ment was  arretted.  Indeed,  if  the  aft  upon  which 
the  prelent  information  is  brought  had  given  the  de- 
fendant an  ciToin,  &fr.  he  might  reafonably  have  ob- 
jeded  to  the  bringing  it  at  the  aflifes,  becaufe  there 
he  could  not  have  it ;  but  as  no  eflbin,  tsfc.  is  by 
this  aft  allowed,  it  is  quite  immaterial  where  the  in- 
formation is  brought. 

But  the  whole  court  were  clearly  of  opinion,  for 
the  reafon,  and  upon  the  authorities  that  were  men- 
tioned on  the  part  of  the  defendant,  that  this  infor- 
madon  is  not  well  brought :  And  they  alfo  cited 
Farrington*$  cafe,  (as  it  is  repored  in)  Huit.  98. 
Raym.  394.  2  Hale's  Hiji.  P.  C.  30.  Mejfcnger  and 
Robfon^  (A)  Mich.  6  G.  2.  in  C  B.  Information  upon 
thcftatutesof  8  El.  c.  11.  and  i  J.  i.  c.ij.  for^Anr 
exercifmg  the  trade  of  a  feltmonger,  without  having  Vla,  rh.. 
fcrved  an  apprenticefliip  thereto   for  feven  years,373- 

And 
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And  it  was  moved  in  arreft  of  judgment,  that  the 
information  was  not  brought  in  the  county  where 
the  caufe  of  aSion  arofe,  according  to  the  ftatute  oE 
SI  'JcLc.  I.  and  feveral  cafes  were  thereupon  cited: 
And  there  was  a  rule  to  (hew  caufe.  And  £pfrf  C  J. 
there  faid,  that  the  feffions  had  no  jurifdi6hon,  suid 
that  if  the  plaintiff  could  not  proceed  in  die  fuperior 
I  U.Ray,  courts,  he  would  be  without  remedy  :  And  hediftin- 
373.         gui(hed  it  from  the  cafes  of  The  King  and  GawU^ 
and  The  King  and  Hicis.   And  Lee  C.  J.  and  Cbafple 
juft.  now  faid,  that    in  The  King  and  GawUthm 
was  never  any  determination,  the  matter  being  com* 
promifed  :    And  in  Farthing  and  Martyr  there  was 
•  P  293  only  a  rule  to  fliew  caufe  :  for  •one  of  the  parties  dy- 
ing, no  caufe  was  ever  (hewn.  And  Cby  Chicle  yj&*) 
the  cafes  of  Gawll  and  Hicks  do  not  affed  the  prefent 
cafe,  becaufe  thofe  are  founded  on  a  ftatute,  whidi 
gives  authority  to  juftices  of  peace  at  the  quarter* 
ieflions  to  determine  all  offences  done  contrary  Aerc- 
to. 

Judgment  therefore,  upon  this  point,  for  the  de« 
fendant  Ex  relatione  alteriu/. 


The 
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The  King  againft  Blunt. 


QUO  warranto  againft  the  defendant  for  ufurp- a  chmar 
ing  the  office  of  one  of  the  jurats  of  the  cor-  [J^'J^j  • 
poration  of  Maidjione  in  the  county  of  Kent :  And  former 
the  cafe  upon  the  pleadings,  which  were  prolix  as  ^^^J^J^ 
to  the  main  point,  was  in  fubftance  this  :  eieaing 

By  letters  patent  of  Edw.  6.  the  town  of  Af^/rf- JJJ^J**  ^^^ 
fim  was  incorporated  by  the  name  of  mayor,  jurats  *«  mayor, 
,  and  commonalty  ;  and  it  was  thereby  granted,  that^^^'"*  "J* 
the  mayor  and  jurats,  or  the  major  part  of  them,  aity  ;** 
ftall  chufe  jurats  out  of  the  inhabitants  at  large,  who  J^^* 
are  to  continue  jurats  for  life,  if  the  mayor,  jurats  <•  mayor 
and  commonalty   (hall  think  fit:    and  a  power  of*°fJ"r«*" 
amouon  of  the  jurats  is  given  to  the  mayor,  jurats  ciaretthae 
and  commonalty,  in  which   cafe  the  faid  mayor,  |^''^""»n<* 
jurats  and  commonalty,  are  to  chufe  new  jurats.        jTwfuj  co 

Qoccn  Elizabeth  granted  a  charter  in  like  manner.  •"<*  ^^  ^« 

And  by  letters  patent  of  a  y.  i.  it  was  granted,  J^uand^"* 
that  the  mayor  and  jurats  (hall  chufe  jurats  out  of<^o"»"»on»'- 
the  freemen  only.  ,^:^.f„f 

Afterwards  by  a  charter  granted  17  y.  i.  reciting,  of  the  com- 
Aatby  the  charter  of  Queen  Eliz.  the  mayor,  jurats  j^^//'^  y^ 
and  commonalty,  (whereas  it  (hould  have  been  faid,  operatci  as 
"  mayor  and  •jurats**  only)  might  chufe  jurats  out  *r^®J|[  ^^^ 
^i  the  inhabitants  ;  and  that  by  the  charter  of  2  Jac.  the  mVred. 
!•  the  mayor,  jurats  and  commonalty,  might  chufe  ^fjjjj^""°' 
JQrats  cut  of  the  freemen  only,  therefore  to  prevent  charter. 
^  doubts,  &fr.  it  is  ordained,  "  that  it  (hall  and  may  *  P  29  j. 

"  be 


MICHAELMAS  TERM,  i%  GEO.  IL  173% 

^^  be  lawful  to  and  for  the  mayor,  jurats  and  com- 
*'  monalty,  to  chufe  jurats  out  of  the  inhabitants/' 
"  at  large/* 

And  the  only  material  queftion  upon  demurrer 
was,  whether^  upon  the  conftrudion  of  this  laft 
charter,  it  be  neceffary  for  the  commonalty  to  con- 
cur with  the  mayor  and  jurats  in  the  eleOion  of  a 
jurat  in  the  cafe  of  death  ;  the  defendant's  eleftion 
appearing  to  be  by  the  mayor  and  jurats  only. 

And  it  was  argued  lad  term  by  ferjeant  Ejrtfox 
the  defendant,  that  the  only  point  referred  to  in  the 
laf):  charter,  being  the  qualifications  of  the  perfons 
.  to  be  elcftcd,  it  ought  not  to  be  conftrued  in  fuch 
a  manner  as  to  make  any  alteration  with  refpe&to 
the  cleftors,  becaufe  this  is  contrary  to  the  intent  of 
the  King.     Eng'eJleld'B  cafe,  7  Co.  i^    Ff/ief^^^^ 
11^  Co.  62.  a.  b.     r  VenU  246.     And  though  the 
words  (mayor,  jurats  and  commonalty)  are  menti- 
oned  in  the  recital,  yet  this  being  the  corporate 
ilyle,  they  are  to  be  underftood  to  mean  only  the 
corporation,  becaufe  this  is  agreeable  to  truth  ;  and 
the  mayor,  jurats   and  commonalty,  are  to  concur 
in  eieding  jurats,  by  the  firft  charter,  in  the  cafe  of 
amotion.     But  on  the  contrary,  by  putting  fuch  a 
conftrudion  on  the  words  as  will  make  a  mifrecital, 
the  grant  itfclf  will  be  annulled.     Legafs  cafe,  10  ft. 
109.     Earl  of  Rutland'^   cafe,  8  Co.  55.  Earl  of 
Cumberland's,  cafe,  i   Co.  167.     Abbai  rfWalibm't 
cafe,  cited  in  both  thofe  cafes. 

On  the  other  fide  it  was  argued  by  ferjeant  Dra- 
per. And  he  objefted,  that  by  all  the  charters  the 
election  is  dircdlcd  to  be  '*  at  fomc  convenient  place 
,  p  "  within  the  town  or  parifli  j"  and  in  the  dcfcn- 
^95  dant'spleait  is  faid  •that  he  was  cledcd  "  at  the  town- 
hall  of  the  "  town  or  parifli,"  which  pofiibty  may  be 
out  of  thctov/n  or  parifh  :  So  that  the  defendant 
j.a?  not  (hewn  a  good  title. 

This 
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This  term  the  cafe  was  again  argued  by  Sir  Tbo- 
fast  Ahmy  on  the  one  fide,  and  Mr.  Denifon  on  the 
other.  And  the  whole  court  (without  faying  any 
thin^  in  relation  to  the  objedion  to  the  plea)  was  of 
opinion,  that  upon  conftruftion  of  the  lad  charter^ 
the  right  of  eledion  is  in  the  mayor,  jurats  and  com* 
monalty.  For  (as  Lee  C.  J«  faid)  riie  words,  ^'  it 
Ihall  and  maybe  lawful,  ^c.**  are  exprefs  words  of 
grant ;  and  therefore  this  charter  mud  operate  as  a 
new  grant.  And  fuppofing  the  King  to  be  here  de- 
ceived in  the  reciting  part,  yet  as  the  words  of  grant 
are  fufficient  to  Ihew  his  intention,  the  mifrecital  will 
not  vitiate  the  charter,  efpecially  as  it  is  not  the  falfe 
fuggeftion  of  the  party,  nor  part  of  theconfiderauon. 
And  the  chief  juftice  cited  lord  Chandos*^  cafe^6  Co. 
C5.  b.  Cartb.  350.  King  and  the  bijh^p  of  Chefiery  (a)  ^^^^^'^^^ 
Hi/.gW.^.  560!*,  Ld.' 

Judgment  for  the  King.  R»y-  *9». 


The  King  againft  Majfory. 


^  ■  *HIS  cafe  was  the  fame  with  the  preceding,  with 

i  this  diflFcrcnce  only,  that  in  this  the  defendant  f^^^"/^^ 
fees  out  his  ele£Uon  to  be  according  to  the  charter  jurat*  arc 
3f  a  J.  r.  which  direfts,  that  the  m^yor  and  Jurats  [^^y^^^f"^^'' 
Stall  chufe  jurats  out  of  the  freemen  j  to  which  the  mayor  ani 
»roiicr  replies,  and  fcts  out  the  charter  of  17  J.  i«i"7hVfrcc- 
prhcrcby  the  mayor,  jurats  and  commonalty,  arc  to  men  j  but 
:hufe  jurats  out  of  the  inhabitants.  r/qucnf ' 

charier, 
I  hey  are  to 

e  cbofen  by  the  mayor,  jurats  and  commonalty,  out  of  the  inhaLttairtf  3  An  elcdliun 

i  m\m.t90t  according  to  the  former  charter  is  bad. 

And 
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And  it  was  argued  laft  term  by  ferjeant  Ejn  for 

the  defendant,  that  both  thefe  charters  are  confiflc&t; 

^  p        for  the  mayor  and    jurats   may  have  a  right  of 

"  ^9^  chufing  ♦jurats  out  of  the  freemen  ;  and  it  may  alfo 

be  neceflary  for  the  commonalty  to  concur  in  an 

ele&ion  out  of  the  inhabitants. 

Sed  nan  allocatur.    And  judgment  was  nov  given 
for  the  crown. 


KioU  and  another  againft  Wat/on. 

wri?<!f'*  TV/f  ^'^^^  ^^  *^^  ^'^^^  ^  judgment  forirrcgn- 
•rrorisa  I  Vl  larity.  And  ou  the  report  of  themaftcr,  the 
irresuUrity  cafc  appeared  to  be  this  : 

Ihc'^ud""^  The  plaintiff  obtained  a  vcrdiS  in  f^^^r  terra, 
L,^"  *'  and  after  entring  rules,  not  upon  the  po^ea^  but  in 
the  place  where  the  rules  to  plead  arc  entrcd,  he 
figned  judgment,  iSOdober  following.  Afterwards 
the  defendant  took  out  a  rule  to  be  prefent  on  the 
taxation  of  cods,  and  alfo  brought  a  writ  of  error; 
and  before  the  taxation  of  cofts  the  plaintiff  died. 

And  it  was  infifted  by  Mr.  Marjb  and  otherS) 
that  this  judgment  was  irregularly  figtied. 

But  per  curiam^  the  bringing  of  a  writ  of  crrot 
admits  a  judgment,  and  is  a  waiver  of  the  irregulari 
ty.     And  therefore  they  denied  the  motion. 

And  ferjeant  Draper  (who  was  counlcl  agaioft  th< 
motion)  faid,  that  the  taking  out  a  rule  to  b< 
prefent  at  the  taxation  of  cofts^  is  alfo  a  waiver  of  a| 
irregularities  ;  and  he  cited  a  cafe  where  it  vras  f< 
determined.  But  of  this  point  the  court  now  ga^ 
no  opinion. 

llutchh 
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^Hukbins  againft  Hutcbins. 


P297 


MOTION  by  Mr.  Ford  to  fct  afidc  an  award,  ^^^^^^^ 
becaufe  it  appeared  on  the  face  of  it  not  towiunotfec 
be  final  or  mutual,  and  for  other  defers  appearing  "^^^^ 
on  the  award.     And  be  argued,  that  the  court  ez-d!^eat  ap- 
crdfcs  a  difcretionary  power  in  granting  attachments  Fearing 
for  not  complying  with  awards.     As  where  an  a&ion  LuV^y 
18  brought  on  an  award,  the  court  has  refufed  an  ^^  fra"<* 
attachment;  and  yet  there  is  no  exception  intheJionnX 
ftatute.    And  in  the  cafe  of  Cowell  and  Walter ^  (a)  •rbitracon. 
(about  three  or  four  years  fince)  an  attachment  was^|*,^^^^* 
rcfufcd,  becaufe  it  appeared  that  the  arbitrators  had '.'is* 
fhofcn  an  umpire  after  the  time  appointed.     And  (|'^^^^''' 
if  an  award  is  null,    as  this   appears  to  be,  it  fallsiKdy.  66. 
whin  the  intent  of  the  aft ;  which,  as  appears  from  7o- »  ^*fo- 
the  cafes  before   mentioned,  ought  to  receive  an  ^*' 
equitable  conftru&ion. 

But  per  curiam^  an  award  cannot  be  fet  a(ide,  un- 
Icfs  it  be  for  fraud  or  corruption  in  the  arbitrators,  ■ 

becaufe  to  thefc  cafes  only  the  ftatute  extends.  To 
vhich  point  Page  juft.  cited  Hardefs  and  Morris. 
And  Lee  C.  J.  faid,  he  remembered  this  diftinftion 
to  be  made  by  Mr.  juftice  Powell ;  that  the  court 
^ill  not  fct  afide  an  award  for  dcfcfts  appearing  on 
tile  face  of  it,  but  this  is  a  good  reafon  againft 
granting  an  attachment  for  rcfufing  to  perform  it. 
^t  motion  was  therefore  denied.  ^ 

Ibrujlout^ 
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s.  c.  aStn.       Thru/ioutf  on  the  demife  of  Park  and  bit  vnju 
if??;  '^  againft  Troubkfome, 

fn^lft^    A  /fOTION  to  ftay  proceedings  in  an  geftoert 


M 


ia^foMt.  i.T  J.  brought  in  thi&  court,  tt&til  the  phkttfbas 
^eaLot  discontinued  another  ejcdmcnt  brought  before  tbc 
pln^%  prc&nc  a£tion  on  the  faoM  title,  and  for  the  bt&e 

e^co**^  nc  ^*°^^»  ^^  ^^^  Common  Picas. 
br^u^"'  •And  it  was  (aid  by  foHcitor  general  Strang  and 
|^^«^«^^™«  others,  in  fupport  of  the  motion,  that  this  has  been 
the  fame  frequently  done,  particularly  in  Ac  htc  cafe  of  dvr- 
litre.  fficr  and  Parkburji^  (a)  \vhere  Dormer  brought  another 
*^^9S  ejcdtmcnt,  pending  the  fpecial  verdift  in  a  former 
ilf.  i"^ «.  ejeftmcnt ;  and  he  was  flayed  from  proceeding  in 
the  new  cjeftmcnt  till  the  vcrdift  fliould  be  deter- 
mined. 

And  per  curiam^  the  prcfcnt  application  is  tery 
rcafonab!c,  in  order  to  prevent  vexation  :  And  they 
cited  Salk.  255,  258.  which  is  contrary  to  1  Sid.  «79* 
And  Chappie  juft.faid,  thereafon  of  (laying  proccejl- 
ings  in  oncejedment  where  another  is  brought,  i^i 
bccaufe  the  firft  cannot  be  pleaded  ia  bar  of  the 
other. 

The  rule  therefore  to  (hew  caufc  for  (laying  the 
proceedings  (which  was  oppofed  by  Mr.  Ketelbj) 
was  now  made  abfolute. 


Farrelfs 


mOOABUaS  TSflU,  izGBD.  fl.  sjit. 


Furrfiltt  cafe. 

M%  Farrdk  w  attorney,   having  been  com- committed 
mittcd  for  a  grpfs  contempt  pi  the  court,  viz.  ^^^[^^ 
,  torting,    by  menaces,  a  bill  of  iale  from  a  caon^  b!? 
pcrfon  in  cuftody,  it  was  moved  by  Mr.  Murfb^  the  ^f '^^ 
day  after  the  commitment,  (being  the  laft  day  olx^c^ 
term)  that  he  may  be  bailed.     And  he  argued,  that  'JjJ"*?*^ 
the  commitment  is  not  in  the  nature  of  punifhment,  prafMutor 
but  in  order  to  enforce  the  party  to  anfwer  on  in.c<»teiv 
terrogatories,  who  may   purge  himfelf  thereupon. 
And  he  mentioned  the  cafe  of  one  Willis  an  attor- 
ney, who  was  bailed  the  day  after  his  commitment 
for  a  contempt. 

But  the  court  faid,  the  commitment  is  now  to  be      ^^ 
confidered  as  a  punilhment :    And  therefore  though  b.  r.  371^ 
the  profecutor  confented  to  the  party's  being  bailed,  37^9 : 
the  court  refufed  to  bail  him,  in  order  to  preferve 
the  dignity  of  the  •court :  But  they  gave  him  leave  *  *  ^99 
to  apply  to  a  judge  at  his  chamber  in  the  vacation 
for  tbaiC  purpofis. 


AN  attachment  was  prayed  for  non-performance  ^^^^ 
of  an  award.     Againft  which  it  was  objcded,  ^^^ 
tbac  anadion  of  debt  has  been  already  brought  in  an  aSion 
the  Common  Picas  on  the  fame  award.     And  alfo  ^JJ!^^**^ 
that    the  arbitrators  have  mifbehavcd'  themfelves^  cannot 
It  was  replied  by  folicitor  general  Strange  and  others,  ucTi^f* 
that  i^  tbcle  cafes  the  party  may  proceed  both  ways,Var  m>a. 
and   the  court  will  only  take  care  that  he  do  not  ^^^^"^^ 
receive  a  double  fatisfadion.    Salk.  73.  ir,  withoat 

B  b  And  <*»fcontini^ 

ing  the 
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And  per  curiam^  though  a  milbehaviour  in  tbe 
arbitrators  is  a  good  reafon  for  moving  to  fet  afidc 
an  award,  it  is  not  proper  to  ihew  it  for  caufe  againft 
an  attachment.  But  (for  the  other  matter)  Lee  C.  J. 
Ante  297.  faid,  he  believed  it  had  been  determined,  that  after 
the  party  had  made  his  eledion  by  bringing  an 
a£don,  the  court  ought  not  to  grant  an  attachment. 

And  the  court  would  grant  no  other  rule  in  the 
principal  cafe  than  a  rule  for  an  attachment,  outhe 
plaintifPs  undertaking  to  difcontinue  his  adion. 

8«  p.  Smk  ▼,  Buggnut  Caf*  T.  Hardw.  106.  \ 


Hinds  againft  Thompfon* 


Sowbition  Ti /r  OTION  by  Mr,  Filmer  for  a  prohibition  to  a 
is  ippUcd  X VX  f"*^  i'^  the  fpiritual  court,  for  calling  a  wo* 
fait  in*the  ^^^  whorc  ;  upon  a  fuggeftion  that  a  woman  lived 
fpiritual  in  the  parifli  of  St.  Auguftine  in  Brifiol^  or  in  fome 
caSin  ^r  P^h'^^'^  place  in  or  near  the  neighbourhood  thereof; 
woroai),  and  that  there  is  a  cuftom,  that  whores  and  lewd 
wAw-r,  on  ^  >vomen  are  punifhablc  in  the  courts  of  common  law 
ofVi  hissing  at  Bri/iolj  and  alfo  that  the  calling  women  whores 
•aionabic  or  Icwd  wom^n  is  punifhablc  in  the  common  law 
in  axertain  courts  there.    And  an  affidavit  ws^s  produced  of  the 

place;  it     CUftom. 
mpft  ap- 
pear *yi»^-  .   .    L 
ilavit  that   there  is  fuch  curcom  therr,  tnd  alfo  that  th^    words  were  fpoken  withiA  w 
lo^i  limits  Qiiu                 ,      . 
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♦It  was  objeded'by  Mr.  Dem/tm,  that  Aefe  *^3oo 
vords  being  of  a  %dritual  nature,  the  cuftom  ^nd 
matter  here  fuggefted  ought  to  have  been  pleaded 
below,  where  perhaps  it  would  have  been  admitted, 
and  .then  there  would  be  no  need  of  applying  for 
a  prohibition :  But  if  it  was  denied,  the  court  would 
grant  a  prohibition,  becaufe  then  it  would  appear 
,not  to  be  triable  there,  i  VenL  io«  zStli^ss^* 
But  fttppofing  that  it  is  not  neceiary  to  plead  this 
befew,  it  ought  (at  leaft)  to  be  verified  by  affidavit; 
vhereas  here  the  affidavit  is  only  of  the  cuftom, 
vithout  (hewing  that  the  words  were  fpoken  in 
A-j^tf/,  and  that  the  woman  lived  there  ;  which  laft 
drcumftances  do  not  fufficiently  appear  even  by  the 
iiiggeftion.  ^Sali.  .549.  Saixillf  and  Kirby^  (a)  HiL  W  '<»  ^o. 
36.  I.  A  prohibition  was  there  prayed  to  a  fuitinttsS;. 
in  the  ffHritual'  court  for  calling  a  woman  bawd,  ^^  301. 
upon  the  fuggeftion  of  fuch  a  cuftom  as  the  prefent ; 
to^hidi  it  was  objcAed,  that  there  was  no  affidavit 
of  the  cuftom,  and  of  the  words  being  fpoken  in  the 
place  :  And  the  motion  was  denied. 

To  this  it  was  replied  (amongll  other  things)  by 
Mr.  Ftlmer^  that  where  a  prohibition  is  prayed  to  a 
libel  for  fuch  words  fpoken  in  London^  it  is  only  on  a 
fuggeftion  of  the  cultom,  and  that  the  words  were 
fpoken,  and  that  the  party  lived  there  ;  and  there  is 
no  inftance  of  any  affidavit  beiug  produced.     (And 
fo  Mr.  Moreton^  one  of  the  city  counfel,  faid,  was  the 
practice.)    And  Mr.  Filmer  cited  Cook  and  Wlngfield^ 
(&)  Faf.  9G.  I.     Motion  for  a  prohibition  to  a  fuit(^)  g^^a. 
for  words  fpoken  in  London  ;  but  it  being  after  fen-  555* 
tence,  the  prohibition  was  refufed,  becaufe  the  court  ^^^^  ^*^' 
faid,  they  could  not  take  notice  of  the  cuftom  :  But 
they  admitted,  that  if  a  prohibition  had  been  prayed 
before  fentence,  a  fuggeftion  would  have  been  fuffi- 
cicm. 

Bb    2  Lee  -- 
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'/rzLee  C/J.  The  rule  is,  that  vbcre  a  piohiUtion 
is  pra]?ed^.  for  a  ipxttcr  not  appearing  on  the.  £ft£e  af 
the  proceodmgs  to  be  oat  of  the  jurilidi6tidn  of  the 

*  P  301  codrt  below,  *it  is  neceflary  not  only  to  fiigrgcft^  biit 
-aUo  to  verify  k  by  affidavit.  1  &/iw  549,  551.  Aid 
this  feeEQs  higMy  reafonabk,  becauie  odberarife  tfacBC 
-flaay  be  a  prohfl^kbh  in  xvetycafe.  la  SanilkvoL 
Kirhf  there  was  4u  fuiggeftioa^  that  in  Wsfimn^^ 
.whel'e  the  \mrd8  wefe  fpoken^  chp  oAopcb  was 
{Mflufliable  in  the  temporal  coiirts  there ;  bpt  Asit 
waaaot  by  cudom,  but  by  a&of  parliamcnst,  "vidch 
aiEl  was  pnoduoed  :  But  becaufe  it  was  not  Tui^pBftcd, 
the  icottrt  took  no  notice  thereof:  iknd  the/Mate 
of  grandnir  tiveprtohibujon  there  ^as^  becaufe^tn 
.ki^on  !was  brought  before  ii^  the  M^Jhaifea  fisrlie 
:Cutie  oanie.  ..  *      .1  .^: 

V.  Afltt  t,  Yhc  Tcft  oi  the  court  conttpmed  ih  dpinibni-JHliBt 
'  ^  ^^^'ihtft  uught  to  be  an  affidavit  of  tbe  words  beipg 
jfyoken  in  JS.  and  for  waiit'herepf^  riiey  densditbe 
iphohibitibo.  ^nd  C.  J.  faid,  tie  believed/ itfbjt^heoe 
prohibitions  are  sprayed  to  fuits  for  fudi  wwds 
ifioiocn  ih  Lo>ttA?;i^ jbe  priOice  always  is  to{)xta»luce 
an  affidavit*  - 


Tbe 
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The  lUng  agamft  Thru 


COTJVKmON  upon  the  ftatnte  of  3  Jf.  ^  M.  a  man  mar 
e.  10.  agaihft  decr-ftcaling :   And  the  convi£ti-  ^  "^^l 
on  fei  forth,  that  30  May  1738.  one  T.  B.  informed  fte.img**'" 
lord  D.  bcmg  a  |uftice  of  peace,  ^c.  that  defendant  "p°°  ***• 
9  Afoy^  e^^r.  in  a  certain  forcft*  of  the  King  called  T^^-^ 
Newjbre/t^  kflled,-  took  and  carried  away  one  redneft.who 
deer,  &fr.  without  the  confcnt  of  the  King,  or  the^XSTlL 
keq)cr  of  the  feid  foreft :  And  it  alfo  fet  out,  that  juftice. 
one  W.  S-  on  tAc  loth  of  the  fame  May,  faw  a  red  J^^^^^  '* 
deer  in  the  cuftody  of  defendant,  and  the  defendant  appear  that 
owned  to  kirn  that  he  on  the    "  day  then  hcforc'' ^^^^^^ 
unlawfully  hunted  and  killed  the  deer  then  in  his  the  dler ' 
cuftody,  tsfc.  ISTiIl'ir* 

And  it  was  moved  by  Mr.  Filmer  to  quafib  this  formaOoo. 
convidion  ;  (i)  Becaufeit  is  founded  on  a  confeflion^* 
of  the  defendant  made  only  to  the  witnefs ;  whereas 
by  the  ftatute,    the  evidence  ought  to  be  "  by  the 
'^  confeffion  o^  the  psurty,  or  by  the  oath  of  one  or 
"  more  credible  witnefs  •or  witnefles,  before  one  or 
**  more  juftices  :**  So  that  the  confeilion  is  not  fuffi-  *  P  302 
cient,  uxUeis  it  be  made  before  the  juftice.    Ta)  It 
is  uncertain  whether  the  deer,    for  the  killtsg  of 
which  the  defendant  is  convicted,  he  the  fame  deer, 
for  the  killing  of  which  he  is  informed  againft :  For 
the  words  (on  the  day  then  before)  may  be  under* 
ftood^  not  only  of  the  d^y  next  before,  but  alfo  of 
any  ^her  day  before  the  loth  of  M^.^ 

On 
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On  the  other  fide  it  was  argued  by  folicitor  gene- 
ral Strange^  and  fo  refolved  by  the  court,  (i)  That 
though  the  confeifion  mentioned  in  the  z&,  and  there 
oppofed  to  the  oath  of  the  witnefs,  muft  be  before 
the  juftice  ;  yet  whatever  the  party  hath  owned  to 
the  witnefs,  he  may  properly  depofe^  and  this  is  good 
evidence  to  ground  a  conviction  upon,  as  by  the 
oath  of  a  witnefs.    And  Probynjufi.  remembered  a 
cafe,  where  the  oaths  of  two  witncfles  were  required 
by  a£t  of  parliament,  and  there  the  confeilion  of  the 
party  before  two  perfons,  and  attefted  by  them,  was 
held  fufEcient.    (2)  Though  what  is  fiated  by  way 
of  evidence  does  not  fufficiently  fhew  that  the  de. 
fendant  killed  the  fame  deer  which  is  mentioned  in 
the  information,  yet  it  fully  ihews  that  he  killed  the 
deer  then  in  his  cuftody,  for  which  alone  he  might 
be  conviSed:  And  the  words  (then  before)  are  to  be 
underftood  according  to  common  parlance,  and  to 
mean  the  day  next  before.  The  convi£Uon  was  there* 
fore  confirmed.    Ex  relatione  alterius. 

N.  By  16  Gio.  3,   c,  30.    the  former  ads  relating  to  deer-fteii>a$  v< 
repealed* 


The  King  againft  Towning  and  cabers. 


Demurrer  INDICTMENT  againft  the  defendants  for  having 
to  india.  X  in  their  cuftody  eight  nets  and  two  guns  for 
^,^^g^^  catching  hares,  &c.  to  which  the  defendants  demur, 
ajid  guns  And  it  was  objeded  by  Mr.  Deni/on^  (i)  That  it 
SrS'^S.  ^^^^  ^°'  appear  in  this  indiftment  that  the  dcfcn- 
lowed.  dants  were  not  qualified  perfons  ;  and  in  the  cafe  of 
''/*./•  3.  ^^^  ^"'^  ^^^  Bryan^  the  other  day,  the  •court 
Ante  289/  feemed  to  be  of  opinion,  that  this  is  neceflary  to  be 
•  P  303  ihcwn 


MICHAELMAS  TERM,  la  GEO.  IL  1738. 

ihewn  in  proceedings  on  the  ^ameJaws.    ^2)  The 
matter  here  charged  is  not  indidable,  as  this  is  no 
offence  at  common  law,  and  an  indi^ment  is  not  a 
remedy  prefcribed  by  the  ftatutes  relating  to  this  fub- 
jeft.    I  Sbow.  29^.  Salk.  4Sy  460.  King  znd  Sterne^^-^^Jj^ 
if/7. 4 G  I.    Jn  that  cafe  this  exception  was  taken,  sen.  6^. 
by  fcrjcant  Wbiiakerj  to  an  indidment  for  catching  an^Wj^^ 
^^^^*    (3)  IQ  (he  caption  of  this  indidment  it  is  not  ww  over- 
faid,  that  it  was  "  then  and  there  fworn/'  ^^  ^ 

And  no  counfel  appearing  on  the  other  fide,  judg-  541/ 
ment  was  immediately  given  for  the  defendant. 

Mr.  Denifon  at  the  fame  time  took  the  fame  ex- 
ceptions as  above  to  the  caption  of  another  indift- 
mcnt  againft  the  fame  defendants :  And  he  alfo  ob- 
jeded,  that  it  does  not  appear  to  what  time  the  feifi- 
ons  were  adjourned.  And  judgment  was  there  given 
for  the  defendants,  no  counfel  appearing  on  the 
odier  fide.    E»  relatione  alterius. 


Hilary 


"-  jT^i  r-—  :\rtiixj  ^i^  Tj^aumgnn^^^n^i^^th 
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Sir  mOiam  Lie^  Chief  Juftloe. 

Sir  Francis  Page,       1 

Sir  Edmund  Probyn^  V  Juitices. 

Sir  William  Chappie^  J 


Driver  againft  Driver. 


Thccoiiom  "m  yrOTION  by  Mr,  Robin/on  to  make  a  rule  ab- 
th^  iVl  folute  for  a  prohibition  to  the  fpiritual  court, 
itisadioB.  to  ftay  proceedings  there  upon  a  libel  for  calling  a 
•^woman*^  ^°°^^^  whorc  iu  London  ;  upon  afuggeftion  only  of 
w^f^muftthe  cuftom,  that  fuch  defamation  inL.  is  punifhable 
"S^xt     ^^  ^^  temporal  courts. 

in  order 

to  ground  a  motion  for  a  prohibitloB,  V.  Ante  79  S.  and  tlie  caies  there  referred  to. 

But 
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But  per  curiam^  there  mud  be  either  a  plea  or  an 
affidavit  of   the  cuftom ;  for  without  one  of  thefe 
there  is  no  foundation  for  the  court  to  proceed  upon; 
as  we  cannot  take  judicial  notice  of  the  cuftoms  of 
London.    And  accordingly  in  a  late  cafe,  where  a  am.  t. 
prohibition  was  prayed  to  a  libel  for  the  fame  words  ^^^■'^ 
ipoken  in  Briftolj  [where  there  is  the  like  cuftom]       *^* 
an  affidavit  thereof  was  infifted  on.  And  Probyn  juft. 
laid,  there  is  no  difference  between  the  cuftoms  of 
Lmdon  and  Brijiol^  unlefs  it  be  that  the  cuftoms  of 
the  firft  arc  confirmed  by  aft  of  parliament.  ^  p 

^Solicitor  general  Strange^  ut  amicus  curiae  faid,       3  5. 
thit  there  was  a  cafe  [the  name  of  which  he  believed   . 
to  be  Argyle  and  Hunt]  (aj  where  this  .very  point  W  stri. 
was  litigated,  and  the  court  was  of  the  fame  opinion  JJ]   *^ 
as  has  been  now  delivered  :  But  there  the  objeftion 
was  not  taken  till  after  fentence,  and  confequently 
too  lat^  becaufe  no  objeftion,  dehors  the  libel,  can 
be  taken  after  fentence. 

In  the  principal  cafe  therefore  the  court  denied 
the  motion,  though  no  counfel  appeared  againft  it. 


Carpenter 
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Carpenter  againft  Davis. 


Thedefen-  A  CTION  againft  an  executrix ;  to  which  ihe 
^SJitrix  -^^^  pleaded  a  retainer  :  And  after  a  general  dc- 
allowed  to  murrer,  and  joinder  therein,  and  after  the  caufe  was 
'i«^»"^  fet  down  in  the  paper,  it  was  moved  (laft  term)  by 
rtcainer,  by  ferjeant  Draper  J  for  leave  to  amend  the  defendant's 
rrt'ofthTP^^^*  by  adding  a  profert  in  curia  of  the  letters  tcfta- 
letten  tef-  mcntary,  in  order  to  (hew  that  (he  was  a  lawful  exe« 
tamenury,  cuirfx.  And  hc  produced  the  probate  of  the  will; 
de^ind^'  aifd  founded  his  motion  upon  the  ftatutes  of  ^lEL 

"hlU'^tufc**  ^*  5'  *"^  ^  ^'  ^'    '^*  ^'  ''^ 

fet  do^D        On  the  other  (ide  it  was  now  argued  by  ferjeant 

tobearga-  Agar^  that  as  by  this  amendment  the  defendant  will 
^*  make  a  new  title,  and  the  whole  roll  will  be  altered 

from  the  beginning  to  the  end,  this  is  not  a  cafe 
within  either  of  thefe  ftatutes  \  the  firft  of  which  only 
mentions  imperfedions,  defeds,  or  wants  of  form ; 
neither  of  which  this  is.  And  by  means  of  this  ill 
plea,  to  which  the  plaintiff  was  obliged  to  demur,  an 
affifes  hath  been  loft. 

But  per  Probyn  juft.  there  are  many  inftances  of 
amendment  after  the  caufe  has  been  put  in  the  paper. 
And  the  probate  being  here  produced,  it  will  be  ac- 
cording to  the  honefty  of  the  caufe  to  fuffer  this 
*p  ^q5  amendment.  And  it  *was  obferved  by  him  and 
Chappie  juft.  that  the  words  of  the  a3:  of  ^een  Jrme 
are  very  ftrong,  viz.    *'  No  advantage  or  exception 

«*  ihall 


HILARY  TERM,  ii  GEO.  II.  1738. 

"  Ihali  be  taken  of  or  for the  default  of  al- 

^'  iedging  of  the  bringing  into  court  letters  teftamen- 
"  tary,  &r.''  which  are  much  ftronger  than  if  it  had 
been  faid,  that  this  default  (hall  be  amended. 

The  court  therefore  (Lee  C.  J.  ab/ente)  granted 
the  amendment,  on  the  defendant's  paying  cofts. 

Note ;  Laft  term  this  caufe  was  called  on  in  the 
paper,  but  ferjeant  Draper^  who  was  counfel  for  the 
defendant,  then  faid,  that  he  was  not  ready  ;  where- 
upon the  caufe  was  adjourned  ;  ferjeant  Jgar^  on  the 
other  fide,  mentioning  his  objections,  and  (amongft 
^  reft)  the  want  of  a  prcfert.  And  immediately 
^er  ferjeant  Draper  .made  the  above  motion. 


Langley  againft  Blacker  by. 


MOTION  that  the  plairitiff  may  be  admitted  toJJJ^^f^. 
proceed  in  forma  pauperis^  in  his  adion  com- i^td  to 
mcnccd  againft  the  defendant,  upon  the  ufual  affi-  ^"«  '"/•^ 
davit.    Againft  which  it  was  urged  by  Mr.  Benny^^^^u^toi 
that  he  hath  proceeded  as  far  as  a  rejoinder,  without  *«  «"^«- 
i^^ving  made  fuch  application,  and  therefore  ought 
not  now  to  be  admitted  as  a  pauper. 

^\^i  per  curififfij  as  the  judges  are  impowered  byscauasH. 
nH.  y.c.  la.  10  admit  perfons  to  fue  in  forma  pau^^  '•^'  '5* 
P^ris  in  the  beginning  of  a  profecution,  they  have  a 
power  thereby  implicitly  given  them  of  doing  it  at 
any  time  afterwards.    And  therefore  they  granted 
demotion. 


The 
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Themiiden  ^  ^QTION  \xf  Sir  Thowm  JtMf  ta  quft  uior- 
of"!^Il!rV  IVJL  ddr  of  two  juftices  for  the  removal  rf  Bw 
ed  woman  Bufmngbam  from  Stre^d  to  JV^/dif,  add  alfo  » 
an^'^f^*  order  of  feffiom  confirming  the  fame.  And  Ac  prin- 
cannot  be  cipal  and  onlv  objcdion  upon  which  the  court  below 
«mder!t,  K^^^  ^^Y  opinion  was,  that  it  doth  not  appear  the 
daring  the  hufbaud  of  the  pauper  is  dead.  And  he  argued,  that 
cowture.  jj  ij^jj^g  ^^^gj  Qjjly^  ^jj^j  4«^g  hufband  was  a  native 

^^  of  Ireland^  and  left  his  wife,  and   went  abroad, 

^^  feveral  years  ago,  and  bath  continued  fo  ever  fince, 

'^  and  where  he  now  is  or  refides  they  know  not," 

he  may,  for  aught  appears  to  the  contrary,  be  alive: 

And  if  fo,  the  wife  cannot  be  fent  to  Ngrfpn^  where 

it  is  faid  m  the  order  her  fettlemtnt  was  *•  at  and  be- 

**  fore  her  inicrraarriage/'    And  Sir  Thomas  ciici 

the  following  cafes  :    Theparijhes  of  Famuick  and  of 

(4i;CaMtd  Mar/on,  (a  J  Trin.  i  Geo.  1.  it  was  there  declared  by 

^S^S^ '  the  chief  jaiUce,  that  the  fcttlcntent  of  a  woman,  who 

Bur.  s.  c.  marries  a  vagrant,  is  fufpcnded  during  the  covcrttrrc; 

Vini?4io!  ^'^d  that  as  the  hu(band  cannot  be  fent  to  the  place 

of  tke  wife^s  fetttement,  fo  neither  can  the  wife  ber- 

felf,  beeaufe  a  hufband  and  wife  cannot  be  parted. 

The  fartfher  of  Shadwett  and  of  St.  John  in  Wafpin^j 

(OBur.     f^J  Trin.  9  G.  i.  One  Ridley  ^  vagrant,  having  no 

C.  124.  fettlcmcnt,  married  a  woman  who  had  a  fettkracnt 

in  5/.  yobn*s  Wapping^  and  had  four  children  by  bcr 

born 
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homia  Stepney.  And  ii  ivis  held,  that  die  duidrctt 
were  not  fettled  in  tbe  plsucc  vberc  they  were  bora, 
but  wkere  the  wi&  had  a  fett lemcnt ;  biit  that  this  was 
fufpended  during  the  coverture,  and  it  reyived  again 
upon  the  death  of  the  fanibabd. 

On  tbe.other  fidp  it  was  argued  by  Mr.  Denifon^ 
tbat  fiiffictent  matter  is  ftaeted  in  the  fel&ofts  order  t9 
fiiew  the  huiband  is  dead ;  and  it  has  been  determiB* 
cd,  that  if  a  woman  marries  a  man  who  never  had  a 
legal  fetdement,  *after  her  hufband's  death  (he  may  ^  p  ^ 
be  font  to  the  place  of  her  iaft  fettleraent,  and  fo  "  3^* 
may  alfo  the  children  of  the  marriage.  The  only 
reafon  whcrc&jrp  *.fi^ppiafi;f:aBnpt  b<c:  fent  to  the 
place  of  her  fetticment  in  the  life-time  of  the  huf- 
band  is,  becaufe  the  hufband  and  wife  cannot  be 
Separated ;  but  this  cannot  happen  here,  becaufe  it 
^ea^,  .^h^t  fuppoiiiij;  the  hufband  to  be  alive^ 
be  IS  af^leaft,  abfqnt.  ;  ITie  queftion  therefore  is, 
^bere  the  woAan/is  to  be  fent.  Now  the  aft 
of  scFnoya|s  dife^s,  :ihA^^  t^^rifoiis  fliaU.  be  ftnt  to 
tile  place  of  fheir  lift  fegal  fettlewcnt :  And  there  is 
Po  ludU  (i^ir^^  a$  the  fufpenfion  of  a  fettiement^  If  a 
^n  marries  a  woman  who  has  a  freehold  or  leafe- 
Mdcftate,;  the  hufband  and  wife  cannot  be  remDve4 
from  the  place  where  fhc  lands  lie.  To  which  la,ft 
j)oint  the  .court  agjeed,  becaufe  it  is  the  eft  ate  of  the  . 
liulband. 

Bat  the- court  was  unanimoufly  and  dearly  of  opi- 
^ioji,  that  this  *ordcr  is  ill,  becaufe  it  docs  not  ap*- 
J^arthat  thc'huftiand  is  dead  ;    but  rather  the  coo- 
^rary,  it  being  ftatcd^  that  where  he.  is  or  refides  they  ^^/* 
^ow  not. '  For  if  the  huiband  has  no  fcttlejnent,  ^«r.  s.  c. 
4e  wife  cannot  be  fcnt  any  where,  becaufe  they  ate  ^?r^^y* 
biu  one  perfon,  and  jt  is  againft  the  law  of  nature  to^.1^,^' 
fcparate  them  ;    and  if  juftice*  of  peace  had  fuch  |'J*- |*J* 
power,,  they  would  have  in  effeft  the  power  of  di-  a^l  * 
^orcin^.     Fpr  this  reafon  the  wife's  tettlement  dur- 

ing 
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ing  the  coverture  is  fuipended;  but  after. the. bif- 
4)«md's  death,  both  (he  and  her  children  maj  bcfcnt 
to  the  place  where  ihe  was  laft.  fettled :  And  fo  it  has 
been  determined. 

Both  the  orders  were  therefore  qualhed. 

It  has  been  fmce  determined  that  the  maiden  ftttlement'  it  tit  fnfpenM 
\)y  marriage.  Xex.  v.  St.  BttJpVu  Bar,  S«  C.  367.  Saytr,  igS.  V.  CaM. 
39.  sw6.  43^,  371. 


Deakin  againft  Cartwfigbu 


Tiie  pUin.^'T^^IS  czmSc  was  tried  in  London  at  the  laft  fit- 
tiff  figned  1.  ting  in  Michaelmas  term  laft,  being  the  day 
•fe??S*  before  the  end  of  the  term,  upon  a  diftringas  rtturn- 
term,  able  the  laft  day  thereof.  *The  plaintiff  figned  judg- 
S*  ^rteli.  "^^^  ^^^^^  ^^  term,  and  took  out  a  cap.  adfoHsfa- 
ed  the  firft  ctcnd^  teftcd  the  firft,  and  returnable  the  laft  day  of 
!IbfeX"uft  ^^  ^*°*^  Itxmy  and  alfo  a  teftatum  capias^  tcfted  the 
d«y  of  the  laft  day  of  that  term,  and  returnable  the  firft  day  of 

and  alfo  ?'  ^^^  prefcnt. 

t^atmm  Aud  it  was  moved  by  ferjeant  y^^rto  fet  afide  this 

'  te'iaft  Jr*  ^^'''^  cafi^^  as  not  being  warranted  by  the  judg- 
of  that      .inent« 

^rarbie  Againft  which  it  was  argued  by  Mr.  Filmer^  that 
00  thearft  this  is  a  judgment  of  Michaelmas  term,  and  relates 
day  of  the  ^q  j^g  fjrft  j^y  thercof  z  And  fo  it  was  held  in  Fuller 
tS»  hdS"to  and  Jocelp^  {a)  the  executor  of  lady  Twifden  ;  which 
be  regttiar.  ^^  Qf  ^  judgment  entered  up  on  a  warrant  of  attor* 
indfe"^  ^*  ncy.  And  he  alfo  cited  the  two  following  cafes, 
renceitiiere. G;.^^^^j  and  King  (A)  Mich.  II  Geo,  I.  There  the 
3w/  *******  judgment  was  figned  14  February  172a.  and  the  exe- 
*  P  309  cution  was  teftcd  1 2  February  1723.  and  the  ^eftion 

was, 
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vas,  whether  the  execution  was  regular,  there  being 
Tio Jcire facias  to  revive  the  judgment:    And  the 
court  was  of  opinion,  that  the  judgment  related  to 
the  firft  day  of  the  term,  and  confequently  there  was 
more  than  a  year  between  the  judgment  and  execu- 
tion :   But  two  of  the  judges  held,  that  it  would  be 
bard  to  fet  afidc  the  execution,  bccaufe  it  was  taken 
out  after  the  year  by  relation  only,  and  nothing  ap- 
pears to  have  been  done  afterwards  in  the  cafe.  Af/7- 
irrand  Bradley^  {c)  Mich.  10  G.    i.     Error  of  zfc)%u^ 
judgment  in  C.  B.  and  it  was  affirmed  here  the  laft  *^3' 
paperdgy  in  Trinity  term :  The  judgment  was  figned 
the  lafl  day  of  the  term,  and  the  ccip.  adfatif.  was 
tefted  the  fame  day.     And  upon  motion  to  fet  alide 
the  execution,  it  was  held  to  be  well  warranted,  for 
that  the  judgment  relates  to  the  firft  day  of  the  term. 
'  in  the  principal  cafe  it  was  held  clearly  by  the 
court,  {Chappie  juft.  abfente)  that  this  execu- 
well  fued  out.     For  all  judgments  (igned  in 
:ation,  before  the  effoin-day  of  the  fubfequent 
arc  judgments  of  the  preceding  term,  and  rc- 
>  the  firft  day  thereof:  And  the  term  being  con-  •  P  310 
1  but  as  one  day  in  *law,  the  party  may  take 
cecution  tefted  at  any  time  in  the  fame  term  of 
the  Judgment  is.     And  Lee  C.  J.  cited  a  cafe, 
.h,  he  faid,  is  much  flronger  than  the  prefent) 
1       ecn  Sir  John  Parfons  and  Gi7/,  (d)  Mich.   \%{i)i  \a. 
I       .  in  B.  R.     Judgment  was  there  (igned  between  ^*y-  *95. 
y  and  Eq^er  term,  and  in  the  fame  vacation  the  rc^  n;. 
idant  died  ;  and  after  his  death  ^  fieri  facias  was   .        . 
a  out,  tefted  the  firft  day  of  Hilary  term  ;    and 
goods  of  the  deceafed  in  the  bands  of  his  execu- 
were  taken  thereupon.     And   the  court  held,    . 
c  as  to  the  party  againft  whom  the  judgment  was, 
goods  were  bound  as  from  the  tefte  of  the  execu-    - 

tion;    \,  ^ 
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tion ;  though  it  was  otherwifc  as  agtioit  purchafos 
by  a£t  of  parliament^  and  coxifequently  the  esecodoa 
w.a$  regular. 

Motion  therefore  denied. 

After  the  court  had  delivered  their  refolution, 
ferjeant  Jgar  faid,  that  there  was  a  cafe  between 
Uoiden  and  Sir  John  Stanhope  ezaOly  agreed 
thereto. 


8.  C.  xStn. 

■'*^7.  Tie  King  agaiaft  PierJbH  and  others* 


in'Sd  lMr<>TION  by  folicitor  general  &r«ip  for  an  ia- 
T'"rf  ^y*  formation  igainft  one  PierJhn^loxiOJylft^^ 
loMtr^^  ^»d  fcveral  other  p^fons,  upon  the  followi»g  cafej 
in  inveigling.  J^hs  laid  Pi^/fcn^  wfeo  was  the  eideft  Ion  of  one  of 
2/,a  wS.!?'^  ftcwards  <>f  the  carl  of  TankerviJle,  and  in  low 
of  Chancery  ,circumftancc8,  but  related  to  the  TaniervUie  S^h 
^^U^.^y  f'ivcrs  infifiwations  and  pradiccs^as  ii  svaseicpreff- 
to  marry  1*^  in  thc  afidavks)  took  away  one  M€iry  Eads^  aa 
toTear'^  *eircf8,  a  little  lifider  Hxteen  years  of  age,  and  sroHh 
her.  ,iopoqA  pcrfonaljeftate,  and  gooi.perann.  fcomtbc 
t?cCourt  9^^y  of  Mr,  Brierton,  to  whofe  guardiaii(lilp  &« 
of  Chaise.  h?id.  bccii  Committed  by  the  court  of  Chancery,  (h^ 
irmc'dthc^'*^^  t^c  yowg  lady's  uncle  on  ijhe  mother's  fide) 
forthecon-a»djafccrwarils  jnarricd  her.  And  in  the  ^maaagc* 
v!"j?^i.v.  «>^t  of  ^his  affair  Pier/on  wm  afliftcd  by  lord  Qfil- 
7W.  5 '  yi0^e,  (th^  cldeft  fon  of  the  earl  of  ToKkerviUe^  and 
com^"''  %  feveral  fcrvauts  of  dlic  countcfe  of  TmkerviUej  who 
Rep.  »7.  jAtftcd  under  4he  direftions  of  lord  C^fid^ne :  And  a 
^tchi.  7.  ^sbaplaifl  of  the  faid  earl,  by  thc  like  dircfitions,  aH>B- 
Mod  39/  ^d  <o  aaothor  clergyman  <onc  Borret)  to  marry  thc 
•  P  3  u  young  lady,  promifmg  him  a  reward  from  lord  0. 
which  he  did  accordingly,  without  a  licence*    And 

lord 
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lord  0.  was  prefeitt  at  the  marriage,  and  gave  the 
lady  away,  and  made  Barret  a  prefent  of  100/. 

Againft  this  motion  it  was  argued  by  fcrjeant  Eyre^ 
Mr*  Naei  and  Mr.  Demfon^  that  this  being  a  taking 
away  without  force,  it  is  no  oflFence  at  common  law, 
e^dftliy  as  the  woman  appears  to  be  of  age  of  con- 
fern.  4  Mod.  145.  Neither  does  the  prefent 
cafe  fUl  within  the  ftatute  of  4  P.  &f  M.  c.  8.  For 
(1)  It  doth  not  appear  that  theperfon  who  married 
the  lady  is  fourteen  years  old,  as  is  required  by  the 
iaid  a6l.  (a)  Here  is  not  properly  any  ^^  taking  or 
^<  conveying,''  all  being  done  by  the  lady's  confent. 
The  words  of  the  ad  alfo  are,  that  if  any  perfon  (hall 
^  unlawfully"  take  or  convey,  Isfc.  which  muft 
mean  fuch  a  taking  as  was  unlawful  before ;  and  that 
was  only  a  taking  by  force.  ^3)  The  young  woman 
was  not  taken  from  the  pofleflion  of  fuch  an  one  as 
is  dcfcribed  by  the  a&,  becaufe  flie  was  then  above 
fourteen,  at  which  time  a  guardianfhip  in  focage 
ends.  Ratclrff^\  cafe,  3  Co.  37.  And  it  was  aUb 
urged,  that  this  lady  being  a  ward  of  the  court  of 
Chancery,  the  defendants  are  properly  punifhable  by 
that  court ;  and  they  have  been  already  puniihed 
there,  [^d  to  (hew  this  the  proceedings  in  Chan- 
cery were  produced  ;  whereby  it  appeared  that  the 
principal  parties  had  been  committed  to  the  Fleets 
and  had  paid  the  cofts.3 

In  Tupport  of  the  motion  it  was  argued  by  the  fo- 
Ucitoi^  general,  ferjeant  Drapery  and  Mr.  Marjh. 

•And  the  whole  court  were  clearly  of  opinion,  (0  •  p  912 
That  this  is  an  offence  at  common  law  :  For  the  tak- 
ing away  a  young  woman  under -age,  againft  the  con- 
fent of  her  father,  though  it  be  without  force,  and 
with  her  own  confent,  is  certainly  punifhable  at  com- 
mon law ;    as  appears  by  The  King  and  TwJleton\y 

t  1  Sid.  387.  S.  C.  I  Lev.  257.  And  1  Mod*  130.  wat  alfo  cited  at  the 
Bar  to  the  fame  Point. 

C  c  which 
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which  is  in  point :  And  the  fa^ng  in  4  Mod.  145.10 
the  contrary^  is  not  (mly  extrajudicial^  but  protaiUy 
mi&eported.  Now  there  is  no  difference  at  commoiL 
law  between  taking  away  a  minor  ^ainft  the  coafcnt 
of  her  father,  and  of  a  lawfiil' guardian ;  a  guardian 
having  (as  the  C.  J.  obferved)  tbe-fame  remedy  for 
taking  away  a  ward  as  the  father  hath :  namely,  an 
a£kion  of  trefpafs^ior  a  writ  of  xavifliment  cfwd. 
And  (Probyn  juft.  faid)  formerly  if  a  lord  married 
his  ward  to  the  difparagemeat  of  iiich  ward,  dioogh 
he  was  intitled  to  the  profits,  yet  he  loft  his  wardlhip; 
for  the  prindpal  injury  is  the  e&fting  an  improper 
marriage,  it  being  not  fo  material  (as  Cbdfpte  jnft* 
obferved)  from  whofe  cuftody  the  minor  is  taken. 
And  the  C.  J.  faid  taking  this  as  a  combination  for 
bringing  about  ibis  marriage,  which  plainly  appears 
to  be  to  the  difparagement  of  the  lady,  it  is  certain- 
ly criminal. 

The  whole  court  fecmcd  alfo  ftrongly  incKncd  to 
be  of  opinion,  (2)  That  this  is^acafc  within  the  fta- 
tufc  of  P.  &f  M.     For  (1)  As  to  the  obJeaioB,  that 
Pier/on  doth  not  appear  to  be   above   fourteen,  the 
anfwer  which  hath  been  given  at  the  bar  is  fttffidcait, 
^iz.  that  unlels  it  be  flxewnon  the  other  fide,  this  court 
is  not  to  intend  that  any  perfons  are  not  propsr  fub- 
<je€ts  of  th^  laws  of  the  land«     (2)  It  is  not  becelTary 
by  the  aft,  that  the  taking  away  ihould  be  by  force, 
or  againft  the  confent  of  the  infant ;  for  the  words  of 
the  preamble  are,  [either  with  flight  or  force :]  and 
there  is  a  penalty  inflided  on  the  perfons  confenting* 
And  though  in  this  cafe  the  lady  wasof  fufficientage 
as  to  cont racing  mMrimony,  yet  fiie  wasnotdfage 
of  difcretion  to  judge  for  herfclf  ina  matter  of  fo  great 
confequence.    (3)  The  woman  was  here  taken  from 
•  P  -?!  7  ^^^^  ^  *pcrfon  as  had  the  lawful  cuftody  of  her,  not- 
•^  withftanding  flic  was  above  the  age  of  fourteen :  For 
(as  the  chief  juftice  faid)  where  the  court  of  Chan- 
cery 
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eery  appoints  a  guardian,  fuch  guardianfbip  doth  not 
ceafe  on  the  ward's  attaining  fourteen,  onlefs  ano*  ~ 
ther  guardian  be  then  appointed.     And  fo  it  is  of  a 
guardianfhip  in  focage ;   though  at  that  age  th^.  ward 
hath  a  right  to  chufe  another  guardian.    And  (by  the 
C.  J.  and  Probyn  juft.)  the  court  of  Chancery  haid: 
originally  the  care  of  infants ;  but  afterwards  i^  was 
given  by  the  ftatute  of  32  if.    8.  c.  4Cy   to   the 
court  of  wards  and  liveries;  and  when  that  coflrtgj^j  ,^ 
was  diffolved,    it  was  reverted  in  the  Chancery.-    jcar.'i.c, 
Chan.  Co.  1 36.     As  to  the  commitment  by  the  court  *^* 
of  Chancery,  that  was  for  a  contempt  only  ;    and 
therefore  it  is  no  reafon  againft  punifhing  the  defen- 
dants for  the  fatisfa£kion  of  publick  jultice,  and  by 
wayofpublick  example.     And  (as  the  C.  J.  faid) 
it  would  be  of  ill  coofequence  to  make  any  difference 
between  the  principals  and  fuch  of  their  under-agents 
as  were  privy  to  the.defign. 

Upon  the  whole  therefore,  whether  this  be  confir 
defed  as  an  offence  at  £ommon  law,  or  upon  a£t  of 
parliament, .  or  in  .both  ways,  an  information  is  pro- 

Pcr-        ■        ^     . 

And  an  information  was  accordingly  granted 
againft  Pier/on^  lord  QJfulfiane^  the  two  clergymen, 
and  all  the  fervants  who  were  concerned  in  and  privy 
to  the  affair. 

AW;  When. tl^e. proceedings  in  Chancery  were 
firft  produced,  the  court  refufed  to  fuffer  them  to  be 
read,  becaufe.no  affidavit  was  offered  to  authenticate 
them.     However,  leave  was  then  given  to  make  fuch 
aA  affidavit.  And  upon  another  day,  this  being  pro* 
duced,  Mr.  foiicitor  objcQed  to  the  reading  of  it,  be- 
?aufe  it  was  not  intitled.     And  [per  Page  and  Probyn  l^p^'  ^^^ 
juft.)  the  rule  of  the  court  is,  that  when  an  infer  ma-  v.  Brvsnv. 
tion  is  firft  moved  for,  the  affidavits  are  not  intitled  j  r7r1^'Rf:p. 
but  the  affidavits  produced   upon  the  fhewing   caufeB  r.  601! 
ought  always  to   be  intitled,   becaufe   then  ♦there*  p 214 
C  c  2  is 
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18  a  caufe  in  court*    However,  the  affidavit  beii^ 
now  made  in  court,  it,  was  permitted  to  be  read. 


The  inbabiianis  cf  Clifion  and  Cburcbam. 


Stat.  IS,  >3    A   N  order  was  made  by  two  juftices  for  the  rc- 
f  »jm  \-  -^tjL  moval  of  a  pauper  and  his  children  from  C^vn 


€riiigtown.to  the  ^zxifh  oi  Cburcham  \  which  order,  upon  ap- 
J'P* '".  p€al,  was  quafhed  :  And  the  order  of  feffions  fet  oat, 
rifl^u  that  the  party  was  laft  legally  fettled  in  the  hamlet  of 
JhdTotn"  ^^^^^^^  within  the  faid  parifli  of  Cburchamy  and  that 
poo^,^iinotthe  faid  hamlet  hath  diftind  officers  of  its  own,  aad 
confioedto  provides  for  its  own  poor. 

hmm^^Iii'  And  it  was  moved  by  Mr.  Taylor  to  quafli  this 
theaa.  feffions  order,  becaufe  by  4^  EL  c.  2.  a  townlbip  or 
hamlet  cannot  provide  for  their  poor,  or  have  proper 
officers  appointed  :  And  the  ftatute  of  12,  13  Car. 
9.  ^.  12.  (^.  21.)  which  imppwers  townfliips  in  large 
pariffics  to  provide  for  their  own  poor,  extends  only 
to  the  counties  therein  mentioned.  2  Lev.  142.  S. 
C-  3  Keb.  422,  460,  494,  5J9,  (S.  C.  Freem.  412. 
yide  Caldecoi  89.  n.  a.) 

But  per  curiam^  the  aft  of  Car.  2.  extends  to  all 
+  %  Bur.  counties,  it  being  equally  beneficial  f  to  all ;  and  the 
1614  ronf/^tf.  counties  there  fpccified  ar^  mentioned  only  as  in- 
r7*^B.  r  ft^"^<^^5'  ^"^  f^  ^^^  C.  J.  faid  it  was  determined, 
^llsc^d!  upon  great  debate  and  confideration,  in  the  cafe  of 
smf  LVJ-  ^^^  inhabitants  of  Stokelane  and  Doulting^  (a)  BL 
inov.43.    II  ^.  which  cafe  hath  been  ever  fince  adhered  to. 

Foley  93. 

Fort.  fti9-  %  Salk.  486.  Marg.    V.  Bur,  S.  C.  37. 

Aad 
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And  he  denied  the  cafes  dted  to  be  law.    And  he 
(aid,  that  a  pauper  may  be  fent  to  an  extraparochial 
place,  for  which  officers  are  appointed* 
The  motion  was  therefore  denied* 


S.C.  %  Strv 
1105. 

*  South  on  the  demife  of  Dormer^  againft  Parkbur^  *  ^^  3*5 
and  others. 


EJeftment :  And  upon  a  trial  at  bar  a  fpecial  verdift  ^^^  ^** 
was  found.     But  before  judgment  was  given  I^Vtriai' 
thereon^  or  the  fame  was  argued,  it  was  moved  on *<|»*^ 
behalf  of  the  defendants,  that  there  might  be  a  newden^bdng 
trial,  becaufe  it  was  found  that  at  or  before  the  levy-  doubtful, 
ing  of  the  fine,  [which  was  part  of  the  defendant's  tJ^"^^ 
title]  the  conufors  were  not,  nor  either  of  them  was,  granted  «f. 
fcifed  or  pofleifed  of  the  lands  in  queftion,  or  any  part  Sr!*"^,!^ 
thereof  I ;   and  this  (it  was  faid)  was  a  fad  found  wiwther  it 
againft  evidence,    it  having  been  proved,  that  ^he^'g^^^f. 
conufors  had  before  received  part  of  the  rents  of  the  tera  fpecial 
cftatc,  which  was  not  contradiftcd  by  the  plaintiflF's  ;;*^**ifh^ 
evidence  ;    and  it  did  not  appear  that  Dormer^  the  ther  it  may 
Icffor  of  the  plaintiff,  was  ever  in  poffeffion.  Jft^Sla 

On  the  other  fide  it  was  argued  by  Mr.  Cbute^MxhT  m 
Mr.  Bcotle  and  others,  who  _  faid,  that  this  verdi£k  Sjf^^ 
was  not  againft  evidence.    And  their  principal  bbjec-  l%u  61a. ' 
tions  (fo  far  as  the  fame  might  be  colleded  from  the 
fcply,  and  the  opinion  of  the  court,  for  the  reporter 
was  not  prefent  when  caufe  was  (hewn  againft  the 
motion)  were,  (i)  That  a   new  trial  (which  is  a 
modern  i^ventiop)  ought  pot  to  be  granted  after  a 

trial 
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trial  at  bar,  by  rcafon  of  the  fdenmity  of  fuA.triab. 

Wheeler  and  Honour^  1  Keb.  166.     S.  C.  i  Sid.  58, 

5  Mod.  348,  Urgent  and   Sir  Miormaduke  DarreU^ 

Carih.  50^.     S.  C.    2  iV*..  648,     Grofvenor  Vii 

^'''^'^^'^' Fenwick,  2  Salk.   650.     S:  C.     Far.^  156.    (a)  It 

is  material  that  this  is  an  ejcdment,  which  is  not  final 

in  its   nature,  as  other  adions  are,   but  the  party 

againft  whom  the  judgment  fhall  be  may  bring  a  new 

ejedtment.     j^rgent  and  Darrell  before  cited,    ladj 

^^nu%^o.l-dyton  againft  Layton^  (a)  in  the  Exchequer^  fliV.4 

P.  c.  117  G.  I.     Ejeftment,  and  after  a  verdiS  found  for  the 

3^^*  ^'^*  plaintiff,  a  new   trial  was  prayed  ;    but  Mr.  baron 

Montague  was  againft  granting  it,  becaufe  it  was  in 

•  p      f,  ejtdment :  However,  the  other  judges  being  of  ano- 

*  3*^.  ther  opinion, a  new  *trial  was  there  granted.  (3)  Anew 

trial  ought  not  to  be  granted  after  a  fpecial  verdiS. 

The  minutes  thereof  are  always  (igned  by  the  coun- 

fel  on  both  ficics  ;  and  therefore  it  ought  to  conclude 

both  parties.     Befides,  the  defendants  are  too  early 

.  in  making  ^his  application,  as  no  opinion  hath  yet 

been  given  upon  this  verdift,  which  poflibly  niay  be 

for  the  defendants. 

It  was  farther  objefted,  that  a  new  trial  ought  not 
to  be  granted  againft  the  honcfty  of  a  caufc  ;  ^^ 
this  in  the  prcfent  cafe  is  with  the  leffor  of  the  plain- 
tiff, he  being  clearly  intitled  to  the  eftate  in  queftion, 
according  to  the  intention  of  the  makers  of  the  deed 
of  fettlcmcnt,  upon  the  conftruftion  of  which  the 
matter  depends  :  And  it  would  be  very  hard  that  his 
right  fhould  'be  taken  away.  This  cafe  is  therefore 
M.  653.  finiilar  to  an  aOion  brought  for  burning  an  houlc  by 
5  Mod.  88.  negligently  keeping  a  fire  ;  where  if  the  defendant 
is  acquitted,  the  court  will  not  grant  a  new  trial. 

And  Jt  was  alfo  urged)  the  evidence  of  one  or 
two  witneffes  ought  not  to  overturn  the  finding  or 
twelve  gentlemen  of  figure  and  fortune,  who  inign^ 
too  be  governed  by  their  own  knowledge.  Hak^ 
Hr/i.  of  the  law  256.     And  the  granting  of  a  new 
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trial  would  be  in  cffed  imputing  perjury  to  them.    It 
may  alfooccafion  perjury  in  witncflfeSy  becaufe  when 
a  new  trial  18  granted,  they  may  be  prepared  before 
handy  as  it  muft  be  then  known  upon  what  circum**         «•. 
ftances  the  cafe  will  depend. 

lafupport  of  the  motion  it  was  argued  by  ferjeant 
Wright  J  Mr.  Hollings,  Mr.  Filmer  and  others,   (i) 
That  there  is   the  &me  reafon  for  granting  a  new 
trial  after  a  trial  at  bar,  as  after  a  trial  by  delegated 
authority,  where  the  verdid  is  againft  evidence.    At 
nijiprius  there  is  often  a  fpecial  jury,  as  well  as  on  a 
trial  at  bar :    And  the  folemnity  of  the  latter  is  only 
in  regard  to  the  dignity  of  the  court,  before  whom 
thecaufe  is  tried.     The  folemnity  of  this  kind  of  trial 
is  dierefore  a  flrong  argument  in  ^favour  of  a  new  *  P  ^17 
trial ;  for  if  a  new  trial  is  grantable  on  the  certificate 
of  a  finglc  judge,  it  feems  more  reafonable  to  grant 
one  where  the  jury  afl:  contrary  to  the  diredion  or 
againft  the  opinion  of  the  four  judges.     The  reafon 
of  granting  new  trials  originally  (which  is  of  con* 
fiderable  antiquity,  as  appears  by  Styl^  462,    46$. 
I  Keb.  49.     Salk,  648.)  was  the  great  difGculty  of 
facceeding  in  attaints,  it  being  rare  for  one  jury  to 
convid  another,  left  they  fhould  fall  one  time  or  other 
into  the  fame  condition.     Now  in  all  cafes  where  an 
attaint  lay,  a  new  trial  (which  is  a  more  known, 
fiiorter,  and  more  beneficial  method;  may  be  grant- 
ed ;   for  where  a  verdid  is  found  againft  evidence, 
it  is  a  ftrong  proof  of  corruption  in  a  jury*    Befides, 
an  attaint  is  in  fome  cafes  impracticable,  becaufe  it  1% 
not  fufficient  to  fupport  an  attaint,  that  the  verdid  wa^ 
found  againft  evidence,  unlefs  there  be  fome  further 
proof  of  corruption  in  the  jury}  and  therefore  in  fuch 
(^afes  there  is  no  other  remedy   thaa  the  granting  4 
new  trial ;  for  the  jury  cannot  be  fined.  Vaugh.  145, 
U6.    1  Keb.  864.     The  granting  of  new  trials  is 
therefore  for  the  fake  of  juftige  i  And  the  court  ha^ 

from 
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from  time  to  time  extended  its  own  rules,  in  order 
to  meet  with  and  remedy  fuch  inconveniencies  as 
have  arifen*    As  for  inftance,  a  new  trial  was  not 
"^'         formerly  grantable  for  the  mUdireftion  of  a  judge, 
[]i   Sid.  226.3  whereas  npw  this  is  always  done. 
And  as  the  judgments  of  this  court  are  not  final,  there 
is  no  folid  reafon  why  the  finding  of  a  jury,  though 
it  be  on  a  trial  at  bar,  fhould  be  fo.  To  this  point  4e 
following  books  and  cafes  were  cited.    Style  462, 
466.  [which  was  faid  to  be  the  firft  printed  cafe  of 
granting  a  new   trial].      5    Mod.   348.      2  Vern* 
,  378.     S.  a  Abn  Ca.  Eq.  378.     Mufgrave  and  Wr- 
W»w-    vi»/S«,    (bj  Eqfi.   10  G.    I.  .  Mandamus   to    the 
Bt'isV^   defendant  to  fwear  in  Sir  Cbrijiopber  Mufgrave  js 
mayor ;    and  the  defendant  made  a  return,  vhidi 
was  traverfed,  and  tried  at  the  bar:  And  afterwards 
a  new  trial  was  granted,  becaufe  the  verdid  was 
againft  evidence.     King  and  the  corporation  of  Bewd- 
(0 '  P-j^-  ley,  CO  Hil.  II.  A.    After  a  trial  at  bar,  a  new  trial 
R^y'.*359-  ^^^  prayed  by  the  defendants,  becaufe  a  general  ter- 
*  P  318  did:  was  found  when  a  fpecial  one  *was  direded; 
and  it  was  infifted  by  the  defendants,  that  as  the 
crown,  which  was  the  profecutor,  never  pays  cofts, 
it  ought  not  to  receive  any  :    But  to  this  the  court 
faid,  that  the  granting  a  new  trial  was  purely  difcre- 
tionary ;  and  if  the  defendants  infilled  upon  not  pay- 
ing cofts,  this  might  be  a  reafon  againft  granting  it. 
A  new  trial  was  however  granted,  upon  the  payment 
of  cofts  :    And  yet  according  to  lord  Coke,  (i  hfl. 
228.  a.)  a  jury  may  take  on  them  the  knowledge  of 
the  law.     Harding  and  Crew.    An  iffue  was  there 
direfted  by  the  court  of  Chancery  to  try  the  validity 
of  a  deed  ;  and  the  chief  jufticc  of  Cbejler  (before 
whom  it  was  tried)  informing  the  court  that  he  was 
not  fatisfied  with  tfie  verdidt,  a  new  trial  was  grant* 
edj  becaufe  an  infant  was  concerned,  and  the  mat- 
ter 
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ter  m  queftion  was  of  great  value.    And  ferjeant  77%  or 
Wrigbi  now  faid;  that  in  lord  Pratt*s  time,  after  a^^^^-^ 
trial  at  bar  upon  the  queftion,  whether  a  perfon  was  Raym! 
compos  or  non  compos^  a  new  trial  was  granted,  be- '360.  str*. 
caiiTe  the  verdid  was  againft  evidence.     (2)  In  ejeft-  ^  ^* 
rnent,  where  the  verdift  is  for  the  defendant,  there 
is  no  inconvenience  in  putting  the  plaintiff  to  a  new 
ejedment,  becaufe  in  fuch  cafe  the  pofleffion  is  not 
changed,  (which  is  the  reafon  mentioned  in  Salk. 
648.)  But  where  the  verdid  is  for  the  plaintiff,  and 
againft  evidence,    it  is  reafonable  to  grant  a  new 
trial,  becaufe  otherwife  the  defendant  muft  be  turned 
out  of  poffeilion,  and  a  neceiEtous  perfon  may  be  let 
in,  who  will  perhaps  hurt  the  eftate  in  queftion,  by 
committing  wafte.     Befides,    the  granting   a  new 
trial  is  a  lefs  expenfive  method  than  the  ferving  ano- 
ther eje&ment ;  fo  that  the  former  will  be  an  eafe  to 
both  parties.     And  to  this  point  the  following  ^cafes 
were  cited  :  Layton  and  Layton^  Hil.  46.  i.  in  Scacc\  Antejts. 
A  new  trial  was  there  granted,  after  a  verdid  for  the 
defendant  in  ejedment,  Mr.   baron  Montague  only 
diflenting  :  And  yet  Mr.  baron  Price^  who  tried  the 
caufe,  did  not  report,  that  the  verdid  was  againft  evi- 
dence,  but  only  that  if  he  had  been  upon  the  jury, 
he  (hould  not  have  concurred  in  the  verdid.     And 
the  reafon  of  granting  a  new  trial  there  was,  that  if 
the  defendant  had  continued  in  pofleflion,  he  might 
have  difmiifed  a  bill  then  ^depending,  and  retained*  p  ^jg 
in  Chancery,  till  the  trial  of  the  iffue  ;  which  would 
have  been  to  the   great  expencc  of  the  plaintiff. 
LetgOf  on  the  demi/e  of  Wheeler^  againft  P/V/,  ('dj  W  Barao, 
Mich.  8  G.  2.  in  C.  B.    Ljcdment,  and  upon  a  trial  J^et  cbI 
before  C.  J.  Eyre  at  Wejlminjler^  a  verdid  was  given  4o8* 
for  the  plaintiff.     Afterwards  a  new  trial  was  prayed, 
becaufe  it  was  a  verdid  againft  evidence ;  to  which 
it  was  objeded,  that  a  new  ejedmcut  may  be  brought. 

And. 
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And  the  C.  J.  faid,  that  this  is  a  good  reafoA  where 
the  verdid  is  againft  the  plaintiff;  butotherwife  it  is 
where  the  verdidis  againft  the  defendant,  becaufe  he 
muft  be  turned  out  of  poffeffion :  And  a  new  trial  was 
granted.  Bakery  on  the  demife  rf  Brown^  znAPetcber^ 
ioT^*  C^)  Mich.  8  G.  a  in  C.  B.    After  a  verdift  in  ejcd. 
xnent  for  the  defendant,  a  new  trial  was  granted,  on 
the  motion  of  fcrjeant  Skinner  j  becaufe  there  was  a 
fufpicion  of  forgery  in  one  of  the  deeds.     Simple  a?d 
Huntj  Micb.  a  G.  2.  in  K.  B.  Motion  for  a  new  trial 
in  ejedment,  becaufe  one  of  the  witneffes  was  fud- 
denly  taken  ill,  fo  that  he  could  not  attend  the  trial 
And  Raymond  C.  J.  faid,  that  it  was  rare  to  grant  a 
new  trial  in  cje£lment,  unlefs  the  verdid  be  againft 
evidence  ;  which  was  an  admiffion,  that  in  fuchcafe 
(/)istrt.  it  may  be  done.     Dobbs  and  Pajfer^  (f)  Eajl.  7  G. 
^^jjj^    2.  in  K.  B.     Motion  to  fet  afide  a  judgment  by  dc- 
^p.         fault  in  ejeSment,  becaufe  it  was  figned  by  fuq)rize: 
Which  was  oppofed,  becaufe  it  was  in  an  ejedmenti 
and  a  new  one  may  be  brought.     But  HardwickeC 
J.  faid,  that  it  would  be  very  inconvenient  to  change 
the  poflfeffion  of  an  eftate,  and  the  courts  ought  to 
take  great  care  to  prevent  it ;  and  therefore  the  mo- 
tion was  granted.     Mufgrave  and   Ne'uinfon  before 
cited.     A  new  trial  was  there  granted  upon  a  ma^ 
damusy  becaufe  the  vcrdiO:  was  againft  evidence;  and 
yet  a  mandamus^  like  an  ejedment,  doth  not  finally 
determine  the  right :    For  a  quo  warranto  may  be  af* 
terwards  brought.     Bagfhaw^  on  the  demife  of  Sfr 
George  Wynnt\  againft  the  bifljop  of  Bangor  andotbersy 
'^^  in  the  Exchequer,  this  term.     A  new  trial  was  there 
Tt;granted  in  cjcdment,  after  a  verdidk  for  the  plaintiff, 
^      becaufe  the  plaintiff  offered  evidence  to  the  jury  in 
ML     private;  and  one  of  them  faid,  he  would  find  a  ver* 
J^^     ^Ql  for  the  ^plaintiff  right  or  wrong.     (3)  There  is 
^H     110  difTcrcnce  as  to  the  prefent  point  between  a  gene* 
I    ^V    j^  gjid  "  ''    ''  ^  ^erdid,  becaufe  the  court  is  as  much 
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tied  down  by  fafts  found  in  the  latter,  29  by  a  gene- 
ral findhiK  2  And  if  thofe  be  falfc  the  judgment  of  the 
court  muft  be  fo  too.  Verdifts  arc  intirc  thing* ; 
and  where  part  is  found  wrong,  it  is  all  one  as  if  the 
jury  had  omitted  fomething  which  they  ought  to 
have  found  ;  and  it  is  certainly  an  impcrfeft  finding. 
Co.  Lit.  22  J.  a.  5  Ca.  97.  a.  10  Co.  ug.  a.  2  Roll. 
7:2.  Cro.  Jac.  627.  2  Sid.  86.  2:  Keb.  226. 
Kynq/ion  and  the  mayor ^  l^c.  of  Shrewsbury^  (^)(r)AiiteS5. 
There  the  houfe  of  lords  fet  afide  a  verdid,  upon  a 
mandamus  for  omitting  the  giving  id.  damages,  and 
ordered  a  njenire  facias  de  novo.  Neminick  and  fare- 
wellj  (h)  Mich.  6  G.  i.  in  Scace\  In  trover,  againft  (*)  BunK 
a  cuftom-houfe  officer  for  a  feifure,  a  fpecial  verdid  ^'" 
was  found,  and  the  notes  figned  by  the  counfel  on 
both  (ides.  In  the  verdidt  it  was  found,  that  there 
was  no  probable  caufe  of  feifure  ;  and  a  report  was 
made  by  the  lord  chief  baron,  who  tried  the  caufe, 
to  the  contrary.  And  upon  the  motion  of  Lechmere 
attorney  general,  a  new  trial  was  granted,  upon  the 
payment  of  cofts.  As  to  the  figning  of  the  minutes, 
there  is  a  neceffity  for  that ;  but  it  does  not  amount 
to  a  confent  that  the  fads  are  true,  but  only  that 
they  are  found  fuch  by  the  jury. 

It  has  been  objeded,  that  it  is  too  early  to  make 
this  application  before  the  opinion  of  the  court  is 
given.  Anfwcr  :  There  certainly  ought  to  be  a  re- 
cent application  in  thefe  cafes  ;  and  if  the  defendants 
were  to  ftay  till  the  rcfolution  of  the  court  was  given, 
it  might  with  more  reafon  be  objeded,  that  it  is  then 
too  late. 

Objcftcd,  That  a  new  trial  ought  not  to  be  grant- 
cd  againft  the  honefty  of  the  caufe.  Anfwer  :  This 
fccms  rather  in  the  prefcnt  cafe  to  be  with  the  defen- 
dants ;  thefe  being  immediately  defcended  from  the 
makers  of  the  fettlcment,    upon  which  the  prefent 
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queftion  depends  ;  whereas  the  leflbr  of  the  pkioiiflT 
claims  fo  remote  as  from  a  *  fifth  brother*  And  the 
hardfhip  of  the  cafe  would  be  on  the  fide  of  the  de- 
fendants, if  their  right  fhould  be  taken  away,  and 
they  turned  out  of  pofleflion. 

As  to  the  objedion,  that  the  jury  might  perhaps 
go  upon  their  own  knowledge  ;  this,  if  allowed,  will 
put  an  end  to  the  granting  a  new  trial  in  any  cafe 
whatfoever,  becaufe  on  fuch  a  fuppofition  no  vtrdid 
can  be  faid  to  be  found  againft  evidence.  A  jury 
arc  by  their  oaths  obliged  to  go  according  to  e?i* 
dence,  /.  e*  the  evidence  given  in  court :  And  if  a 
jury-man  be  prepoflefled,  it  is  a  good  caufe  of  cbaU 
lenge  ;  which  feems  to  be  a  proof  that  a  juror  ought 
not  to  go  by  his  own  knowledge.  If  a  juror  docs 
indeed  know  any  thing  material  in  the  caufe,  he 
ought  to  acquaint  the  court  therewith,  and  be  fwom 
as  a  witnefs,  that  he  may  be  crofs-examined.  for. 
2.  I  Salk.  405.  .  And  otherwife  he  may  go  upon 
infufEcient  and  improper  evidence.  €»ro*  EL  189. 
2  Hale^s  Hi/i.  P.  C.  306,  307.  Suppofing  therefore 
that  here  any  of  the  jury  went  on  their  own  know- 
ledge, without  acquainting  the  court  therewith,  it  is 
fuch  a  mifbehaviour  as  is  a  fufScient  foundation  for 
granting  a  new  trial.  In  Kitchen  and  Manwaring^ 
\Pof.  12  G.  \.in  K.  uS.)  a  new  trial  was  prayed,  be- 
caufe, after  the  withdrawing  of  the  jury,  one  of  them 
ofifered  evidence  to  the  others  ;  but  it  was  refufed, 
becaufe  Powell  juft.  who  tried  the  caufe,  reported 
that  the  verdid  was  according  to  evidence  ;  other- 
wife  a  new  trial  would  have  been  granted.  It  can- 
not be  faid  with  reafon  (as  hath  been  objeded)  that 
the  granting  a  new  trial  is  an  imputation  of  perjury 
to  the  jury ;  for  they  may  as  well  be  miflaken  as  to 
matter  of  fad,  as  the  judges  (who  are.fworn  as  well 
as  jurors)  may  err  in  point  of  law  }  and  their  judg^ 
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ments  are  rcverfible  by  writs  of  error.  And  as  to 
vhat  has  been  faid,  that  the  granting  a  new  trial  may 
occafion  perjury  ;  this  is  no  folid  obje&ion,  for  that 
the  court  ought  to  do  right  whatever  may  be  the 
confequence. 

The  court  took  time  to  advifc ;  and  this  term  Lee 
C.  J.  delivered  the  opinion  of  the  court  to  the  fol- 
lowing cflfeft. 

•This  cafe  hath  been  largely  fpoken  to  on  both  •  P  32a 
fides ;  and  it  is  proper  to  take  notice,  as  well  of  what 
has  been  mentioned   at  bar,  and  how  far  the  cafes 
have  gone  upon  applications  for  new  trials,  as  to  give 
an  opinion  upon  the  point  now  in  qucftion. 

It  isjiot  neceflary  now  to  inquire  into  the  original 
of  the  court's  exercifing  the  power  of  granting  new 
trials.  In  Salk.  648.  there  is  a  conjcfture  of  lord 
chief  juftice  Holt^  that  it  is  antient ;  and  he  gives  his 
reafon :  And  in  Style  466.  there  is  a  faying  of  Glynnej 
that  it  bad  been  frequent  to  grant  new  trials.  In  the 
care  of  Bewdley^  fome  notice  being  taken  of  the  power 
of  granting  new  trials,  lord  chief  juftice  Parker  faid, 
that  it  is  difficult  to  trace  a  matter  of  this  nature  to  ^  p  .^ 
U8  origin,  there  being  but  few  reports  of  cafes  upon  »i  3!  214. 
motion  before  the  time  of  Car.  i  Thus  much  how- 
ever  is  certain,  that  the  firft  cafe  in  print,  where  a 
pew  trial  was  granted,  is  in  Style* s  Reports^  whereby 
it  appears  the  court  has  cxercifcd  this  power  for 
more  than  eighty  years. 

The  reafon  of  the  court's  having  interpofed  in  this 
^ay  is,  that  juftice  may  be  furthered,  and  that  right 
may  take  place.  And  therefore  in  cafes  that  are 
liard,  or  againft  the  honefty  of  the  cafe,  new  trials 
have  been  refufed.  Salk.  644,  646.  It  has  been 
ohjcfted  in  the  prefent  cafe,  that  the  fctting  afide  a 
^crdia,  and  granting  a  new  trial,  amounts  to  faving, 
that  the  jury  are  perjured.     But  this  is  a  miftake, 

for 
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for  a-verdidis  only  a  jadgm^t  given  ^pon  a  com- 
{>ariron  of  proofs  :  And  the  j  judges  may  be  faid  wkh 
equal  veafon  to  be  guilty  .of  perjury  when  theygw 
erroneous  judgments^  as  a  jury  (ia  ihe  former  cafe. 
But  in  neither  cafe  arc  errors  to  be  imputed  for 
xrimes.  Mrafl.  289.  As  the  duty  of  courts  diere- 
fore  is  to  do  juftice,  and  as  in  ^&ionfi  that  are  final, 
where  there  is  a  falfe  verdidt,  the  only  remedy  was 
an  attaint,  (which  has  been  coofidared  as  no  reme- 
dy,; particularly  by  Iqrd  JParker^  ip  the  cafe  of 
Mewdley,  by  reafon  of  the  difficulty  of  the  ^procccd- 
•Pjaj-ings,  and  the  feverit\  of  thetpunilhment)  ihe  courts 
have  gone  into  this  eafier  remedy  of  gr^mtingnew 
trials  ;  but  then  it  has  been  always  upon  ttsrais,  viz. 
.the  payment  of .cofts. 

The. next  matter  to  be  confidered  10,  bo:W  far  the 

courts  have  proceeded  in  the  exercife  of  this  power; 

and  ps^rticularly  what  they  have  done  after  a  trial  at 

.bar,  after  a  fpecial  verdi^,  and  after. a  trisil  ip  cj^^* 

.mcnt. 

v.Sright ▼.     As  to  the  firft  of  thefe  poiqts,  lit  is  cevtain  that  fomc 

BM.795.--.of  the  bookj  fay,  a  new   trial  ?fhall  not  he  patcd 

V. ».  Atk.  after  a  trial  at  bar,  becaufc  the  verdid  is  againfttvi- 

^r  '  ^*^  dcnce,  but  only  in  cafes  where  there  is  a  mifl>ch*- 

viour  in  the  jury,     5  Mod.  349.     And  in  Soli.  65?' 

it  feems  to  be  the  opinion  of  three  judg^^f  tb^  ^ 

fuch  cafe  a  new  trial  cannot  be  granted  ;  aind  there* 

porter  makes  the  court  fay,  that  it  was  newer  ^^^^' 

But  .this  is  contrary  to  the  cafes  in  Sty/e  46^9  4^^* 

^  Sid.  58.  and  cannot   be  law,     Farr,   156.    It »« 

alfo  conci;ary  ta  the  opinion  of  eleven  judges^  (Fswdl 

juft.  diffenting)  in  the  cafe  of  Bewdley^  which  was  a 

trial  at  b^r.     And  in  Sir  Chrijiopber   Mufffrofui  aad 

Ante  317.   iJ^infon,  QEq/i.   10  G.   1.)  the  opinion  of  the  court 

was,  .that  if  a  verdift  is  againft  evidcnQe>   a  ^^ 

trial  ought  to  bjc  grapte^  after  a  trial  at  bar;  but 
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otherwife  it  is  where  the  evidence  is  doubtful  only. 
In  that  cafe  the  verdid  was  againft  evidence ;  for  the 
queftion  was,  whether  Sir  Cbriftopber  Mufgravewzt 
a  good  alderman ;  and  it  appeared  that  he  was  cho- 
fen  alderman  at  an  aflembly  held  without  notice, 
and  where  feveral  of  the  common  council  were  abfent. 
Upon  this  the  jury  were  direfted,  and  certainly  very 
rightly,  to  find  againft  the  eleftion  ;  but  they  found 
to  the  contrary :  For  which  reafon  a  new  trial  was 
granted. 

It  is  not  neceflary  at  prefent  to  give  any  opinion 
whether  a  new  trial  may  be  granted  after  a  fpecial 
vcrdia,  where  one  of  the  fads  found  by  the  jury  is 
againft  evidence ;  as  it  is  alledged  to  be  in  this  cafe. 
Khali  leave  this   as  a  point  undetermined,  upon  the^  p 
foundation  of  the  •cafes  that  have  been  cited  ;  which    "3^4 
are  two  only,  viz.  Neminick  and  Farewell  in  Scacc\  ^°*  3*o» 
Mich.  6  G.    I.  and  2  Keb*  226.     When  that  cafe  in 
the  Exchequer  comes  to  be  confidcred,  itfeems  hard 
to  reconcile  the  power  of  the  court  in  granting  a  new 
trial,  where  the  objedion  is  only  to  one  fingle  fa£t, 
to  the  reafoning  in  the  books  relating  to  the  office  of 
jurors,  as  they  are  judges   of  matters  of  fa&«     In 
Bujheirs  cafe   much  is  laid  upon  this  head ;  and  a 
Terence  is  there  cxprefly  taken,  by  lord  Vaughan^ 
between  a  general   and  fpecistl  verdift.     Thefe  arc  77,^*^* 
the  difficulties  upon  this  point. 

The  next  queftion  is  neceflary  to  be  confidered  in 
4e  prefent  cafe,  this  being  a. trial  at  bar  in  ejcftment. 
Now  the  books  that  have  been  cited  againft  the  mo- 
tion, are  very  ftrong  againft  granting  a  new  trial  in 
fuch  cafe  ;  particularly  T.  Jones  *icl$.  Salk.  648. 
By  the  report  in  Salk.  it  does  not  appear  for  whom 
the  vcrdia  was  ;  but  by  the  report  of  the  fame  cafe 
in  Cartb.  507.  and  alfo  in  a  manufcript  which  I  have 
fcen,  it  appears  to  have  been  for  the  plaintiff :  And 
m  the  manufcript  report,  the  opinion  is  mentioned 

to 
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to  have  been  given  by  the  whole  court ;  though  fer- 
jeant  Salkeld  fays,  that  'Rokeby  juft.  diflcntcd.  This 
Bw.  »»t4.  ^^^^  anfwers  the  diftinaion  taken  at  the  bar  between 
a  verdid  in  ejcdment  for  the  plaintiff,  and  a  verdift 
for  the  defendant,  on  account  of  the  inconveniency 
of  changing  the  poffeffion.  On  the  other  fide,  no 
cafe  hath  been  cited  where  a  new  trial  was  granted 
after  a  trial  at  bar  in  ejedment.  There  are  indeed 
inftanccs  hereof  after  a  trial  at  niji  prius.  80  was 
'\?iAy  Layton^^  cafe,  which  was  an  ifTue  out  of  Chan- 
jThitisa  eery  J:  But  >there  the  motion  was  granted*  againft 
to  i^F.'w.  ^^^  opinion  of  one  of  the  judges  ;  who  declared,  that 
671.  in  ejedment  he  was  againft  granting  a  new  trial,  be- 
caufe  the  proceedings  are  not  final.  By  granting  a 
new  trial  therefore  in  this  cafe,  wc  (hould  do  more 
than  we  are  warranted  by  the  books.  However,  I 
(hall  not  fay  that  it  may  not  become  neceffary  to  in- 
tcrpofe  in  that  way,  even  in  ejedment,  for  the  fake  of 
juftice.  This  hath  induced  the  court  from  time  toumc 
•  p  ^25  ^^  grant  new  *trials,  as  cafes  have  arifen,  which  have 
demanded  from  the  juftice  of  the  thing  a  frefli  trial. 
And  therefore  now  a  new  trial  is  always  grantcd'whcrc 
the  judge  mifdireds  the  jury,  though  the  old  cafes 
are  to  the  contrary.  1  Sid.  226.  So  formerly  a  new 
trial  was  denied  where  a  party  has  been  acquitted  in 
a  criminal  profecution,  though  fome  of  the  jury  mjl- 
behaved  thenifelves,  ( i  Lev.  9,  1 24.)  but  otherwife 
it  is  at  this  day.  Salk.  646.  And  fo  in  ejedment, 
a  cafe  may  be  (for  aught  I  know)  of  that  nature  thai 
it  may  be  proper  to  grant  a  new  trial  therein.  ITie 
objedion,  that  the  proceedings  in  ejedment  are  not 
final,  is  equally  applicable  to  the  cafe  of  Mufgrave 
and  Nevinfon  j  which  was  upon  a  return  to  a  mn- 
damus* 

'  h 
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In  the  next  place,  the  circumftances  of  the  prefent 
cafe  are  proper  to  be  confidered.  And  here  I  will  . 
premiie  this  as  an  undoubted  truth,  that  where  the 
endcnce  is  doubtful,  a  new  trial  ought  not  to  be 
granted  after  a  trial  at  bar.  Now  the  evidence  given 
upon  the  queftion,  whether  the  defendants  were  in 
pofleifion  at  the  time  of  their  levying  the  fine,  was  as 
Mows :  One  of  the  defendants  witnefies  being  aiked, 
who  was  in  pofleifion  at  the  time  of  th.e  death  of  Ro-^ 
htrt  Dormer  J  which  was  1726.  his  anfwer  was,  that 

the  defendants    (the  daughters)  were  ^ that 

he  was  fent  down  by  them  to  the  tenants  of  the  pre* 
mifles,  and  received  of  the  tenants  [mentioning 
CMins  as  onej  rents  amounting  to  226/.  the  whole 
eftate  being  about  600A  or  700/.  par  ann.  and  that 
he  gave  receipts  in  the  names  of  the  daughters,  and 
paid  the  rent  over  to  them.  Upon  his  crofs-exami* 
nation,  he  being  afked  about  Mrs.  Darmer^  the  wi- 
dow, he  faid,  that  (he  came  into  pofleifion  of  the 
maniion-haufe  1726.  that  Mrs.  Dormer  had 

the  liberty  given  her  of  chufing  what  tenants  fliould 
pay  her  300/.  per  ann.  out  of  the  eftate : 
That  when  he  received  the  above  rent,  he  did  not 
know  whether  flie  had  made  ele£Uon  or  not.- 
And  further  he  laid,  that  Mrs.  Dormer  had  paid 
money  to  the  parfon  by  way  of  compofition  for 
ddies.—— Another  witnefs  depofed,  that  he  had 
heard  Mrs.  Dormer  iay,  that  flie  lived  in  the 
*maniion-houfe  by  the  charity  of  her  daughters }  *  P  326 
and  that  flie  was  inclined  to  chufe  Collins  for  one  of 
her  tenants.  Upon  this  ilate  of  the  evidence  it  is 
plain  that  there  was  no  proof  of  an  adual  entry  by  the 
defendants ;  and  the  manner  in  which  the  rents  were 
teceived,  feems  to  fliew,  that  they  had  no  other  pof- 
feifion  tium  by  receiving  part  of  the  rents  after  Mr. 
D  d  juftice 
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juftice  Dormer^s  death  :   And  there  was  no  evidence 
of  any  receipt  but  two  only.     What  the  title  of  the 
defendants  was  in  refped  of  eftate,  the  jury  couid  not 
judge ;    and  all  that  appeared  relating  to  Mrs.  Lor- 
mer\  intereft  was,  that  (he  had  300/.  per  ann.  gifcn 
to  her  by  the  will  of  Mr.  juftice  Dormer ;   which  at 
beft  is  very  dubious  evidence  of  her  eftate.    As  this 
whole  evidence  hath  the  appearance  of  great  uncer- 
tainty in  it,  the  queftion  upon  the  pofleffion  was  left 
intirely  to  the  jury ;  and  this  agreeable  to  the  opinion 
of  a  very  great  man  ;    I  mean  the  lord  chief  juftice 
Vaughan^  inVaugb.  144.     For  taking  it  for  granted 
that  the  rent  received  by  the  defendants  agent  was  ap- 
plied to  their  ufe,  (which  I  fuppofe  was  the  cafe)  yet 
this  alone  feems  infufficient  to  determine  that  they 
were  in  poflfeflion  of  the  eftate  :     And  the  verdift 
muft  be  againft  all  evidence,  in  order  to  intitle  the 
party  to  a  new  trial.     It  appeared  in  evidence  by  a 
fettlement  produced,  that  Robert  Dormer  was  tenant 
^  for  ninety-nine  years,  determinable  on  his  life ;  re- 
mainder from  and  after  his  death,  or  other  fooner 
determination  of  the  eftate  limited  to  him,  to  truf- 
tees  for  his  life  to  preferve  contingent  remainden; 
remainder  to  the  firft  and  other  fons  of  Robert  Dot' 
mer  in  tail  male,  with  remainders  over.    It  further 
appeared,  that  Robert  D.  and  Fleetwood  his  only  fon, 
levied  a  Bne,  and  fuffered  a  common  recovery ;  and 
ihdit  Robert  Dormer  afterwards  died,  leaving  iffue  on- 
ly four  daughters,  the  defendants.     Now  if  on  this 
fine  and  recovery  it  may  be  taken  for  certain  that  Ro- 
bert D.   became  feifed  in  fee,  I  fliould  then  think 
that  the  receipt  of  the  rent  by  his  heirs  is  fufficient 
evidence  of  their  having  been  in  pofleffion  i  but  to 
fay  this,  would  be  a  determination  of  the  great  quef- 
tion between  the  parties,  whether  the  fine  and  reco* 
very  had  this  operation  or  not.     As  to  the  fine  ;  if 

this 
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this  *be  confidered  as  a  fine  levied  hj .Robert  D.  who  *  P  327 
was  tenant  for  years  only,  ic  operates  nothing. 
5  Ctf.  124.  In  1  In/i.  33a.  b.  lord  Coke  indeed 
fays,  that  if  tenant  in  tail  makes  a  leafe  for  years  of 
land,  and  afterwards  levies  a  fine  thereof,  this  is  a 
difcontinuance ;  for  a  fine  is  a  feofiment  on  record, 
and  the  freehold  pafles  :  But  in  Hunt  and  Bourne^ 
(which  is  reported  in  SaJi.  339.  and  of  which  I 
have  feen  the  refolution  of  the  court,  under  lord 
Holies  own  hand)  lord  //#//,  taking  notice  of  the  fay- 
ing of  lord  Cokej  that  a  fine  is  a  feoffment  upon  re- 
cord, fays,  that  this  is  an  expreifion  by  way  of  fimi- 
litude  only,  but  not  proper  and  legal ;  for  that  a  fine  v. )  Atk. 
and  feoffment  are  a  different  fpecies  of  conveyance,  '4*. 
and  there  is  no  fuch  thing  as  a  feoffment  upon  re- 
cord. A  fine  come  ceo  (he  fays)  fuppofes  a  previous 
feoffment ;  and  they  have  different  operations :  And 
he  cited  Buckler* &  cafe,  z  Co.  56.  /?•  though  that 
part  of  the  cafe  has  been  qucftioned  in  Cro*  Car. 
4^4-  And  it  was  alfo  faid  by  lord  Holt,  that  if  a  te- 
nant for  years  makes  a  feoffment  in  fee»  it  devefts 
the  cftatc  out  of  the  leffor,  (3  Co.  )  but  a  fine 
hy  a  termor  nil  operatur.  Upon  thefc  authorities,  it 
fecms  very  clear,  that  in  this  cafe  by  the  fine- no  eftate 
^as  devefted,  nor  a  fee  gained.  I  (hall  fay  nothing 
at  prefent  of  the  operation  of  the  recovery.  Upon 
the  whole  matter  the  queftion  therefore  is,  whether, 
as  nothing  is  yet  determined  in  relation  to  the  defen- 
dants right,  they  are  not  to  be  confidered  as  mere 
ftrangera  at  the  time  of  the  receipt  of  the  rent ;  for 
the  leffor  of  the  plaintiff  hath  plainly  a  title  under 
the  fettlement,  and  that  of  the  defendants  was  then 
at  lead  very  doubtful.  Now  it  is  very  clear,  that  the 
•receipt  of  rent  is  not  fufficient  proof  of  poffeffion,  if 
the  perfons  to  whom  it  is  paid  do  not  appear  to 
have  a  title,  but  are  confidered  as  ftrangers.  Hob. 
322.     I  Roll,  bsg.fl.  8,  12. 

D  d  a  As 
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As  tbnefote  it  does  not  appear  that  the  drfebdalUs 
have  any  title^  and  confequentiy  their  rcoeinng  rest, 
without  an  adual  entry,  wis  not  fuffident  to  gift 
them  pofleflion  ;  and  as  it  is  a  principle  always  ad- 
•  P  3*8  hered  to,  •that  after  a  trial  at  bar,  where  the  evidence 
is  doubtful,  a  new  trial  fliall  not  be  granted ;  wc 
are  all  of  opinion,  that  a  new  trial  ou^  not  to  be 
granted  in  this  cafe. 


f-c.».  VdM;ban  againft  Browne. 


Tbedcfai.  *rXEBT  on  bond  againft  the  defendant  ts  ezecu- 

w*"exwutor  J  ^  ^^^  ^^  ^^^  *^^  ^^^  ^^^  teftameut  of  one  Welur 
pindTa'Kltthe  obligor],  to  which  the  defendant  pleads,  thst 
ddbTdwto*^^  recovered  a  judgment  againft  the  laid  Widor  ia 
bimfeif^tohis  life-time  for  240/.  and  that  be  is  executor  of  die 
'^Stiffre.*^*  will  and  teftament  of  the  faid  Walter  i  and  then 
pto  thar*  ^^  defendant  (hews  a  retainer  in  his  hands  to  btisff 
tiie  Asfon.  the  faid  judgment,  and  that  he  hath  not  aftts  tf*ni, 
cuti^^-f/ot^^*  The  plaintiflf  replies,  that  defendant  is  executor 
7fc  d***  °^  ^"  ^^^  wrong,  and  not  a  lawful  executor.  And 
lejoiM'uLt^l^^  defendant  rejoins,  that  after  the  iaft  continuance 
i^b^^  |]thcre  being  an  imparlance  from  Hilary  to  E$JUr 
tioD  were '  term]  letters  of  adminiftration  have  been  granted  to 
granted  CO  him  of  the  goods,  &ff.  of  the  faid  Walter  \  and  he 
^rS^l^  demands  judgment  if  the  plaintiflf  ought  further  to 
fi^ne*  i    proceed  againft  him.    To  this  the  plaintiff  demurs. 

be  good,  on 

demurrer.  J|jlj 
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This  cafe  was  firft  argued  laft  Eajier  term  by  Mr. 
Dmfon  for  the  pisiiutiff,  and  folicitor  general  Strange 
for  the  defendant ;  and  laft  Hilary  term  by  Mr.  fi/- 
mer  for  the  plaintiff,  and  Sir  Thomas  Abney  for  the 
defendant ;  and  it  was  again  argued  this  term  by 
VLt.  Burrell  iox  theplaintiff,  and  Mr.  Hat/e/l  (or  the 
defexidant. 

It  was  argued  on  the  fide  of  the  plaintiff,  that  nei- 
ther of  the  defendant's  pleas  taken  feparately  (as  they 
muft  be)  is  good. 

This  firft  is  ill,  becaufe  it  is  not  thereby  (hewn 
that  the  defendant  is  a  lawful  executor  :  For  though 
be  be  declared  againft  as  an  executor  generally,  there 
19  no  other  way  of  charging  him.  Befides,  in  the 
replication  *it  is  exprefly  (hewn,  that  he  is  only  exe-*  P  329 
cutor  de/bn  tort.  Now  that  fiich  an  one  cannot  re- 
tain, appears  by  Coulter*s  cafe,  5  Co*  30.  S.  C.  Moor 
527.  S.  C.  Cro.  El.  630.  S.  C.  I  Roll.  922. 
Teh.  137.     I  Af^^.  208.     %  Mod.  $1. 

As  to  the  other  plea,  this  is  ill ;  (i)  Becaufe  it  is 
2  waiver  of  the  former  plea,  and  the  matter  therein 
contained  is  not  pleadable  in  bar,  but  only  in  abate- 
inent.  2  Lev.  190.  1  Salk.  296.  That  itisare- 
linquiihment  of  every  thing  comprized  in  the  firft 
plea,  may  be  deduced  from  the  reafon  of  the  com- 
<non  law,  which  does  not  admit  of  pleading  two  dif- 
tmfl  matters  in  bar  of  the  whole  demand  ;  from  the 
old  manner  of  pleading  puU  darrein  continuance^  (Co. 
^ntr.  517,  b.  Raji.  Entr.  549.)  and  alfofrom  the 
conftant  form  of  proceeding,  where  iffue  is  taken  on 
the  plea  puis  darrein  continuance  ;  in  which  cafe  a 
"^nire facias  is  awarded  to  try  the  iffue  ioined  between 
the  parties  ;  and  at  nifiprius  the  firft  plea  is  never 
tried.  Cro.  Jac.  261.  From  this  laft  circumftance 
it  follows,  that  if  the  defendant  may  take  advantage 
of  ihe  matters  firft  pleaded,  m.  the  judgment  and 

defea 
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dcfcCt  of  aflfets,  it  might  be  very  prejudicial  to  the 
plaintiflF;  for  he  could  not  plead  nul  tiel  record^  at 
controvert  the  want  of.  affets^  becaufe  the  furrejois- 
der  muft  only  travcrfc  the  rejoinder.  And  though 
to  lome  purpofes  an  adminiftration  relates  to  the 
death  of  the  inteflate,  yet  it  ought  not  in  the  prcfent 
cafe,  as  it  would  hurt  a  third  perfon;  which  a  rela- 
tion never  (hall  do.  Co.  Lit.  150.  a.  Hob.  49*  ^ 
Vent.  180.  I  Salk.  297.  For  thefe  reafons  Ac  laft 
plea  is  a  waiver  of  the  former ;  and  fo  it  appears  by 
£ro.  Waiver  23,  38.  Regula  placitandi  63.  HaUt 
Analjfis  138.  Cro.  El.  49.  And  though  in  HoJ.  81. 
S.  C.  Moor  871.  it  is  held,  that  a  plea  puis  darrein 
continuance  is  a  waiver  of  the  former  plea  upon  iffue 
joined,  but  noc  after  a  demurrer ;  yet  this  diftindioii 

itaV6^3.  ^^^  difallowcd  in  Barber  and   Palmer^  (a)  {Salk. 

j%  Mod.     178.)  of  which  cafe  Mr.  Filmer  faid,  he  had  a  maoa- 

539-         fcript  report,  which  is  as  follows :  Debt  on  bond,  to 
which  defendant  pleaded  a  compofition;  and  the  plain- 

*  P  330  tiff  demurred,  The  defendant  pleaded  puis  darrein 
continuance^  a  dcfcafance  of  •the  bond.  But  the 
court  held,  that  what  was  pleaded  as  a  defeafance, 
amounted  to  a  covenant  only ;  whereupon  the  defen- 
dant would  have  reforted  to  his  firft  plea :  But  the 
court  held,  that  this  was  relinquifhed  by  the  laft- 
Befides,  in  the  prcfent  cafe,  the  laft  plea  is  a  depar- 
ture from  the  firft,  {Co.  Lit.  304.  Bro*  Replication 
26.)  and  utterly  inconfiftcnt  therewith.  Bro.  Conti- 
nuance  60.  For  in  the  one,  the  defendant  fets  up  a 
right  to  retain  as  executor ;  (which  implies  a  will  to 
have  been  made ;  in  which  cafe  no  adminiftration  could 
be  granted,  i  Roll.  907.  pi.  4.)  and  in  the  other  as 
adminiftrator  :  Whereas  the  inlerefts  and  powers  of 
an  executor  and  adminiftrator  are  in  many  refpefis 
very  different.  Plowd.  279.^.280.  a.  ilnft.^^V 
5  Co.  28.  a.  (2)  This  laft  plea  is  fubftantially  ill,  be- 
caufe  it  comprizes  a  matter  which  hath  been  done  by 
the  defendant  himfelf,  and  might  have  exifted  at  the 

dme 
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dmeof  the  firft  plea,  if  it  had  not  been  owing  to  his 
own  lachefs.  Bro.  Continuance  60,  8 1  •  And  there 
are  many  cafes  where  a  pKcrfon  (hall  lofe  the  be- 
nefit of  a  thing  by  his  lachefs,  which  otherwife  he 
might  have  availed  himfelf  of.  Bro.  Lachefs  14.  Co. 
Lit.  31.  b.  I  jr.  a.  5  Co.  88.  a.  (3)  The  matter 
here  pleaded  will  not  fo  much  as  abate  the  writ,  much 
lefs  be  a  good  plea  in  bar,  becaufe  the  defendant 
might  have  adminifteredfome,  and  perhaps  all,  of  the 
inteftate's  goods  before  the  adminiftration ;  and  con- 
fequently  the  plaintiff  may  charge  him  either  as  exe* 
cutor  defon  tort^  or  as  adminiftrator.     2  Vent.  179. 

On  the  other  fide  it  was  admitted,  that  an  execu- 
tor, unlefs  he  (hews  himfelf  to  be  a  lawful  one,  can- 
not retain  ;   and  that  where  a  perfon  ads  as  execu- 
tor defon  tort 9  and  afterwards  takes  out  adminiftra- 
tion, he  may  be  charged  either  as  executor  or  admi- 
niftrator.     Cro.  EI.  102.     But  it  was  urged,    that 
the  juftice  of  this  cafe  is  clearly  with  the  defendant ; 
for  as  he  Ihews  himfelf  in  his  rejoinder  to  be  an  admi- 
niftrator,  (which  is  admitted  by  the  demurrer)  he  has 
a  right  to  retain  his  own  debt,  as  well  as  a  lawful  exe- 
cutor :  And  in  both  cafes  the  retainer  may  be  given 
in   evidence.      Plowd*   1 84.     i    And.  24.     2  Roll. 
* 684.  pi.  8.      I   Roll,  g22.pl.    2.     Hob.    127.     i*P33r 
Brownl.  73,  75.  Grey  zgzinft  Brijfial^  atnifipriusin 
Middle/ex^  7rin.  term  1 736.     In  this  cafe  it  was  held  comynt 
by  lord  chief  juftice  if^r^ze;/V^^,  upon  the  above  au- Rep.  146. 
thorities,  that  a  retainer  may  be  given  in  evidence.  \I^g^\ 
And  that  an  adminiftration  relates  to  the  death  of  the  fiUcft.96i. 
inteftate,  efpecially  for  the  purpofe  of  preferving  a 
right,  or  purging  a  fuppofed  wrong,  which  the  aa- 
miniftrator  was  guilty  of  before,  appears   by  Style 
337.     S.  C.  I  Roll.  923.     S.  C.  cited  and  admitted 
or  law  in  2  Vent.  1 80. 

As  to  the  obje£tion,  that  a  plea  puis  darrein  con- 
tinuance  is  a  waiver  of  the  firft  plea ;  this  is  true 
when  they  are  inconfiftent ;    But  in  the  prefcnt  cafe 

there 
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there  is  no  inconfiftency.  For  in  the  firft  plea 
the  defendant  doth  not  plead,  but  only  admit,  that 
he  is  executor ;  and  what  he  relies  on  is  the  judg- 
ment  and  his  right  of  retainer ;  which  lad  point  is 
fortified  by  the  rejoinder.  And  the  reft  of  die  plea 
relating  to  the  judgment  and  aflfets  may  properly  be 
incorporated  therewith,  as  the  only  circumftance  de« 
parted  from  is  the  defendant's  being  an  executor. 
Co.  Liu  304.  a.  Style  337.  S.  C.  i  RdU.  923.  pi 
12.  Befides,  this  pleading  is  not  only  confifteat, 
but  very  honeft  and  true  ;  neither  could  the  de- 
fendant have  pleaded  in  a  different  manner; 
for  he  could  not  fay,  at  the  time  of  the  firft 
plea,  that  he  had  not  a&ed  as  executor,  or  that  he 
was  adminiftrator.  1  Mod.  208.  Neither  is  the 
plaintiff*  prejudiced  by  this  way  of  pleading. 

Obje^ed,  That  it  is  owing  to  the  lacbefs  of  the 
defendant  he  had  not  adminiftration  before.    An- 
fwer  :   The  granting  of  an  adminiftration  is  not  the 
a£h  of  the  party,  but  of  a  court;  and  for  aught  ap- 
pears, it  might  have  been  a  matter yii^yW/^^  pend- 
ing the  prefent  fuit.     It  may  therefore  without  p^^ 
judice  to   the  defendant,  and  it  mufl:  be  admitted, 
that  where  the  matter  pleaded  puis  darrein  continue 
ance  arifes  from  the  aft  of  the  party  himfelf,  it  i$  a 
waiver  of  what  is  pleaded  before,  efpecially  if  the  words 
*P  332  *  "  verificatione reliffa*'  are  inferted  in  the  plea:  And 
(*)  I  Ld.   fo  it  was  hild  in  Pierce  and  Paxtony  (b)  Trin.  1 3  W^-  3* 
^*y^9i         In  the  principal   cafe  the  court  admitted,  that  a 
12  Mod!'^'  matter  which  was  in  effe  at  the  time  of  the  firft  plea, 
541.  Holt,  cannot  be  taken  advantage  of  by  way  of  plea  ff^ 
^  °'         darrein  continuance  :  And  fo  perhaps  (Lee  C.  J.  faid) 
is  the  cafe  when  the  non-exiftence  thereof  is  owing 
to  the  lachefs  of  the  party.     And  they  alfo  fcemed 
to  admit,  that  where  a  plea /aw  darrein  continuance 
contains  the  words  [re/ida  verificatione']^  or  is  incon- 

fiftcnt 
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fiftcilt  trith  the  firft  plea,  it  is  a  waiver  thereof^  ac- 
cording to  the  cafe  of  Barber  and  Palmer.  But  the 
whole  court  agreed,  that  in  this  cafe  the  rejoinder  is 
good,  both  pleas  being  confiftent ;  and  it  not  ap- 
pearing to  be  owing  to  any  fault  in  the  defendant 
that  the  adminiftration  was  not  granted  to  him  at  the 
time  of  the  firft  plea.  For  (as  to  the  firft  point)  it 
mud  now  be  taken  that  the  defendant  was  charged 
in  the  declaration  as  executor  defon  tort ;  and  the  firft 
plea  muft  be  underftood  in  the  fame  fenfc  :  So  that 
this  plea  is  not  departed  from,  but  fortified  by  the 
rejoinder ;  as  it  is  thereby  (hewn  upon  what  grounds 
the  defendant  adminiftered  the  goods  of  the  inteftate. 
And  as  to  the  time  of  granting  the  adminiftration, 
this  eannot  be  confidered  or  intended  to  be  owing  to 
any  lachefs  in  the  defendant,  becaufe  the  granting  of 
adminiftration  is  the  a£t  not  of  the  party  but  of  a  court, 
which  is  no  more  in  his  pov/er  than  the  ad  of  God.  If 
the  plaintiff  hath  loft  any  advantage  by  this  manner  of 
pleading,  it  arifes  from  himfelf,  becaufe  he  might 
have  replied  perfraudem^  or  affcts  ultra :  Whereas 
this  matter  he  waives,  and  places  the  whole  ftrength 
of  his  cafe  on  the  want  of  right  in  the  defendant  to 
retain  \  fo  that  he  obliged  the  defendant  to  plead  in 
the  manner  he  hath  done,  and  he  could  not  plead 
othcrwife.  But  Probyn  juft.  inclined  to  think,  that 
as  the  antient  way  of  pleading  was  ore  tenus  at  the 
bar,  the  firft  plea  and  rejoinder  conftitute  but  one 
defence ;  and  confequcntly  the  plaintiff  may  put  any 
part  thereof  in  iffue. 

•Upon  the  whole  record  therefore  no  right  appears  ♦  P  333 
for  the  plaintiff;  for  though  a  perfon  taking  out  ad- 
miniftration after  having  intermeddled  with  the  goods 
ofadeceafed,  fhall  not  thereby  defeat  a  fuit  before 
brought  againft  him  as  executor  de/on  torty  becaufe 
the  aftion  was  well  commenced,  and  the  appellation 
of  the  defendant  right,  yet  fuch  adminiftration  will 

legitimate 
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legitimate  all  intermediate  a&s  ab  initio^  andjaftify  a 
retainer,  i  Roll.  923.  S.  C.  Style  337.  i  Sid.  76. 
S.  C.  I  Keb.  285.     2  Vent.  179, 

Judgment  nijf,  ^c.  by  the  end  of  the  term  for  the 
defendant.  And  cbe  reporter  believes  no  caufe  was 
fliewn  to  the  contrary. 

Sir  J,  Strange  in  hU  report  (ays  that  the  defendant  had  jndpineiit.    ficc 
upon  thefubje£l  of  (his  cafe,    Curtw^,  Ver9<m  3.  Term  Rep.  587 « 

8.  C.  Cat. 

413.  Cat.'  Sabharton  aeainft  Sabbarton  and  others. 

T.  Talb.  ^ 

^^**  '  nr^HIS  was  a  cafe  fent  out  of  the  court  of  chan- 
Teftatorbe.     I  .    ^^  j^^^  l^^j  cfaancellor  T:albot^  for  the 

qucathsa         -^  .  V    1  •''  1  .  r  n 

term  for  opmion  ot  this  court,  and.it  was  as  tollows. 
iruft  fo"c  7?/^/^  Sabbarton  being  feifcd  of  lands  in  fee,  and 
c.  for  her'  poucflcd  of  a  confidcrable  (lock  in  the  bank  of  £n|- 
K  oi'  ^^t  ^"^'  ^"^  ^"  ^^^  orphans  fund,  by  bis  laft  will  datoi 
B.  s!tbeD'^2o  Jpril  1710.  devifed  and  bequeathed  the  lame 
after  her  umQ  truftccs,  and  to  thc  furvivor  of  them,  and  the 
truft  for  the  heirs,  executors  and  adminiftrators  of  fuch  furviyor, 
faid  B.  s.  upon  truft  to  pay  the  rents  and  produce  of  the  laid 
after  his*"  lauds  and  ftock  to  Catherine  Carr  for  her  life  ;  and  if 
death,  for  (he  do  marry  Benjamin  Sabbarton^  then  after  the  death 
o^he^'fon*"^  of  the  faid  Catherine  Carr  in  truft  to  and  for  the  laid 
of  the  fai^  Benjamin   Sabbarton   for    his    life  ;    and    after    his 

s.'c.  and  ^^^^^  i^  ^^^^  ^o  ^^^  for  ^^c  fi^ft  fo^  of  the  faid  Ben- 
their  heirs  jdmin  Sabbarton^  and  Catherine  Carr  and  his  heirs 
dvci/l^*"  male,  and  fo  on  to  the  fccond,  third  and  fourth,  and 
cording  to  all  the  other  fons  of  the  faid  B.  S*  and  C  C  and  their 
hirSi"r«nd  ^^^*^s  ^^^^  refpcckivcly,  according  to  feniority  of  age 

for  default 

of  fucb  ilTue  male,  then  in  frMfi  for  the  daughter  and  daughters  of  the  TaM  B.  S.  and  C.  C 
and  in  cale  there  (hall  he  noiifue  oi  tbe  faid  marriage  tcien  in  truft  for  the  iflbe  of  thc  far- 
vivor  of  them  the  laivl  B.  S.  i>nd  C.  C  But  if  neither  of  ihem  (hall  leave  any  iflue,  then 
in  trOft  for  S.  S.  for  Itfc,  and  after  her  dectafe,  in  trull  for  all  fuch  child  and  chiMm  as 
teftator*s  brother  J.  S.  (hall  leave  living,  that  (hall  attain  the  age  of  ai.  After  teftator's 
death  B.  S.  an^  C.  C.  inierniarry  and  die  without  Icaviug  i(rue.  S.S.  alio  died  witboot 
s(rue,  am!  J.  S.  d  od  in  the  life  time  of  C.  C.  leaving  two  ions  then  9 1  years  of  ageand  up- 
wards :  tiie  aeviic  to  ihcm  held  u>  be  a  )^ood  one  uncer  tbe  circumftaaces  that  had  hap- 
pened. 

and 
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and  priority  of  birth  ;  and  •fbr  default  of  fuch  iflixc*  P  334 
male,  then  in  truft  for  the  daughter  and  daughters 
of  the  laid  B.  S.  and  C.  C.  equally  to  be  divided  be- 
tween  them  (hare  and  (hare  alike.  And  in  cafe  there 
ihall  be  no  iflue  of  the  (aid  marriage,  then  in  truft  to 
aod  for  the  iiTue  of  the  furvivor  of  them  the  faid  B.  S. 
andC  C.  but  if  neither  of  them  the  faid  £.  S.  and 
C.  C.  fliall  leave  any  iffiie,  then  in  truft  for  his  [the 
tettator's]  fiftcr  Sarab  Sabbarton  for  her  life,  and 
after  her  deceafe,  in  truft  for  all  fuch  child  and  chil- 
dren as  his  [the  teftator's^  brother  John  Sabbarton 
fcall  leave  living,  or  his  wife  enfeint  with,  that  fliall 
attain  the  age  of  twenty-one  years,  and  to  and  for 
the  heirs,  executors  and  adminiftrators  of  fuch 
child  and  children,  equally  to  be  divided  between 
them  fliare  and  fliare  alike,  as  they  fliall  attain  the 
age  of  twenty-one  years,  and  if  no  fuch  child 
or  children  fliall  attain  the  age  of  twenty-one  years, 

then  in^  truft  for  the    teftator's    right    heirs. 

fiut  in  cafe  the  faid  C.  C  fliall  not  marry  the  faid 
•fi*  S.  then  in  truft  after  her  death  for  the  faid 
^rab  Sabbarton  for  life,  and  after  her  death  in  truft 
for  the  child  and  children  of  the  faid  Jobn  Sabbarton 
that  fliall  attain  the  age  of  twenty-one  years,  and  to 
the  heirs,  executors  and  adminiftrators  of  fuch  child 
and  children,  equally  to  be  divided  between  them 
fliare  and  ihare  alike,  as  they  fliall  refpe£Uvely  attain 
the  age  of  twenty  .one  years ;  and  if  no  fuch  child  or 
children  fhall  attain  the  age  of  twenty-one  years,  then 
in  truft  for  the  teftator's  right  heirs.  And  the  tef- 
tator  gave  the  reftduum  of  his  real  and  perfonal  eftate 
to  the  faid  Catherine  Carr  and  Sarah  Sabbarton. 

Jofeph  Sabbarton  the  teftator  died  ;  and  afterwards 
the  marriage  between  the  faid  Benjamin  S.  and  Cathe" 
^ine  Carr  took  cfftd.  Then  Benjamin  died,  and  after- 

wards 
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wards  Catberiney  without  leaving  any  iflue,  Cathe- 
rine having  firfl:  made  her  will,  and  one  of  the 
defendants  her  executor.  Sarah^  the  teftator's 
lifter,  alfo  died  without  leaving  any  iflue,  (he  having 
firft  intermarried  with  one  of  the  defendants,  who 
is  her  adminiftrator.  yobn  Sabbarton  the  brother 
died  in  the  life-time  of  Catberine  Cartj  leaving  two 
P  335  fons  Jofepb  and  ^Benjamin^  both  of  whom  were  then 
twenty-one  years  old  and  upwards.  And  Jofefb  the 
eldeft  fon  is  dead,  leaving  iflue  only  one  child  Jane^ 
an  infant,  now  living ;  who  by  her  next  friend  has 
brought  a  bill  for  a  moiety  of  the  bank-ftock,  which, 
with  the  money  in  the  orphans  fund,  remains  in  the 
fame  condition  it  was  at  the  time  of  making  the 
will. 

The  queftion  propofed  by  the  court  of  Chancery 
was,  whether  the  bequeft  of  the  perfonal  eftate  in 
the  bank  and  orphans  fund  [which  that  court  di- 
reded  (hould  be  confidered  as  a  term  of  years  in 
land]  to  the  child  and  children  of  Jobn  Sabbarim 
that  (hould  attain  the  age  of  twenty-one  years,  be 
good  or  not,  under  the  circumftances  which  have 
happened. 

And  this  point  was  argued  laft  Eajier  term  by 
Mr.  Chute  for  the  plaintiff,  (who  claimed  under  the 
bequeft  to  the  child  and  children  of  John)  and  by 
Mr.  Filmer  for  the  defendants,  (yi%.  the  executor 
of  Catherine^  ^c.)  and  this  term  it  was  again  argu* 
ed  by  folicitor  general  Strange  for  the  plaintiff,  and 
ferjeant  Eyre  for  the  defendants. 

On  the  part  of  the  plaintiff  it  was  argued,  that  in 
this  cafe  two  queftions  are  proper  to  be  con(idered  ; 
(i)  How  the  law  now  ftands  concerning  executory 
devifes  as  to  terms  of  years.  (2)  Whether  the  pre- 
fent  bequeft  can  be  fupported  upon  thofe  grounds. 
As  to  the  firft  point,  the  hiftory  of  executory  devifes 
is  now  thoroughly  underftood ;  and  therefore  it  is 

needlefs 
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needlefs  to  trace  them  to  their  fountain-head.    It  is 
fufficient  to  fay  in  general,  that  for  the  conveniency 
of  farmers  and  leflees,  who  are  poflefied  of  terms 
of  years,  this  kind  of  devife  is  now  greatly  favoured, 
and  carried  much  further  into  execution  than  for* 
merly.    Originally  they  begun  in  the  cafe  of  trufts 
in  equity,  but  they  are  now  extended  to  legal  inte- 
refts,  and  are  good  in  all  cafes,  unlefs  it  be  in  fuch 
where  they  induce  a  perpetuity.    Now  that  is  a  per- 
petuity where  an  eftate   is  abfolutely  unalienable, 
though  all  mankind  join  in  the  conveyance  :  *And  *  P  33^ 
it  is  greatly  disfavoured,    becaufe  it  prevents  the 
fluQuation  of  property,  which  in  a  trading  country 
is  attended  with  great  inconveniences.     An  executo- 
ry devife  hath  therefore  certain  limits  fet  to  it :    At 
&ftit  was  confined  to  a  (ingle  life  in  being  ;  after- 
wards it  was  enlarged  to  a  number   of  concurrent 
fives  ui  being,  becaufe  in  cffed  this  is  but  for  the 
life  of  one  perfon,  fcil.  the  longed  liver  of  them.    In 
the  cafe  of  Lloyd  and  Carew^  (a)  in  the  houfe  of  ^^^  show. 
lords,  it  was  enlarged  to  one  year  after  a  life  in  be-  p.  c.  137. 
iag;  and  in  Mqffenhurgh  and  AJh^  (i   Vern.  ^iA^^Ti^ml. 
^S7>  304«)  to  twenty  one  years  after  a  life  in  being ;  3*7. 3>8. 
which  is  the  furtheft  ftep  it  has  yet  proceeded,  (a) 
^  the  law  therefore  now  (lands,  the  bequeft  under 
^hich  the  plaintiff  claims  is  good,  there  not  having 
been  any  exifting  eftate  reaching  further  than  the  lives 
of  two  perfons  in  ejfe  at  the  fame  time  ;  at  the  end 
of  which  the  whole  term  muft  have  become  vefted  in 
fomc  perfon  or  other.    If  Benjamin  and  Catherine  had 
b^ppcned  to  have  had  either  a  fon  or  daughter,  by 
the  devife  to  fuch  iiTue  in  tail  the  intire  term  would  Feirne. 
'^ave  been  vefted  in  them,  and  there  would  have  been  ♦**7. 
an  end  of  all  further  limitations  :    And  the  law  will 
certainly  wait  till  it  be  feen  whether  the  furvivor  of 
^0  perfons  in  being  (hall  leave  any  iffue  or  not. 

Here 


HILARY  TERM,  la  GEO.  U.  1738. 

Here  both  Benjamin  and  Catherine  died  without  iflue, 
fo  that  upon  their  deaths  the  contingency  was  at  an 
end :  And  as  the  children  of  John  were  both  twenty- 
one  years  old  at  the  time  of  his  deceafe,  (which  was 
in  the  life  of  Catherine)  there  was  no  need  of  any 
waiting  on  the  account  of  age.  It  cannot  reafona- 
biy  be  objedled,  that  Benjamin  and  Catherine  took  an 
eftate-tail  by  force  of  the  words  [and  for  want  of  if- 
fue  male]  ;  for  an  eftate  for  life  is  exprefly  given  to 
Benjamin  and  Catherine ;  and  thofe  words  are  de- 
fcriptivc  only,  and  plainly  refer  to  their  firft  and  other 
fons,  and  ought  not  by  implication  to  be  extended  to 
them.  5tfv,  75.  S.  C.  Cro.  EL  40.  After  the  de- 
vife  to  the  fons,  the  lands  are  given  to  the  daughters 
of  Benjamin  and  Catherine,  without  any  words  of 
inheritance  :  And  this  fhews  an  uniformity  of  inten- 
tion in  the  teftator,  that  their  fons  and  daughters 
•  p  ^^^  fhould  have  the  whole  term,  though  the  ^limitations 
to  them  be  differently  exprefled.  It  is  further  faid 
in  the  will,  [and  if  there  (hall  be  no  iflue  of  the  faid 
marriage]  the  meaning  whereof  is,  '*  if  thcrefliallbe 
**  no  daughters"  :  For  the  word  f  iflue]  is  a  good 
word  of  purchafe.  i  Salk.  214.  ihe  words  after- 
wards are,  \\i  neither  of  them  the  faid  Benjamin  and 
Catherine  (hall  leave  any  lawful  iflue.]  Now  this 
mud  neqeflarily  have  happened  at  the  time  of  their 
deaths  ;'to  which  the  word  [leave]  properly  refers; 
and  therefore  this  materially  differs  from  a  limitation 
upon  a  dying  without  iflue  ;  in  which  cafe  a  devifc 
over  is  void,  becaufe  that  contingency  may  never 
V  Fcirne  happen,  or  not  till  after  a  long  fucceffion.  Bcfidcs, 
Coming,  though  in  the  cafe  of  a  freehold  the  words  [if  he 
^ra.  363,  dies  without  ifl"ue]  create  an  eftate-tail ;  yet  otherwife 
it  is  in  the  cafe  of  a  term  of  years,  because  here  the 
whole  term  goes  to  the  party's  reprefcntative ;  and 
therefore  thcfe  two  cafes  are  to  be  confidered  in  a 
different  light.     Upon  the  whole  therefore,  as  the 

intirc 
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intire  term  never  became  vefted  in  any  perfon,  but 
it  vefted  in  poffibility  only»  which  never  took  effeft, 
the  devife  over  to  the  children  of  'John  is  good. 
And  to  this  point  the  following  cafes  were  cited : 
Hissms  and  Darby^  (b)  Soli.  156.     S.  C  a  Vern/j^^^'J^Z. 
6oo,     Targeti  and   Gant^    (r)  Abr.  Ca.  Eq.    194.  ^94- ».  p. 
Martin  and  Long^  2  Vern.  151.     S.  C.  Abr.  Ca.  £y.  Jl^)  S*Ib. 
192.  Stanley  and  Leigb^  (d)  at  the  Rolls»  16  Jufyiq-Q^.t'^^. 
1734.     Dorothy  Leonard  dcvikd  a  term  of  years  to'^*^" 
Francis  Leigh  for  life,   and  after  his   death  to  the,i/y'iP.w. 
eldeft  fon  of  Francis  Leigh  and  the  heirs  male  of  fuch  ^*^' 
eldeft  fon ;  then  to  the  fecond  and  other  fons  of  the 
laid  F.  L.  in  the  fame  manner ;  and  in  default  of 
fuch  iflue,  to  his  daughter  and  daughters,  equally  to 
be  divided  between  them  :  and  in  default  of  daugh- 
ters, or  in  cafe  of  their  death  before  twenty-one  or 
marriage,   then  to  the   plaintiff!     Francis  L.  died 
without  iffue.     And  it  was  held  by  Sir  Jo/eph  Jekyll^ 
mafter  of  the  Rolls,  (i>  That  the  limitation  to  the 
plaintiff  was  good,  becaufe  it  did  not  tend  to  a  per- 
petuity :  For  that  it  would  be  feen  at  the  death  of 
F.  L.  whether  he  (hould  leave  a  fon  or  daughter,  or 
not.     (3)  That  if  /.  L.  had  left  a  child  at  the  time 
of  his  death,   the  whole  term  would  have  become  ^  p      ^ 
vefted  in  •fuch  child,  and  it  would  have  been  tranf-     "  ^^ 
miifible  to    his  reprefentative.     And  the  mafter  of 
the  Rolls  cited  Higgens  and  Darby  as  in  point.     Gore 
and  Gore 9  (e, — Brook ^  and  Taylor^  (f)  (1731.)  That  ^^^  ^  p^ 
was  a  cafe  fent  from  the  Chancery,  by  lord  chancel-  28. 9'Mod.* 
lor  King^  for  the  opinion  of  this  court ;   and  it  was  J-  *  J^*^^ 
this  :   A  term  of  years  was  devifed  to  the  teftator's  nafd.%.  r. 
daughter  Mary  for  life,  and  after  her  death  to  the  »^9-  ^^^^^^ 
fruit   of  her   body,  with  a  remainder  over.     Mary\^%^  x^!' 
died  without  iffue ;  and  the  opinion  of  this  court  was,  j)J°**^j5°^j 
that  the  limitation  over  was  good,  becaufe  it  muft  i gg.  1  tq"! ' 
be  determined  upon  Mary's  death  who  fhould  take  ***•  367 

the 
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the  term.  Aad  the  court  of  Chancery  afterwards 
%{ ^s'c  ^'^  ^^  ^  ^^°^  opinion.  Blew  and  Mar/hall^  (;) 
M&p.  in  Chancery,  Auguji  1732.  A  perfonal  eftate  was 
bequeathed  to  A.  for  life,  and  afterwards  to  fuch 
children  as  (he  fliouid  leave  ac  the  time  of  her  death 
who  fhould  attain  the  age  of  twenty-one ;  and  die 
limitation  over  was  held  good. 

ri^^al"  ^"  ^'^  *^*^^*^  ^^^^  "  ^^  argued,  that  this  cafe 
T.Taib.  SI.  depends  upon  the  words  of  this  will,  and  upcA  the 
s-  P-  ftate  in  which  things  were  at  the  time  of  making  it : 
For  if  fabfequent  accidents  are  to  be  taken  into  con- 
iideration  in  tbefe  cafes,  it  would  produce  much  con- 
fuiion,  and  no  limitation  would  be  void  in  its  crea- 
tion. Swint.  part  y.  cap.  ii.  Now  here  both  the 
real  and  perfonal  eftates  are  given  by  the  fame  words; 
which  plainly  (hews  the  intention  of  the  teftator  to 
be,  that  they  ihould  go  together.  With  refped  to 
the  freehold  premifles,  an  eftate-tail  pafies  thereby  to 
Benjamin  and  Catherine^  notwithftanding  the  liinka- 
tion  be  to  them  for  life :  For  the  words  f  if  neither 
of  them  the  faid  B.  and  C.  (hall  leave  any  ifltie]  are 
words  of  limitation,  and  mean  the  fame  as  if  it  had 
been  faid,  [for  default  of  fuch  {(fue].  If  there  be  in- 
deed any  difference  between  thefe  two  exprefiions,  k 
feems  to  be  in  favour  of  the  defendants,  becaufe  the 
firft  feems  to  refer  to  the  time  of  the  party's  death, 
but  the  other  hath  no  fuch  relation,  but  may  proper- 
ly extend  to  the  end  of  the  world.  As  to  the  word 
[{(fue],  this  is  a  colledive  term,  and  takes  in  the 
whole  generation,  according  to  lord  Hale^t^  opioioB 
•  P  339  in  the  cafe  of  *King  and  Melling:  And  it  is  plaia 
I  vent.22?.  by  the  penning  of  this  will,  that  the  prefent  te(tator 
knew  the  difference  between  the  words  [iffuc]  «<! 
[[children],  and  between  the  expre(fions  of  [dying 
without  iffue]  and  [when  iffue  (hall  foil.]  L$ve  and 
Windham^  i    Lev.    290.     Higgens  and  Darbj^  Salk. 

156. 
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156.    Langtey.  «nd  Baldwin^  (dted  in  Mod.  Cm.  in 
Law  and  Eq.  (b)  258,  384.)  That  was  a  cafe  fcnt  j^)^'- «• « 
out  of  Chancery  for  the  opinion  of  the  court  of  Com*  >  iq.  ab.^* 
num  Pteas  1707.  and  was  thus  :  Lands  were  derifed  >Ssi>utfce 
to  Jmatban  Langley  for  life,  with  a  power  to  make  a  \  vXt^^'* 
jointure,  remainder  to  his  firft  and  other  fons  unto 
the  fixth  fon  in  tail,  and  if  he  died  without  iflue,  re- 
mainder over.     And  it  was  held,  that  J.  L.  took  an 
eftate-taiU     Shaw  and  Weighs    (/)  in  the  houfe  of(,)i£q.ab. 
lords,  1729.     -/^.  dcvifed  lands  to  his  wife  for  her '84*  Mod. 
life,  then  to  tmHees,  in  truft  for  his  two  fillers  dur-  pftx-of '7. 
iifg  their  natural  lives,  difpunifhable  of  wade ;  and « s<r**  798. 
if  either  of  the  tcftator's  faid  fitters  fliould  have  iffue/^*'  ^^' 
in  truft  for  fuch  iflue  of  the  mother's  ihare,  or  elfe  in 
truft  for  the  furvivor  of  them  and  her  iflue  ;    and  if 
both  fliould  happen  to  die  without  iflue,  and  their  , 
iflue  to  die  without  ifl^ue,  then  the  teftator  devifes  the 
premiflfes  in  remainder  over.    And  it  was  held,  that 
the  two  fitters  had  an  ettate-tail.    As  therefore  in  the 
prefent  cafe  an  ettate-tail  in  the  freehold  lands  patted 
to  B.  and  C.  the  whole  term  in  the  leafe-hold  con- 
fequently  becatne  vetted  in  them,  becaufe  the  fame 
words  mutt  neceflarily  have  the  fame  meaning :  And 
this  will  plainly  appear  by  the  cafes  after  cited.     But 
fuppofing  that  the  whole  term  was  not  veited  in  B. 
and  C.  the  limitation  to  the  children  of  John  is  void, 
becaufe  it  is  to  take  place  after  feveral  contingencies, 
which  are  too  remote ;  for,  as  appears  from  what  is 
before  mentioned,  that  devife  was  not  to  take  effed 
till  after  a  failure  t)f  iflue  by  B.  and  C.    Dyer  7.    ' 
I  Roll.  611.     I  Mod.  114'     buh  of  Norfolk^s  ca/e^ 
3  Cban,  Ca.     Love  and  Windham^  1  Lev.   ^^90.     S. 
£  e  C.  I 
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C.  I  Mod.  50.    S.  C.  I  Sid.  450.    8.  C  1  V^nt.  79. 
3  Lev.  aa,  43.* 

•  It  appcvi  Irom  Cu.  T.  T»lbot.  sso.  that  tbe  Qovrt  of  B«  R.  certified 
that  the  Uinicatioa  [considered  aiof  a  term]  to  the  childreo  of  J.  S.  was  good 
in  the  cafe  that  had  happenedw— See  Teveral  cafes  on  this  point  referred  to  by 
Mr.  Cm  in  his  notes  to  Biggmt  v.  Dvwio'.  i  F.  W.  98.  and  AtHa^  v.  B^- 
chtmfim^  3  P.  W.  %s9.  Alfo  i  Bro.  Cha.  Rep.  293.  Ambler.  7a.  xaa.  a  fUackft. 
704.   1  Term  Rep.  B.  R.  593.  3  Term  Rep.  B,  R.  143. 


P  340  ^Scudamore  againft  Hearne  and  bis  wife. 


biidl^^"  'pVEBT  on  bond  againft  the  defendants  as  admi- 
gatnAan  1  3  mftrators  :  To  which  they  plead,  that  there  is 
adminiftra-  g  cuftom  in  London,  that  if  one  citizen  of  L.  becomes 
^^  jQd^  indebted  to  another  citizen  of  L.  upon  a  (imple  con- 
menu  ob-  tra&y  and  remains  fo  indebted  at  the  time  of  his 
ctMSherira^Ic^^^,  an  a£lion  of  debt  will  lie  thereon  in  the  ihe- 
Coartof  riflF's  court  againft  his  adminiftrator  as  upon  a  conce/^t 
Wtt7o21  folvere ;  and  they  aver,  that  one  of  the  defendants 
i  af.  and  the  inteftate  were  citizens  of  L.  and  the  inteftatc 


tot  ft^tr*  ^^  indebted  within  the  city,  l^c.  and  then  they 
for  fimp'ie  plead  feveral  judgments  recovered  in  the  fheri£f  s  court 
deSUrftheOf  ^-  for  the  faid  debts,  ^sfc. 

inteiiate  a  citizen  to  citiseni ;  allesing  a  cuflom  for  debt  lying  thereon  in  theSherifTi 
Coart.  Plea  held  bad,  for  not  ayerring  that  the  adminrftrator  was  bound  to  pay  foch 
debts  as  if  due  on  bond. 

And  upon  a  demurrer  to  this  plea  it  was  objefied 
by  Mr.  Denifon^  that  the  cuftom  intended  by  tne  de- 
fendants is  not  well  fet  out,  it  being  ftated  only,  that 
an  a£tion  of  debt  lies  againft  adminiftrators  for  a 
debt  due  on  a  fimple  contract  as  on  ^cmcejht  fdvere\ 
whereas  this  is  not  fuiScient  to  give  the  7impIe*con- 

traft 
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traA  debt  any  kind  of  priority,  unlefs  it  be  added, 

**  that  the  adminiftrator  is  bound  to  pay  it  as  if  it 

"  was  due  on  obligation."  SnelUng*s  cafe.  5  O.  82. 

b.  (j)  The  confequence  hereof  is,  that  as  it  appears  («;  which 

on  this  record,  the  fuits  in  the  flieriflf's  court  were jl'j^^ok!^' 

brought  after  die  prefent  a£lion,  whereby  notice  was  1  Ld.  Ray. 

given  of  the  plaintiflfs  demand,  this  mud  be  paid  ^7* 

preferably  to  the  judgments   here  pleaded.     But  it 

was  faid  by  Mr.  Denifon^  that  if  an  executor  fuflFers  J[- '  J*'™ 

judgment  for  a  fimple-contrad  debt  of  his  teftator,  he  6^*3  uv» 

may  difcharge  this  though  there  be  a  bond-debt,  un*  >>5-  >m<^- 

lefs  he  had  previous  notice  thereof. .   {^vXper  Chap-  l^^lvw^/ 

pie  juft.  it  has  not  yet  been  carried  fo  far  ?s  this  ;  but  94* 

where  the  judgment  is  by  compuliion,|  and  there  is 

no  nctice  of  the  other  debt,  the  judgment  may  ht^^MmH" 

fatisficd :  And  fo  it  was  determined  in  Mag^ortb  and  W'*  ^*^'' 

Davies,{b>^mC.B.'\  '     '     2;^^;^ 

*In  the  principal  cafe  Lee  C.  J.  alfo  objedted,  that  *  P  34c 
it  is  not  (hewn  in  the  plea  the  contrad  was  made  with- 
in the  city,  it  being  (aid  only,  that  the  inteftate  was 
indebted  to  the  party  within  the  city  :  So  that  (for 
aught  appears)  the  contrail  might  have  been  made 
clfewhere.  And  this,  he  faid,  is  a  ftrong  excep- 
tion. 

And  Mr.  Denifon  informing  the  court  that  he  had 
acquainted  ferjeant  Draper j  who  was  counfel  on  the 
other  fide,  with  the  exception  now  taken  by  him, 
and  that  the  ferjeant  had  rcfufed  to  defend  the  plea, 
judgment  was  given  for  the  plaintiff. 

f  See  this  dinindion  of  Chapplit  J.  orer^ruled  by  Lord  BsrJwkh  in  Hamh^ 
ib'jM  ▼.  Day,  Ambler.  i6s. 


E  e  a  Archer 
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S.CiStnu 
iio7« 


Archer  J  m  the  demfe  tf  Hankey  agakft  Snafp* 


cW(^of  A  Motion  having  been  made  laft  term  for  ftaying 
the  equity  XMl  ^^  proceedings  in  an  cjcament  brought  upon 
tioIi^*iS-  a  mortgage,  on  the  payment  of  principal,  interdl 
titled  to  and  cods ;  and  it  being  then  referred  to  the  mafter, 
^!2din«  in  *•  ufual,  his  report  was  now  mored  for  by  folicitor 
ao  ejea-    general  Strange :   And  the  cafe  was  reported  to  be 

went  ^u*    . 

brought  by  *°*1:  .        ,   -■        r 

the  mortgi-  TAomos  FoUard  made  a  mortgage  to  the  leffor  ot 
S^  a"  ^*^  the  plaintiff  for  430/.  and  afterwards  borrowed  of 
nor^asc  him  80A  and  32/.  for  which  he  gave  his  bond  only* 
tftho«  '^^  defendant  Snapp  afterwards  purchafed  of  jRe/W 
Daying  a  the  cquity  of  redemption  of  the  mortgaged  lands  for 
d^eb^^thl  ^^^'*  but  retained  thereout  112/.  and  gave  a  bond 
iMrtgagor  to  Pollard  (wfaerein  fo  much  is  recited  to  be  due  to 
to  the  Hankey  on  bond)  for  paying  to  Pollard  iiiAxfhe 
bl^ofTSIe  could  redeem  the  premifTes  without  difcharging  Hm- 
•nd^^'^hlSeof  *^*^  faid  bond-debt ;  and  if  not,  for  paying  the  mo- 
thep!lrcha.  ^  ^^  Honkcy.  And  an  a&ion  hath  been  fince  brought 
fcr  had  no-  by  Mcmkey  againft  Pollard  for  the  1 1 2/.  due  on  the 
***^**         bonds ;    and  a  judgment  obtained  therein,  with  a 

>  cejfet  executio. 
#  p  ^  -  2  •Upon  this  report  it  was  infilled  by  Mr.  folicitor 
for  the  leflbr  of  the  plaintiff,  that  the  proceedings 
ought  not  to  be  flayed  without  Pollard^s  paving  as 
well  the  bond-debt  as  the  mortgage*money,  it  being 
an  eftabliflied  maxim,  that  whereaperfon  applies  for 
equity,  he  mud  do  it.  And  the  affignee  of  the  equity 

of 
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of  redemption  (lands  cm  the  fame  footing  ixritb  the 
criginal  mortgagor,  efpecially  as  he  had  here  previous 
notice  of  the  bond^dtbt ;  and  alfe  took  a  feeurity  on 
that  account,  by  retaining  the  money  in  his  hands. 
Jir.  Ca.  Eq.  324*     a  Vem.  177,  69?,  698. 

On  the  other  fid*  it  "was  argu^ed  by  Sir  Thomas 
Abney^  and  Mr.  Barnardi/lon :  And  they  cited  Mr. 
Ca.  Eq.  325.  and  Weodj  on  the  demife  of  Cmvhurji^ 
and  Mortimfr  and  otbersj  HH.  t  G.  i.  in  this  court. 
One  Millward  there  mortgaged  ^  copyhold  cftate  to 
the  leflbr  of  the  {^amtifF,  and  afterwards  took  up  of 
him  a  further  fum  upon  bond  :  And  a  motion  was 
made,  and  a  rule  granted,  for  (laying  the  proceed- 
ings in  ejedmcnt^  and^  delivering  the  evidences  to 
the  hdr  of  the  mortgagor,  on  his  payment  of  the 
moi?tgage*moiiey  and  coits. 

And  in  the  principal  cafe  it  was  refolved  by  the 
whole  court ;  (i)  That  where  an  eftate  is  mongagcd, 
and  afterwards  money  taken  up  by  the  fame  perfon ,  y^^ 
on  bond,  the  mortgagor  is  not  obliged  upon  fuch  an  >44«  ^^^ 
application  as  the  prcfent  to  pay  the  bond-debt,  be-^^j^^u^ 
caufe  in  his  hands  it  is  no  lien  On  the  lands,  as  a  judg-  Rep.  77^- 
mcnt  is  ;  for  if  he  was,  by  the  fame  rcafon  he  would  *y'J'^|^, 
be  obliged  to   pay  even  fimple-contraft  debts.     But 
in  fuch  cafe  the  heir  is  obliged  to  difcharge  the  bond-^.  ^^^ 
debt,  as  \^etl  as  the  money  due  on  the  mortgage,  in  or-  g^^- 
der  to  prevent  circuity  of  aftion  :  And  fo  it  is  where  ^J^^- 'J*- 
feveral  Aims  are  lent  on  iecurities  of  alike  nature  :  as  Barnes.' 177' 
firfl:  upon  perfoftal  J)lcdges,  and  afterwards  on  a  note ; 
according  to  the  cafes  cited  out  of  Vernon^ s  Reports: 
Becanfe  in  this  cafe  the  executor  is  in  the  fame  fitua- 
tion  as  the  heir  in  the  other.     (2)  In  this  cafe  the 
purcha(er  is  in  the  fame   condition  as  the  original 
•mortgagor  would  have  been  if  no  purchafe  had  been  •  p  ^43 
made,  as  he  bad  notice  of  the  bond-debt  >  But  then 

as 
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as  the  mortgagor  himfelf  would  hoc  be  liable  to  the 
bond-debt,  the  purchafer  cannot  be  (o.  And  bb 
retainer  of  the  money,  and  givijlg  the  bond  makes 
no  difference,  the  bond  being  givjcn  conditionally, 
and  founded  on  the  very  queftion  now  in  agitation, 
and  confequently  not  fraudulent :  Otherwife  perhaps 
it  would  be,  if  the  retainer  had  been  general  for  pay* 
ing  the  bond-dcbt,becaufe  then  it  might  be  confidered 
as  part  of  the  agreement,  that  the  money  (hould  be 
applied  in  difcharge  of  the  bond.  . 

Lee  C.  J.  alfo  faid,  that  before  the  ftatute  this 
v^a**  court  exercifed  this  difcretionary .  power,  as  well  in 
413.  the  cafe  of  a  mortgage,  as  of  a  forfeiture  for  non^ 
payment  of  rent ;  in  both  of  which  cafes  the  court, 
according  to  the  rules  of  equity,  did  (lay  the  party 
from  proceeding  at  law,  by  compelling  him  to  take 
the  money  really  due  to  him. 


The  King  againft  Harman  and  others. 


A  CtrtUrmri     A    Certiorari  having  been  granted  £3r  the  remo- 


A 


i^^oJdert-^T^  val  of  fcveral  orders  for  appointing  overfeers, 
appointing,  aqd  alfo  for  convifting  the  perfons  fo  appointed 
Tng""  ow^  ^^^  rcfufing  to  aa  in  the  office,  z/uper/edeas  was  now 
feenthoush  prayed  by  Sir  Tbonias  Abney  to  this  certiorari^  quia 
h^/w  f^ronice  emanavit :  And  he  argued,  that  an  appeal 
broogbtionelies  in  this  cafe,  by  fed.  6.  of  43  £7.  c.  z.  and  a 
ii«  t'w-  ^^^'*<^^^^'^  ^^^^  ^^^  lie  till  an  appeal  is  brought,  for 
move  feve-  that  the  party  cannot  pafs  over  a  feffions  per  faltumy 
iftS«-  ^'''*'   ^"^7-     F<^^r.    10.     6  Mod.  40.     And    in  the 

late  to  the  ^^i**^  perfons,  and  the  fai^e  matter. 

cafe 
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cafe  of  The  King  and  the  inbabiianis  ef  Warwick^  (a)  J^{  c!Sll! 
lord  Hardwkiei  chief  juftice,  iaid,   that  where  an  99/ 
appeal  4ieB«  a  ^erttot-at^i  granted  may  be  taken  off  the 
file. 

Sir  Tbanutt  Abney  alfo  obje&ed,  that  in  this  cafe, 
there  being  feveral  orders,  there  ought  to  have  been 
more  than  one  certiorari* 

•But  it  was  held  by  the  whole  court,  that  where  *  P  344 
an  order  ofjufticesis  made^  and  there  is  but  one 
party  who  hath  a  right  to  appeal,  (as  in  the  cafe  of 
orders  of  appointment,  and  of  orders  made  upon  an 
overfeer's  abfence  or  negligence  in  the  execution  of 
hit  office)  and  he  waives  his  privilege  of  reforting  to 
the  fefiions,  and  eleAs  to  come  to  this  court,  a  cer* 
ii$rari  lies  for  removing  the  orders,  there  being  no 
reafoQ'Uf^nft  the  party's  being  received  :  For  the  au-  \  ^^^;^^ 
Ihority  jof  this  court  is  never  taken  away  by  an  a£k  of  Biacft.131. 
parliament,  without  fpecial  words  therein  for  ^hat  pur- 1^^ ''P^g 
pofe.    But  whercfthererare  two  parties  having  a  right  CoW*^5m« 
to  appeal,  and  the  time  of  appealing  be  fist  by  the 
law,  fas  in  the  cafe  of  fettlements,  where  the  time  is 
limited  to  the  firft  fcffions;  it  is  not  reafonable  to  grant 
a  certiorari   till  the  time  is  elapfed :   And  fo  is  the 
rule  iix  &iM.  147.  to  beunderftood.   And  in  the  pre- 
fent  cafe,  there  being  no  time  fct  for  appealing,  if 
it  be  a  fufficient  objection  to  a  certiorari  that  an  a]>- 
peal  Ues;»  a  certiorari  cnn   never  be^granted.---p-~ 
Lee  C0  J.    alfo  faid^. there   maybe  cafes  fo  cir^- 
cumftanc^d^    where    a^  ^^rf^mri    hath    been   and 
ought,  to  be  dented;  and  fuch  was  the  cafe  cited  of 
The  inhabitants  iff  Warwick j  vfherc^  certiorari  was 
prayed  pending  a  feffibhs,  and  the  party  had  made' 
his  eledion  by  af^aling  thereto.    ,  And  he  faid,  that 
he  would  not  afiisrt,  an  appeal  does  not  lie  as  well 
upon  an  order  for  refufmg  to  ad  as  overfeer,  as  on 
an  order  for  negligence  in  the  office  ;  the  words  of 
the  (latute  being  very  general. 

As 
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i^  to  the  otbtfP  ^}cQiya^  the  court  iaM,  iditfM^is 
no  weight  in  it  {  as  all  the  oiders  remQVt4:(cIliirto 
th^i^B^^perlbns,  and  tbot  iaoM  m^tMT^  Tbt  notion 
was  therefore  denied. 

V^  Rex  T.  Stanlijf^  Calcf.  1 7a-     , 


S.  C.  Bar, 

s.  c  i»5.  *  yjj^  j^i^^  ^^^  ^j^  Inhabiiants  ofSjmt(m  In  Defu^ire* 


Rciidmce  .  A  N  ordoT  of  juftices  was  made  for  die  veiiaoval 
\l\tliT  J\  of  TbMasmi/eszndm  wife,  and  t«c&^  cliiU 
rifti,  where,  dren,  froBi  Sowioftto  Sidbunty^  which  order  lipctti 
h^^tciM^V^  was  fetafidc:  Andvdieeafi0ai^ieardd«(>6tltte 
of  hit  own  feffiQAa  order  ta  be  thia :/ i  .^  ^  /  .: 
i^'S'4'      7iw»itff  wain. ; thq  paupoc  temt'd  an  eftate  in  Slwi- 

loga^'i*"'  for  the^ftid .  je»t„  he'4cft'  th'fc  Jeftate,  and  halving  aa 
fectiement  ;?rftate  11)  bis  oitnv  right  for  a  term  or  terms   of  years 

i^°n5?on  ^^  ^^  ^'*^  ^  "^9^  ^^^*  f^  '^^"^  ***  Sidbur^'y  be  went 
theeftanTwitbcrey.  takulfef^/it  ibr  his  hoiro'  or  habitati6i>9  Ab4 
facceffm.   the^femetttHg  till  the  pofbAoa  of  an  undertenant, 

It  gams  a.  /•.  .  r  m         »  t  *'     %^  v 

fettiemem  w  coofiderattoix  o£  SA  paid  by  the-tenam;  the  pauper 
M\d^'^  accepted,  a  (arceiider^f  hiaJaafey^^ahd  had  the  keys  of 
th^  not'  the  hoiife  ddivetfed  tor  htin^>  and  took  poffclfion  of  the 
Sd  a"fct?*"'  ^^^^'  He  Continued  at  Sidkurf  •  frotn  Ncwmber  to 
m^tof  "^  ^prit^  and  oedapied  the  eftate  durii^  that  time,  cut« 
^eirown,  tixig  tbc  hodgas,  wabding  the  groand,  and  fowing 
ingptToT^^i'Aips  therein';  but  he  paid  no  taxes,  and  bad  no 
his  family  ftock.  on  the  hftds,  nor  had  any  goods,  ^ot  fo  much 
ingdfj'"'  as  beddings  in  his  hd^ufe  at  Sidbwy,  bbt  lodged  at  a 
v^here.       publick  hotife  there  as  a  gucft  or  ir aveller,  without 

having 
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having  a  particular  room  affigned  to  hsnu  Dunog 
the  pauper's  ftay  at  SMuryj  he  continued  there  forty 
days  w^he  whole/  ^ut  not  fucceffiydy  and  akogc- 
thcr;  ^and  .^feat  frcqisemly  to  Sowtm  16  fee  his  wife 
and  chitdrea,  wba  were  \dt  behind^  and  remained  at 
SowUny  ti'here  he  ftayed  fometiaies  a  week  at  a  time : 
And  be  yfieM  to  other  places  about  his  afiairs,  and 
was  aa  othef  places  for  fo  long  a  time  as  at  Sidhury 
dosing  thb  iaid  five  months.  Afterwards  in  .^r// 
the^Qper  Ibid  his  bflao?,  and  went  back  to  So%u09nl 
from  'w^hence  he  was  f emoDced  by  the  jnftices  oid^r  fd 
Sidbi4rjr  ^ith  his  wifis  and  children,  the  youngeft  of 
w&biz»  was  about  dgbt,  and  others  about  twenty  or 
thirty;  ^  ^m  it  ^was  not  dated  that  any  of  them  had  *  P  346 
gamtul  any  Itttl^ment  cf  their  own. 

Aod:ii  t|ras  P^ioyfiid-  bft  term  by  ferjiefltit  Hi^  to 
qnafli  the  oyder  cf^  feffions,  and  to  confirm  the  ori^ 
ginal  Mdtv;  and  be  argued,  ^  ( i)  That  the  father  was 
wett  removed  by  the  firft  order  to  Sidkiryt  For  a 
patfen  by  fitting  upon  >his  own  eflrate  gains  a  fettle- 
m<Mt^  althbttgh*  hp  continues  there  for  a  few  days* 
only ;  and  this  ndt  by  any  a£t  of  parliament,  but  by 
cohftruAion  of  law,  becaulb  no  one  (hall  be  deprived 
of  or  removed  from  bis  property.  In;  the  cafe  of 
The  parches  rfWahonzoA  Montpeaif^  Miib.  aG.  t. 
it  was  laid  down  as  a  general  rule  ^Parker  C.  J« 
that  by  coming  to  and  dwelting  apofk  an  eftate  df  hk 
own  for  forty  day^,  a  peiibn  gains  afettfkment.  And> 
in  the  ^afe  of  TbipariflHs  -of&aJi-GoodmM^f^xA  Mun^ 
ckre^  (a)  it  was  held,  that  a  certificate-man,  who  (^t)  sen. 
came  and  lived  tipou  a  top9^-hold  eftate  which  he  had  ^f^'^^g]^'* 
in  the  right  of  his  wife„  gamed  thereby^  a  fettlement.  cm/  set.  tc 
InthdpreloM  cafe  fheipaupier*s  imcreft  i«  the  eftafe^'^'^'- 
appetfrs^  to  be  a  b^nefkirai  one,  it  being  fliared,  that 
be  had  it  for  a  term  or  terms  of  years  in  his  own 
right ;  that  it  was  of  19/.  io/«  pdr  arm,  and  that  he 

fold 
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fold  it.    Befides,  the  court  will  intend  it  to  be  a  be- 
neficial  intereft,  unlefs  the  contrary  appears.    The 
(*)  Bur.  8.  ^^nfl^^  9f  Heaver  and  Sui^ridge  in  Kent^  (b)  Trhu 
C.7.      '  S  Geo,   a«    It  was  there  ftatai*  that  the  father  of 
T.  G.  ^he  pauper  had  an  eftate  for  ninety*nine  years, 
which  he  held  at  the  rent  of  5^.  per  ann^  and  he  devif- 
ed  it  to  T.  G.  upon  condition  to  pay  zo/.  to  his  mo* 
tber,   if  flie  ihould  live  long  enough  to  fpend  the 
fame:    And  it  was  determined  by  lord  Hardunde^ 
that  the  intereft  ihall  be  intended  to  be  of  a  benefi- 
cial nature.    As  to  the  time  of  the  pauper's  refidence 
at  Sidbufjy  it  is  mentioned  to  be  five  months ;  and 
though  he  was  abfent  for  fome  part  of  the  time»  this 
is  not  material ;   a  refidence  for  forty  days  in  the 
whole,  and  not  fucceifively,  being  within  the  ftatute. 
He  was  certainly  a  commorant,  for  the  pixrp<^  of 
attending  the  leet.     And  as  to  the  manner  of  his  re* 
fidence,  it  appears  that  he  cultivated  the  eftate^  and 
^  p        took  it  for  his  home  \  fo  that  it  was  *fuch  a  refidence 
^^'  from  whence  the  pauper  could  not  be  removed,  and 
confequently   was  fufficient  to  acquire  a  fettlement. 
It  has  been  beld^  that  if  an  apprentice  is  bound  in 
one  pari(h»  siiui  lodges  in  another,  he  gains  a  fetde- 
ment  in  the  place  where  he  lodges.    And  it  appears 
by  the  13,    14  Car*  2.  cap.  %» fed*  i.  that  a  fo- 
joumer  may  gam  a  fettlement.     With  rcfped  to  tl)e 
value  of  the  ^ale,  it  is  worth  19A  to/,  per  ann.  and 
confequently  above  30/.  and  therefore  this  cafe  falls 
within  the  ftatute  of  9  G.  i.  €•  y.  (2)  In  the  prefent 
cafe  the  fetttemeot  of  all. the  children  attends  that  of 
the  father,  they  being  a  part  .of  his  family*    Tie 
Farijbes  ^        ■        and  marfim^    Tritu    1    C.  u 
There  thfs  father,  after  gainipg  a  fetclement  in  one 
parifh,  acquired  anew  one  in  another,  by  renting  an 
eftate  there,    but  left  his  children  behind  him,  and 
afterwards  died*    And  it  was  beU^  that  the  children 

were 
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vere  fettled  in  the  laft  pariih.     But  otberwife  it  is  in  The  cafe 
the  cafe  of  a  mother ;  as  it  was  determined  in  7)6^  «««»"«•- 
Parijhes  of  St.  Catherine  near  the  Tower  and  St.  George  "^'* 
in  Soutbwark.  (c)  (f) »  Lord 

Upon  the  whole  matter  therefore,  the  father  and  ^^t^. 
children  were  well  removed,  by  the  original  order,  it stVoicy' 

to  Sidbwj.  191.  Bur. 

On  the  other  fide  it  was  objcaed  by  Mr.  Gundryy^^j^X^V' 
to  the  fcttlement  of  the  father  at  Sidbury  ;   (i)  That  ^w«^. 
his  intereft  in  the  eftatc  docs  not  appear  to  be  fuffici- j*^;!^**^; 
ent  for  this  purpofe  :   For  it  is   only  dated  to  be  a  1473*  ^^^ 
term  or  terms  for  years,  without   mentioning  the*^^* 
number  of  years,  or  whether  it  was  a  beneficial  in- 
tereft, or  how  the  pauper  came  by  it,  whether  as 
executor  or  adminiftrator,  or  as  a  purchafer.     And 
if  it  was  by  purchafe,  this  fhould  have  been  (hewn  to 
have  been  made  before  the  a^  of  9  G.  i.  or  if  the  pur- 
chafe was  made  fmce,  the  confide?  ation^money  (hould 
have  appeared  to  be  30/.  or  upwards.    Now  none  of 
thefe  circumftances  can  be  fupplied  by  intendment,  as 
in  the  cafe  of  renting  a  tenement,  where  it  is  not  fet 
out  to  be  of  lo/.  per  ann.  this  (hall  not  be  prefumed. 
And  fo  it  is  where  notice  is  required,  and  it  be  dated 
•only,  that  a  perfon  came  to  refide  in  a  parifli,  with*  *  P  348 
out  (hewing  that  he  gave  notice.     Salk.  472.     (a) 
The  manner  of  the  pauper's  holding  the  eftgte  is  not 
fufficient  for  the  gaining  a  new  fettlement,  as  it  ap* 
pears  by  the  circumftances  herdbf  that  he  did  not  in- 
tend to  reflde  at  Sidbury.     Salk.  524.     S«  C.  5  Modm 
416.     Neither  was  his  ftay  there  long  enough  for 
that  purpofe,  for  it  is  ftated,  that  he  did  not  con- 
tinue at  Sidbury  for  forty  days  fucce(rively,  and  that 
he  was  for  as  much  of  the  five  months  at  Sawton  as 
Sidbury.    He  might  not  perhaps  be  abfcijt  from  Sow^ 
ton  for  forty  (ucccSive  days :  And  it  is.s($  reafonable 
that  fo(hort  and  broken  an  abfence  (hall  not  avoid  a 
fettlement,  as  that  a  refidence,  for  the  fame  time  and 

ia 
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in  the  fame  manner,  (hall  gain  one.  Upon  the  oM 
law,  a  refidence  for  forty  days  was  neceflary  for  a 
perfon  to  attend  court  leets.  And  on  the  ftatute  of 
Car.  2.  an  inhabitancy  for  forty  days  is  neceffaty, 
though  it  mud:  be  admitted  that  chefe  need  not  be 
fvtcceffive. 

But  fuppofing  the  father  was  well  removed  to  Sid- 
buryj  the  children  were  not,  becaufe  they  are  all 
above  the  age  of  nurfcchildrcn  :  And  the  reafon 
why  nurfie-children  (hall  follow  the  fettlcment  of  the 
parent  is,  becaufe  they  ftand  in  need  of  his  care; 
which  does  not  extend  to  the  prefcnt  cafe.  Salt.  470, 
482,  518.  The  Parilhes  of  Eqft-Goodaumy  and 
5Jj^"-  WeJi^Goodawof,  (d)  Trin.  7  G*  i.  Tfoe  Farijhesf 
(#)  SL  Ms-  St*  Michael  in  Norwich  and  tf  St.  Margaret  (e)  in 

t^!'$2i.  ^w/^A»  ^^-  2  G.  2. 

Lee  C.  J.  The  pauper  had  certainly  no  fettlemcnt 
at  Sowton  if  be  obtained  one  at  Sidbury^  which  is  the 
point  in  queftion.  And  to  determine  this  it  is  pro* 
per  to  be  confidercd;.  (i)  Whether  it  appears  he 
had  fuch  an  intereft  in  the  eftate  as  was  properly  his 
own,  and  contra-diftinguifhed  to  a  raek-rented  eftate. 
The  cafe  is  not  ftated  fo  fully  as  it  (hould  have  been; 
fof  it  (hould  have  been  (hewn  by  what  titPe  Ae  pau- 
per came  by  the  eftate,  whether  by  ad:  of  law  as  an 
executor,  or  by  devife  or  purchafe,  or  in  what  other 

*  P  9A0  ^^^^^'*  ^'^  ^^^^  ^'  ^^^  doUe,  we  ^cannot  intend 
^*^  that  he  was  a  purchafer  thereof,  and  confcqucnriy 
thiacafe  does  not  fall  within  the  late  ad.  However, 
upon  the  circumftances  fet  out  in  the  feflions  order, 
the  e(tar6  does  feem  to  be  of  a  beneficial  nature,  and 
the  pauper  is  menti<Hied  to  have  had  it  in  his  own 
right,  and  confequently  the  quantum  of  the  value  is 
not  material,  becaufe  the  owner  has  a  right  to  be 
where  his  eftate  lies ;  And  fo  it  has  been  determioetf. 
(2)  The  next  matter  to  be  conftdered  is  the  pauper's 

re(iclencc 
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refidence  at  Sidbury.  It  is  rightly  admitted  at  the 
bar,  that  it  is  not  necefiary,  upon  the  ftatute  of 
Car.  2.  the  continuance  (hould  be  for  forty  days  fuc- 
cefliydy.  In  the  cafe  of  The  Parijhes  of  Edgware  and 
Harrow^  (f)  EaA.  i  s  jtnn.  it  was  held,  that  a  re-  ^/L^* 
fidence  for  forty  days,  where  the  party  is  irrcmova- Fort.' jia. 
ble  for  that  time,  gains  a  fettlemenr.  And  upon  the 
old  law,  when  a  man  came  to  a  place,  on  the  firil 
day  he  was  regarded  as  a'fti^anger ;  on  the  fecond, 
as  a  gueft  ;  and  on  the  third,  as  an  inhabitant : 
And  a  place  of  fettlement,  (which  is  a  modern 
term,  and  has  arifen  from  the  ads  of  removal)  is  a 
place  of  habitation.  Now  in  this  cafe  it  is  plain  from 
what  is  faid  under  the  former  head,  that  the  pauper 
was  irremovable  whilft  he  was  at  Sidbury ;  and  though 
he  lodged  at  a  publick  houfe,  this  is  not  very  mate- 
rial, becaufe  a  man  may  have  looA  a  year  in  a  parifli, 
and  no  houfe  there.  And  the  reafon  of  his  going  to 
Sawtm  and  other  places  is  mentioned  to  be  for  the 
pnrpofe  of  feeing  his  family,  and  about  his  aflfairs. 
Objeded,  l]hat  the  party's  fettlement  at  Sowton  was 
not  determined,  becaufe  it  does  not  appear  he  was  ab- 
fcnt  from  thence  for  forty  fucceffive  days.  Anfwer : 
This  point  depends  on  the  queftion,  whether  he  was 
long  enough  at  Sidbury  to  gain  one  there  ;  for  if  fo, 
then  he  lofes  his  former  fettlement  at 'the  other  place. 
Upon  the  whole  therefore,  we  mud  take  the  eftate  to 
be  a  beneficial  intereft,  and  the  property  of  the  pau- J;^JJ;^ 
per.  And  his  refidence  at  Sidbury  >^as  fuch  as  is  fuf*  Biir.  s.  c! 
ficient  to  gain  him  a  fettlement  there.  ^        J^^*- 

•As  to  the  other  point,  there  has  been  fome  diver-     "  35^ 
iity  of  opinion  amongft  the  judges,  how  far  the  fet- 
tlement of  children  (hall  be  derived  from  that  of  the 
fiathcr.     In  the  cafe  before  cited  of  Edgware  and 
Harrow^  it  was  faid  by  Parker  C.  J.  that  a  child 

cannot 
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cannot  be  fent  to  the  place  of  the  father's  fettlementi 

unlefs  the  child  hath  been  there ;  for  that  he  derives 

a  fettlement  from  his  father,  not  as  he  doth  an  inbe- 

ritance,  but  by  reafon  of  bis  being  in  a  place  from 

whence  he  could  not  be  removed  whilft  he  was  with 

his  father.     But  in  the  cafe  of  The  Parijbes  of  Ever- 

Jley  and  Blackwater  (g)  where  that  objeftion  was  ta- 

^If  riid.  ken  by  Mr.  Reeve,  the  court  held,  that  a  child  may 

Ray*.  1339.  be  fent  to  the  place  of  his  father's  fettlement  though 

stra.  580.    jjg  jj^jjj  never  been  there ;  which  was  that  cafe,  but 

the  child  was  only  two  years  old.     In  the  cafe  of  The 

(b)StT».     Parijhes  of  EaJi^Goodaway  zitdiWe^  Goodawaj^  (h) 

438.         Trin.  7  G.  i .  where  the  child  was  of  a  confiderable  age, 

and  parted  from  his  father,it  washeld,  that  he  could  not 

be  fent  to  the  place  of  his  father's  fettlement :  And  fo 

it  was  refolved  in  the  cafe  of  St.  Micbaers^  Norwich 

(i)  %  stri.  ^^^  S^'  Mathew's^  Ipfwich  ;  (i)  where  the  child  had 

%ii,.\  Bar.  been  twelve  years  parted  from  his  father,  and  emaa- 

Tpf  jRi^v.  cip^^tcd  from  him,  and  alfo  married.     This  therefore 

Bugden  Bur  is  the  true  diftindion,  that  where  a  child  remains  in 

^'w'lr^'  his  father's  houfe,  and  has  gained  no  fettlement  of 

1S3/  '      his  own,  his  fettlement  (hall  attend  that  of  his  father; 

but  otherwife  it  is  where  he  has  been  feparated  from 

his  father,  and  has  gained  a  fettlement  of  his  own. 

The  confequence  is>  that  as  in  this  cafe  the  children 

have  always  continued  in  the  father's  family,  and  it 

is  not  flated  that  they  have  gained  a  fettlement  of 

their  own,  though  fome  of  then>  are  twenty  or  thirty 

years  old,  they  are  fettled  where  the  father  is.     And 

the  law  is  the  fame  in  the  cafe  of  a  mother  as  of  a 

father. 

The  reft  of  the  court  was  of  the  fame  opinion  with 
the  chief  juftice,  upon  both  points,  and  for  the  fame 
reafons.  And  therefore  the  order  of  juftices  was  now 
confirmed,  and  the^  order  of  fefiions  quaihed. 

N&iei 
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*Niae  i  The  exception  to  the  fettlement  of  the  chil-  *  P  351 
dren  was  over-ruled  upon  thefirft  argument,  but  the 
order  confifting  of  many  circumftances,  copies  there- 
of  were  then  direded  to  be  given  to  the  judges,  in 
order  to  confider  the  other  point. 


Ray^  admini/iratory  bfc.  againft  Lijier. 


DEBT  upon  two  judgments,  one  of  which  was  m debt, the 
for  30/.  and  the  other  for   10/.   los.  and  the  y^^**j^J|J** 
plaintiff  lays   to  his  damage   lo/.     The  defendant  beiog  for 
pleads  payment,  but  on  the  trial  made  no  defence,  ^^^^^ 
and  the  jury  found  for  the  plaintiff,  and  gave  30/.  da-  [wrbidTa 

BlSfreS*  *!*•  decUra- 

And  it  was  this  term  moved  by  Mr.  Tcrjlor  to  a-  coCrt  rc- 
mcnd  the  declaration,  by  inferting  40/.  damages  in.|^"f«'«»v«t« 
fteadofio/.  and  it  was  infifted  by  him,  and  folicitor  d^UrgliJ^, 
general  ^/r^ng'^,  that  this  ought  to  be  permitted,  it 
being  no  alteration  in  the  verdid:  or  judgment,  but 
in  the  declaration,  and  only  of  a  fingle  word  :    And 
it  tends  to  the  furtherance  of  jufticc*     And  befldes, 
the  miftake  is  to  be  confidered  as  the  mifprifion  of  the 
attorney. 

But  the  whole  court  was  clearly  of  opinion,  that 
the  matter  prayed  to  be  amended  cannot  be  called 
the  mifprifion  of  the  clerk,  it  being  the  demand,  and 
confequently  the  inftrudion,  of  the  plaintiff;  and 
therefore  it  cannot  be  altered.  For  the  court  hath 
no  authority  to  increafe  the  party's  own  demand  ; 
and  the  ftatute  of  H.  6.  (upon  which  this  motion 
muft  be  founded)  hath  been  expounded  to  extend 

only 
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only  to  the  plain  apparent  mifprifion  of  the  ckrk, 
where  he  had  fomcthing  before  him  to  go  by.  The 
only  way  tlicrcfore  for  th^  plaintiff  to  have  taken  was, 
to  have  remitted  fo  muc^  of  the  damages  as  exceed- 
ed what  is  laid.  The  motion  was  therefore  denied. 
•  P  352  *Note ;  It  was  objeded  at  the  bar  to  this  motion, 
that  a  writ  of  error  has  been  brought,  and  therefore 
the  plaintiff  is  too  late  in  his  application.  To  which 
it  was  anfwered,  that  he  is  ready  to  pay  the  cofts 
thereof,  if  the  defendant  will  waive  the  writ  of  er- 
ror ;  and  this  if  he  refufes  to  do,  then  it  appears  the 
writ  was  brought  for  other  errors.  And  Mr.  folicitor 
faid,  this  was  the  cotnmon  pradice  in  the  Common 
Pleas.  And  Mr.  Taylor  cited  tfce  cafe  of  Cr^fs  and 
Speedy  Eaji.  loG.  2.  where  a  rule  was  granted  ac- 
cordingly. But  in  the  principal  cafe  the  court  re- 
fufed  the  motion,  for  the  reafons  above  menticmed. 

See  poft.  384.  the  Coart  refufcd  to  allow  a  rmittitur  of  lo/.  of  die  damSB^ 
to  be  entered. 


The  King  againft  Dore. 


uponaffir.  A  ConvifUon  againft  the  defendant  for  deer- 
wn"v^!on  -^n^  ftcaling,  having  been  removed  by  ceriiorarif 
for  deer-  and  affirmed  in  this  court,  it  was  moved  by  Mr. 
^^^^^«  *!^  277;w^r,  that  the  cofts  be  referred  to  the  matter  for 
eoftsareto  taxatiou  in  an  adverfary  way  ;  the  defendant  having 
be  taxed  as  given  a  bond  for  the  cofts,  purfuant  to  the  Aatutcw 

bctwecfiat-  °  «r  e^   a#  /•  r 

Korncyand   3  rK.  CST  M.  C.  lO.y.  0. 

client.  Againft  this  it  was  argued  by  folicitor  general 

Strange^  that  an  affidavit  having  been  made  by  the 
profecutor  that  every  penny  fet  down  in  the  bill  of 

cofts 
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coft$  hath  been  paid  by  him,  he  ought  to  be  reiin* 
burfed  the  famCf  it  being  the  deGgn  of  the  a£t,  that 
the  profecutor  fhould  have  nothing  to  pay  even  to 
his  own  attorney :  Whereas  upon  ftrift  taxations, 
many  items  are  sdways  4>'a11owcd  or  leffened. 

But  per  cur* :    Although  the  words  of  the  ad  are^ 
**  full  <;ofts  and  damages/'  yet  the  profecutor  ought 
not  to  have  fuch  allowed  as  are  unufual  or  unreafona- 
ble :  And  it  is  for  the  benefit  of  the  defendant  |  that  x^.Pnk- 
an  affidavit  is  required  ;   the  reafon  thereof  being,  ^''*^^' 
that  there  may  be  fuch  *co(ts  as  cannot  be  proved    '^  ^^^ 
but   on  the  path  of  the  profecutor.      And  Probyn 
jaft.  faid,  that  the  bill  cHighit  to  be  ta^ed  as  between 
attorney  and  c\ieut«    A  nile  was  therefore  granted 
for  referring  the  hUl  to  the  matter. 


Chamber^ s  cafe.  s.c^tstn* 

1 107. 

MOTION  for  a  writ  of  privilege  for  exempting  a  ckrgr- 
Charles  Chambers,  clerk  and  vicar  of  DarW^^^^ 
fardj  and  a  proprietor  of  lands  within  Dariford Frejh^^^erythia 
Mfirjb  in  D^rtford,  from  ferving  the  office  of  col-J.^'^^ 
le&or  and  expenditor  for  the  faid  level.    And  an  affi-md  Expen- 
davit  was  produced,   that   Mr.  Chambers  held  ^heJ|J^^?^b* 
lands  as  vicar  oi  Partfordi    and  that  the  fame  arene!wsew- 
glebe  lands.    And  the  motion  vras  principally  found- «»• 
ed  on  Dr.  Le^i  caCe,  i  Vent.  105.    S.  C.  1  Lev. 
^03.     S.  C  I  Mod.  282.     S.  C.  2  Keb.  693. 

On  the  other  fide  it  was  argued  by  ferjeant  Wright 
and  Mr.  Filmer^  that  a  clergyman  is  not  exempted 
either  by  ftatute  or  common  law  from  the  fervice  of 
t^  office.    The  ftatute  of  Magna  Cbarta^  c.  i.  con- 

F  f  firms 
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Anns  qnly  fuch  privileges  ^fs  clcrgy'tnfetfli'ad  at  cdii^ 
mon  haw  ;  and  the  facpe  tHmgJis'meaftt  by;  loril  Coke 
in  hi^  conlment 'on  this  ftktutc,  Ti  In/ii^.y  where  he 
fays,  that  clergymen  arc  fiot'oWiged*Vo  fcrVt  any 
temporal  afRct ;  as  he  feems  t*©  e)cplkixi  it  in  2  tn/l. 
625.  and  therewith  ajgV^cs.  the  ppinfpn  of  lord  Hott 
in  6  Mod.  x^Os  Thatrtatutc  the'n^fere  does  ex- 
tend to  the  prefent  cafe,  beCalifc  thtyfUci  hi  qUeftioa 
arifes  frtim  ad  of  parHijnlenr.  'And  '^Ix'hath^  often 
beeti  fettled,  tHat  in  reTpi^a  of  cccl^eflajlic^l  pofleflion^,. 
pcrfons  are  not 'exetnpted  ^  from  ,fchaygc8  and  ^offices 
created  by  adl  of  paflia'Menr.  ifhcY^arcybourid  by 
the  ftatute^  of  'Winfdriy  the 'ffetur^s^Tpryepaifin?  of 
bridges^  and'  of  witch  iand.ward'}  notwitlittatfaing 
this  Ult  is  a  perfonaVfervlce,  Md  'of  VtftW  and  Tervile 
nature,  an  J  very  laborious.  5/y/f  i6r,  162.  iRoli 
27  2.  I  Vent.  273.  S.  C.  2  Lev.  139.  S.  C.  3 
**  354/ir^i.  *476.  Clergymen  frequently  ad  as  juftices  of 
peace,  and  in  the  comnjiCion  of  fewers.  Callis*j 
reading  on /ewers  243:  And  they  arc  compellable  to 
ad  in  thefe  offices,  becaufe  the  King  hath  a  right  to 
the  fervices  of  alL  his  fubjeds  Tbeic  ^c^kliallical 
revenues  are  alfo  liable  to  all  parllafnejifarychargcsas 
well  a^  b'ther  eftatcs,  "thougti  the.  bayihchl  of  taxes 
be  a  fefvicc  of  teniirc.  As  to  the.prefent. office,  it  is 
one  of  high  truft  }  it  is  an  office  wKich  tends  topre% 
ferve  the  property' 'of  the  cbiirch,  as  well  as  6(hcr 
•  polTeffions  ;    and  it    is  for  the  benefit  of  the  whole 

country :  And  confcqucnily  it  is  a  very  proper  office 
for  a  clergyman,  and  not  beneath  the.  dignity  of  his 
profeffioft  to  ad  in.  it  is  alfo  material,  tha:t  by  the  fta- 
tute  of  23  H.  8:'c.  5.  a  power  is  givdn  to  the  cotn- 
nnffioners  of  lewers  to  make  expend  itors,  without 
any  exception  ;  and  the  words  of  the  ad  arc,  *'  ac- 
**  cording  to  their  difcretions."  And  the  King'him- 
felf  is  not  exempted  from  this  office ;    for  in  docks 

and 
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and  yards  it  is  exercifed  by  the  officers  of  the  crowc« 
As  to  Dr.  Lee^%  cafe,  the  reafon  given  by  one  of  the 
judges  does  not  hold  here  :  And  as  to  the  prefent 
point,  it  is  only  the  opinion  of  one  judge  againft  aoo- 
dier.  Befides,  this  c^e  may  be  exercifed. by*  de- 
puty ;  and  then  the  reaiba  of  the  privilege  now  claim- 
ed (as  appears  by  the  writ  of  privilege  itfelf)  faiU» 
and  the  principal  (hail  not  be  exempted,  i  Lev.  aj^. 
S.  C.  2  Keb.  309. 

An  affidavit  was  therefore  produced,  ithat  this 
office  is  exercifeable  by  deputy :  And  aUb  that  it  hath 
been  the  conftant  ufage  for  the  commiffio^ers  of 
fcwers,  fmce  the  year  1635.  to  appoint  expenditors 
by  turns  ;  and  that  thirty-four  clergymen  have  ferv- 
cd  this  office  fince  the  cafe  of  the  archdeacon  of  Rq' 
tbejler^  which  was  in  the  time  of  Car.  a» 

In  fttpport  of  the  motion  it  was  argued  by  folicltor 
general  S/r^n;^,  and  Mr.  Cbifpingj  that  the  general 
rale  is,    that  a  clergyman  being  Deo  niilUansj  Ihall 
not  be  obliged  to  intermeddle  in  fecular  affairs.    jP. 
N.  B.  175.     ^  Inft.  3.     •And  the  whole  tenor  of  the  *  P  355 
books  is,  that  they  are  exempted  from  ferving  tem- 
poral offices^  becaufe  perfons.  of  that  profeffion  are 
fuppofed  to  be  always  engaged  in  their  cure  \r  And 
for  the  fame  kind  of  reafon  attornies  arq  privileged 
perfons,  they  being  fuppofed  to  be  always  ^attendanc 
on  the  courts.     Cro.  Car.  389.     1  Vent.  ag.     S.  C.  '  * 
1  Lev.  265.     There  is  no  difference)  as  to*  the  pre- 
fent point,  between  an  office  at  common  law  and  a 
ftatute-office  ;    as  appears  by  6  Mad.    140.  and  The 
^en  and  Henley y  (a J  Eajt.  Ann.'''--^A.  ^^^^^'^  (tlZ^ll  be 
was  there  prayed  to  tlcGt  an  overfeer  in  the  room  of  the  cafe  re- 
a  widow  woman,  who  had  been  chofcn  into  the  office  ;  p^"«**  «* 
and  a  peremptory  one  was  granted,  becaufe  women  4/5..!.But 
arc  excufed  from  ferving  offices  at  common  law,  and  ^ce  on  ihis 
by  the  fame  reafon  they  ought  not  to  be  obliged  toJ^^S*  T^' 

F   f  a  exercifc  Term.  Rep. 
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exereife  thefe  offices  by  ftamte.  As  to  the  ad  of 
H.  8,  the  power  thereby  given  to  the  commiffionert 
to  appoint  officers,  is  not  an  abfohite  one,  but  a  power 
bounded  by  the  law  ;  for  the  words  are,  ^^  dm% 
**  ttkerein,  &c.  after  the  laws  and  ftatotes  of  die 
**  realm^^^/'  And  at  the  time  when  that  aft  wasmade» 
clergymen  were  not  obliged  to  ferve  this  office,  and 
confequently  are  not  ib  tiow.  Neither  can  a  deputy 
be  appointed  under  this  ftatute,  becaufe  he  cannot 
be  fined.     And  it  feems  to  be  fHitic  prindpU  to  bj 

^  that  this  tnay  be  done,  becaufe  u  a  clergyman  is  not 

obliged  to  ejcercife  this  office,  he  need  not  make  a 
deputy.  BHktes,  he  may  not  be  able  to  procure 
one  ;  and  then  muft  himfelf  intermeddle  in  fecolar 
affamrs)  contrary  to  the  above  rule. 

For  thefe  reafons,  and  upon  the  audiority  of  Dr. . 
Lee's  cafe,  and  6  Mod.  140.  the  whole  court  (jP^^ 
juft*  abjinie)  were  clearly  of  opinion,  that  Mr. 
Chambers  k^ not  compilable  to  exercife  this  office; 
the  firft  cafe  being  diredly  in  point,  and 
ftanding  ^pon  bodi  the  reafons  given  in  the 
b<:>oks ;  and  the  other  being  contrary  to  thediftin^- 
oh  taken  between  an  office  at  common  law,  and  un- 
der ad  of  parliament.  And  Lee  C*  )•  laid,  that  the 
ufage  in  this  cafe  hath  no  influence  on  the  prefent 

*  P  9  c6  ^^^^^^^>    f^^  *^^^  exemption  being  claimed  as  a 
^^  privilege,   any  pcrfon  imitled  to  it  may  xertai&Iy 
waive  it  if  be  pleafes. 

A  writ  of  privilege  was  therefore  granted. 


Marjb, 
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Marjb^  enecutrUc^  &fr.  agatinft  Jemedj.  ^•^' »  **" 


1106.  BqU. 
N.  P.  3}a. 


IN  0ffumffit  the  plaintiff  declares,  that  whereas  ^«  Anex«ca. 
5.   (her  tcftator)  in  his  Ufe  time,  at  the  fpecial  ^^^ 
inftance  and  requeft  of  the  defendant  had  drawn,  work  done 
perofed  and  ingroffed  feveral  deeds  and  writings,  and  'Jj^^^l^ 
done  other  bufinefs  for  the  defendant  as  an  attorney,  her  tdiator, 
and  had  alfo  laid  out  zo/,  for  and  on  the  account  oi^^^^l^ 
the  defendant,  and  that  whereas  fince  the  faid  tefta-  out  by  her. 
tor's  deccafe,    the  plaintiff  at  the  like  inftance  and^^J^fJ^ 
rcqueft  had  laid  out  20/.  as  executrix  of  A.  B.  iufinUhingthe 
and  about  other  bufineOi  of  the  defendant,  and  in  3!^e^b 
finifhing  the  faid  deeds  and  writings,  the  fame  having  ube^etil' 
not  been  compleatcd  by  the  faid  teftator,  the  defen-  JJ^jJ^  "Pe- 
dant, in  confideration  of  the  premiffes  after  the  faid  defendant 
tcftator's  death,  promifed  the  plaintiff  to  pay  her  asj.**"**^^^^ 
well  fuch  fums  of  money  as  the  teftator  (hould  de- to thVbtecr 
ferve  for  the  faid  bufmefs,  and  had  been  laid  out  by  <^^>>)  ^^^ 
him  as  aforefaid,  as  fuch  money  as  bad  been  laid  out  mighl'htve 
by  the  plaintiff,  Isfc.  To  this  the  defendant  pleaded  the  '^  •»'  ^  in 
ftatute  of  limitations;  and  the  plaintiff  was  thereupon  H^htT*^ 
jionfuiced» 

And  it  was  moved  laft  Trinity  term  by  ferjeant 
Urlingf  that  the  mafter  be  direded  to  tax  the  defen- 
dant his  cofts.  And  he  argued,  that  fby  the  ftatute 
of  Glouc.  c.  I.  2  H.  8.  c.  15.  and  ^Jac.  i.  c,  3.) 
in  all  cafes  where  the  plaintiff  is  intitled  to  cofts, 
the  defendant  is  fo  too  when  he  prevails :  And  for  a 
confiderable  time  even  an  executor  was  obliged  to 
pay  cofts  }  though  afterwards  it  was  fettled,  that  as 
be  fues  only  en  auter  droits  he  is  not  within  the  fta- 
tute 
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tutc  of  H.  8.  and  that  this  aft  muft  be  taken  in  to- 
\irards  an  expofition  of  the  other  ftatutes  relating  to 
cofts.    ITic  rcafon  of  exempting  executors  from  coiU 

^^557  is,  becaufe  they  are  •fuppofed  to  be  not  conufant  of 
the  rights  of  their  teftators.  Cro.  Jac.  ^29.  ^  Now 
in  the  prcfent  cafe  the  plaintiff  fues  for  what  i$  doc 
to  hcrfelf,  and  upon  a  contraft  made  by  herfclf ;  and 
therefore  this  does  not  fall  within  the  rcafon  before 
mentioned,  nor  the  words  of  the  ftatutes  of  H.  8. 
and  yac.  1.  She  need  not  have  named  herfclf  as 
executrix,  which  is  to  be  confidcred  as  furplufage; 
and  the  inferting  fomc  counts  in  the  declaration  re- 
lative to  the  teftator  is  only  an  artifice  to  fcrecn  the 
plaintiff  from  cofts.  For  thefe  rcafons  the  plaintiff 
ought  to  pay  cofts,  even  fuppofing  that  the  money, 
if  recovered,  would  have  been  aflfets.  Huti.  79- 
Latch  220,  I  Vent.  92,  109.  Jenkins  &f  ux*  againft 
Plume,  Salk.  207.     S.  C.  6  Mod.  91.     S.  C.  Rtf^ 

tiiMod./;j  i^^p^  jinn.\  135,  174,  256, 

On  the  other  iide  it  was  argued  by  lolicitor  gene- 
ral Strangej  that  the  plaintiff  ought  not  to  pay  cofts, 
becaufe  the  duty  arofe  in  the  life-time  of  the  teftator. 
The  original  of  the  defendant's  being  liable  is  the  re- 
tainer of  the  teftator  to  do  bufinefs  for  him  as  an  at- 
torney ;  and  if  he  did  not  retain  the  teftator,  he  is 
not  Jiable  to  this  aftion.  All  that  the  plaintiff  hath 
done  is  the  complcating  the  bufinefs  begun  and  left 
imperfeft  by  her  teftator  as  his  executrix  ;  and  it  is 
cxprefly  allcdgcd,  that  fhe  laid  out  the  money  as  exe- 
cutrix :  So  that  this  redounds  to  the  benefit  of  the 
teftator,  and  the  money  recovered  in  this  aftion 
would  have  been  part  of  the  teftator's  eftate ; 
and  the  prefent  a6tion  could  not  have  been 
maintained  in  the  plaintiff's  name  only. — • 
On  this    fide  were     cited    Salk.     207,   314-    ^ 

r4i;CM.r.Mod.  91,  i8i,     Pauler  ^nd  Delander,  (a)  Trin.  i 

Harrfwr.      Q^  j^  Trovcr  by  an  executor  ;    and  the  converfion 

6«z.  a  Sti«.  785.  S.  P.  Htie  T.  King,  Comyn'f  Rep.  162.     V.  Hsrrit  v.  BoMut  Cu-  T. 

f49rrli»,204« 

was 
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va&Iaid  in..hi$  own  time  :    And  upon  confideration 
t)f  ail  the., books. it  was  held,  that  he  (hall  pay  cofts, 
becaufe  he.  nec;d  pot  have  declared  as  executor.  Port- 
man  and  Cains,,  (b)  Bil.  \i  G,   i.  jn  K.  B.     ^^ht^^l^J^^ 
oabond   by  an  executor,,  the   conuition  of  which  i4i.?.'stra. 
(upon  oyer)  appeared  to  be,  that  the  delendant  (hould  ^^''  - 
not  hunt  in  the  teilator's  ground.     Defendant  plead- 
ed performance,  and  the  plaintiff  ailigns  a  breach, 
(fciL  that  the  defendant   hunted,  llfc.J  in  his  the 
plaintiff's  time.     *Verdi£l   for  the  defendant.     And 
upon  a  motion  to  tax  the  defendant  his  cods,  the     ^  ZS^ 
court  was  of  opinion,  that  the  plaintiff  ought  not  to 
pay  coAs,  becaufe  he  was  under   a  neceflity  of  de- 
claring as  executor  ;  and  therefore  denied  the  moti- 
on.    As  to  the  objedion,  that  the  count  in  the  tcf- 
tator's  name  is  here  inferred  by  artifice,  in  order  to 
intitle  the  plaintiff  to  cofls  ;    it  was    anfwered,    that 
fuppofmg  this  adion  to  have  been  brought  both  in 
her  own  right,  and  alfo  as  executrix,  the  declararioa 
would  have  been  ill  on  demurrer.     To  which  point 
Lee  C.  J.  agreed. 

But  the  court  doubting  of  the  principal  quedion, 
and  the  fame  depending  upon  the  particular  manner 
in  which  the  declaration  was  penned,  copies  thereof 
were  ordered  to  be  delivered  to  the  Judges,  and  the 
cafe  to  ftand  over  for  the  opinion  ot  the  court.  And 
this  was  now  delivered  by  the  chief  juftice  to  the  fol- 
lowing effc6t. 

In  order  to  determine  the  prcfent  queftion,  it  will 
be  proper  to  inquii;'e  how  the  law  ftands  as  to  the 
point  of  executors  being  obliged  to  pay  cofts.  The 
general  rule  is,  that  an  executor-plaintiff  ought  not 
io  pay  cofts  upon  a  nonfuit ;  and  the  reafon  is  found- 
ed upon  the  words  of  the  flatutc  of  if.  8.. agreeably 
to  which  the  fubfequent  aft  of  Jac.  i.  hath  been 
taken*     Upon  this  reafon  a  great  ftrefs  was  laid  by 

Mr, 
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Mr.  juftice  Eyre^  in  the  cafe  cited  of  Pankr  and  Dh 
lander  \  where  he  faid,  that  the  foundation  ofetcof* 
ing  eitecurors  from  cqfts  it  not  that  what  they  reco* 
vef  is  for  their  ov^n  benefit,  but  it  is  that  thev  are  not 
within  the  words  of  the  ftatute  of  H.  8.  which  men- 
tions ''  adions  brought  on  contraSs  made  between 
"  the  plaintiff  or  ^ny  other  perfon,*'  and  ••  for  of- 
^^  fences  and  wrongs  perfonal  imipediately  fuppofed 
"  to  be  done  to  the  plaintiff,  &f^.**    Now  where  an 
executor  is  plaintiff,  though  the  caufe  of  a£tion  ac« 
crues  to  him  as  fuch,  yet  if  he  need  not  name  him- 
feif  exccuti^r,  he   is  liable  to  cofts.     And  fo  it  was 
held  in  the  cafe  of  Nicolas^  admnijirator  of  Wilbore^ 
(0  ?  Lord  and  KiliigreWi  (c)  HsL  i  o  fT.  3,  in  C»  B.     Adion 
Rmym.436.  by  an  adminiftrator  of  a  foldier  againil  the  colonel 
*  359  for  the  arrears  of  •pay  paid  by  the  agent  to  the  de- 
fendant after  the  foldler's  death,  as  tor  money  re- 
s.  p.  Bang*  ccived  for  the  plainti^'s  ufe  ;  And  the  plaintiff  being 
Bamw**'  nonfuited,  the  qucftion,  was,  whether  he  ought  to 
J 1 9.  Smith  pay  cods.    It  was  urged  by  the  defendant's  counfel, 
It^^'  that  the  plaintiff  njuft  pay  cofts,  as  the  aftion  is 
K«P^a  R.  brought  for  money  received  for  his  ufe  fince  the 
477-         inteftate's  death,  and  the  naming  him  adminiftrator 
is  furplufage  ;  and  that  it  had  been  often  fo  determin* 
ed.     And  Treby  C.  J.  faid,  that  as  the  plaintiff  bath 
counted  for  money  received  for  his  ufe  fince  the  in- 
teftate's  death,  the  naming  him  adminiftrator  is  no- 
thing to  the  purpofe ;   and  it  muft  be  taken  as  it  ap- 
pears on  the  declaration.    To  which  PaweljixA.  a- 
greed.    The  fame  point  is  laid  down  as  a  general  rule 
by  Holt  C.  J.  in  the  cafe  cited  of  Jenkins  and  his  wife 
againft  Plume^  i  Salk.  207.  The  c?ife  indeed  of  Eaves 

and 
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and  MocafOy  in  Salk.  3i4.t  (and  which  is  cited  in^f"!*,*^"" 
Jefduns  and  Pbme  as  an  infimul  ctmputajpei)  is  con-  *^*    ^' 
trary  to  this :  And  I  have  fern  a  manuCcnpt  report  of 
the  fame  cafe,  which  agrees  with  the  report  thereof  in 
Salkeld.     But  it  does  not  appear  who  were  in  court ; 
and  the  determination  feems  to  be  a  very  extraordi- 
nary one.     That  cafe  mud  not,   I  think,  ftand  for 
law,  it  bein^  diredly  contrary  to  yenkins  and  Plume^ 
which  was  ^bfequcnt  to  it ;  and  alfo  to  Nicolas  and  . 
KUUgtew^  which  was  before  it :  Both  of  which  cafes 
are  ezadly  agreeable.    And  herewith  agrees  the  cafe 
of  Wallis  and  L^to/r,  {d)  Mich.  4  Ann.    AStxon  on 
the  cafe  as  executor,  wherein  the  plaintiff  fct  forth,  ^^J^^ 
that  the  defendant  was  indebted  to  him  for  money  of  m^ 
the  teftator's  received  by  the  defendant  after  the  tef- 
tator's  death  to  his  ufe,  ^c.   and  it  was  objefted, 
that  there  was  no  profert  of  the  letters  teftamcntary. 
But  Holt  C  ].  faid,  that  the  declaration  being  ground- 
ed upon    a  promife   made  to  the  plaintiff  himfelf, 
the  naming  him  executor  was  furplufage,  and  there- 
fore  there  was  no  need  of  a  profert :   And  judgment 
was  given  for  the  plaintiff.     So  in  trover  by  an  exe- 
cutor, where  he  declares  upon  his  own  poffefTion, 
atid  a  converfion  in  his  own  time,  he  is  fubje£t  to 
cofts  ;    as  it  was  held  in  PauUr  and  Delander^  Paf. 
I  G.    f.  and  in  ■     ■■  ■-  againft  Shafto.    In  aftions 
brought  upon  zninjimur^computafet  with  the  execu- 
tor, there  was  fome  doubt  formerly,  whether  he  be  •  p  ^g^ 
liable  to  cofts  ;    but  it  is  now  fettled  that  he  is  not,        ^ 
becaufe  the  accounting  with  the  executor  doth  not 
create  any  new  duty.     T.  Jones  47.    Upon  thefe  au* 
thorities  it  is  very   clear,  that  where  an  executor- 
plaintiff  by  his  declaration  (hews   a  caufe  of  zGtion 
accrued  to  himfelf  fincc  the  death  of  his  teftator,  he 

is 
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IS  fubied  to  cods.  And  fo  it  is  where  a  plaintiff  hath 
a  caufe  of  action  as  executor,  and  another  caufe  o( 
adion  in  his  own  right,     ^ones  and  Wilfon^  (e)  Mich. 

%l!'  ^'  8  Ann.  AJfumpftt  by  an  adminiftrator  ;  and  he  lays 
in  one  count  a  promife  made  to  his  inteftatc,  and  in 
another  count  a  promife  is  laid  as  made  to  himfclf ; 
defendant  pleaded  non  ajfuntpfti^  and  the  plaintiff  was 
nonfuited  :  And  it  was  held,  that  he  mult  pay  cods 
for  all,  becaufe  the  nonfuit  goes  to  the  whole.  The 
cafe  cited  of  Portman  and  Caine  (which  hath  been 
very  rightly  cited)  is  certainly  law,  becaufe  there  the 
contraft  was  made  with  the  tcftator  himfclf  :  And 
conformable  therewith  is  1  Vent  92.  But  thefc  cafes 
are  not  contradictory  to  the  others  before  cited. 

'I  he  next  matter  to  be  confidered  is,  whether  up- 
on the  ftatc  of  the  prefent  cafe,  and  the  above  au- 
thorities, the  plaintiff  ought  to  be  excufed  from  co(k. 
Now  here  is  no  exprcfs  contrad,  but  in  the  firft  part 
of  the  declaration  there  is  a  quantum  meruit^  and  an 
affumpftt  for  bufmefs  do^e,  and  money  laid  out  by 
the  teftator.  If  this  were  all,  the  plaintiff  would  have 
been  obliged  to  fue  as  executrix,  and  confcquently 
would  not  be  liable  to  cods.  But  then  (^e  goes  on, 
and  fays,  that  (he  laid  out  money  hcrfelf  after  the 
teftator's  death,  &f^.  Now  this  (he  might  have  re- 
covered in  her  own  name,  it  being  no  contraft  be- 
tween the  teftator  and  defendant,  but  only  a  quantum 
meruit ;  on  which  count  fte  could  have  recovered  no- 
thing but  what  was  laid  out  by  hcrfelf.  It  is  indeed 
alledged,  that  the  plaintiff  laid  out  this  money  as  exe- 
cutrix ;  but  notwithftanding  this,  and  though  the 
money  recovered  would  have  been  affcts,  yet  as  (he 
would  have  been  fubjed  to  cofts  if  (he  had  made  hcr- 
felf plaintiff  in  her  own  right,  •as  Ibe  might  have 

•  P  36 1  done,  (he  (hall  not  be  excufed  from  cofts  now.    So 
in  trover,  where  the  goods  are  taken  out  of  the  exe- 
cutor's 
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cntor's  pofleflioD,  though  after  thie  recovery  the  da* 
mages  will  be  aflets,  yet  be  is  fubjed  to  cofts ;  as 
appears  by  the  cafes  before  cited. 

We  are  therefore  all  of  opinion,  that  the  defen- 
dant is  intitled  to  cods.  And  a  rule  was  granted 
accordingly  for  the  taxing  them. 

hote ;  Upon  the  firft  argument,  the  court  inclin- 
ed to  be  of  opinion,  that  if  a  contract  is  made  with  a 
tefiator,  and  begun  by  him,  and  after  his  death  is 
compleated  by  his  executor,  and  it  be  one  intire  con- 
traft,  the  executor,  in  an  aftion  brought,  by  him 
thereon,  is  not  fubjeft  to  colls,  becaufe  the  matter 
arofc  in  the  tc(lator*s  time,  and  the  executor  was  ob- 
liged to  perfed  it  out  of  the  aflfets,  and  is  liable  to  an 
aftion  if  he  does  not.  And  Chappie  juft.  put  the  cafe, 
where  one  undertakes  to  levy  a  fine,  and  dies  before 
it  be  compleated,  ^c.  But  in  the  principal  cafe  the 
contract  is  not  intire. 


The  King  and  ibe  inhabitants  of  Hareby. 


MOTION  by  Sir  Thomas  Abney  to  quafli  an  or-^^^''^ 
der  of  juftices  for  the  removal  of  a  pauper,  mUTftatc 
r  there  was  no  complaint  fet  out  therein  :  And  th«t»com. 
this,  he  faid,  had  been  held  a  fatal  objcflion.     To^alTeM'be 
which  it  was  anfwered  by  Mr.  Makepeace^  that  it  is  J«ft»c«- 
pnly  matter  of  form.  "'*  *^'' 

But  per  curiam^  {Page  juft.  abfente)  This  is  the 
foundation  of  the  jurifdi£tion  of  the  juftices  \  and 
therefore  they  qualhed  the  order. 

Seci  S»lk.  iioi.  5  Mod.  149.  Foley  S4.  Comb.  35-.  T!ie  order  mu ft 
|latc  that  complaint  was  made  by  the  Churchwardens  01  Overfeers. 

Rcdv:sr 
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•  P  36a  ^Redway  againft  Poole. 


Writ  of  In-  ]i  yf  OTION  by  fcrjeant  Draper  to  amend  a  writ 
meiS^by  iVJL  ^^  inquiiy,  by  altering  the  return,  and  mak- 
miVing  the  ing  it  Conformable  to  the  award  thereof  upon  the  roll, 
g^ie'to  And  he  argued,  that  there  is  no  fuch  return  as  is 
the  award   mentioned  in  this  writ ;  and  here  is  fomething  to  a- 

Anlc  77.  ^^^^  ^y;  -^^  ^^  ^^^^^  ^^'*-  5^*  Hammond  and  Gat* 
liffe^  HiL  11  G.  2.  in  K.  B.  and  Hughes  and  Alva* 
rez^  there  cited. 

On  the  other  fide  it  was  urged  by  Mr.  Demfon^  that 
this  is  a  void  return,  no  day  being  given  to  the  party. 

Bur  notwithftanding  this  objedion,  the  court  gave 
leave  to  amend  on  payment  of  cofts. 


S.C.  Bur. 

^^'  "^'i.      ^^^  /^rj^^j  of  Woolftanton  and  Utoxeter  in  tbc 
Bott.145.         ^  county  of  Stafford. 


Sof  a  pf-  A  N  order  of  juftiees  was  made  for  the  removal 
riihappren. /^  of  a  paupcr  from  Woolftanton  to  Utoxeter  \ 
^1n  arSr^h^c'i  upon  appeal  was  quaflied  :  And  the  cafe,  as 
der  of  fefli.  fet  out  in  the  order  of  feffions,  was  this : 

ons,it  J8  ob- 
jediedy  ift. 

That  it  was  ftated  that  one  of  the  indentures  was  fealed  <<  by  J.  S.  overfeer  of  the  poor  )** 
Mrhereas all  the overfeert  ought  to  have  coDcorred.  ad.  That  the  boy  himfelf  was ooparty 
to  the  indenture.  3d,  Thai  it  did  not  appear  for  what  time  he  was  bound.  4tb.  Thai  the 
indentures  were  ftampt  with  one  fix-  penny  ftamp  only.^Thefe  obje^ions  orcrrukd ;  but 
^v.  whether  it  ought  not  to  appear  that  one  of  the  juftiGcs  aflentios  was  of  the  StatrMm  f 
Fraud  capnot  be  prefumed.  "^ 
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The  pauper  was  bound  apprentice  by  indenture  to 
a  weaver  at  Utoxeter^  who  had  with  him  9/.  lox.  (the 
£une  being  parifli-money),  but  he  had  no  (lock  or 
work  to  employ  the  apprentice  in.  One  of  the  in* 
dentures  was  fealed  and  delivered  by  the  mailer,  and 
the  other  by  "  J.  S.  ovcrfecr  of  the  parifli  of  Wool- 
^  Jkmtm ;''  and  the  indentures  were  allowed  and 
confirmed  '*  by  two  juftices  of  the  peace/'  but  the 
boy  was  no  party  thereto,  and  they  were  damped 
with  one  fizpcnny  {lamp  only,  [|wbich  was  the  point 
the  feffions  founded  their  opinion  upon].  The  ap- 
prentice was  a  cripple  from  his  birth,  and  not  ^ca-  *  P  363 
paMe  of  doing  any  bufmeft  ;  and  was  carried  to  his 
mafler  on  an  horfe  behind  his  grandmother  againfl 
his  confent :  And  he  lived  fix  or  feven  months  with 
his  mailer,  who  then  abfconded. 

It  was  moved  this  term  by  folicitor  general  Strange^ 
that  the  order  of  feifions  be  quaflied.  For  (as  ne 
argued)  though  die  boy  was  not  a  party  to  the  inden- 
tures, yet  as  the  binding  was  by  the  overfeer  of  the 
parifli,  and  with  the  concurrence  of  two  juftices,  it 
is  fuffidcnt  upon  the  ftatute  of  43  EL  c.  a.  /.  5. 
And  as  to  the  objedion  arifing  from  the  ilamping, 
all  indentures  of  apprenticeihip,  where  the  binding 
is  by  pariih-money,  are  excepted  from  the  additional 
duties,  by  8  A.  c.  9.  yi  40.  and  the  padicc  in  fuch 
cafes  always  hath  been  to  flamp  the  indentures  with 
one  fizpcnny  ilamp  only.  The  confequence  hereof 
is,  that  by  the  pauper's  living  with  his  mafler  above 
forty-days,  he  gained  a  fettlement  at  Utoxeter. 

C5n  the  other  fide  it  was  argued  >y  Sir  Thomas 
Ahnejj  Mr.  Le^  and  others,  that  in  this  cafe  the 
bindmg  was  void;  (i)  Becaufe  it  does  not  appear 
that  one  of  the  juilices  who  confirmed  the  orders  was 
of  the  quorum^  it  being  only  faid,  ^^  two  of  his  Ma* 
•*  jcily^sjuflaccs  of  thepca9e.**    By  the  43  EL  it  is 

neceflary 
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ncceflary  that  one  of  the  jufliccs  be  of  the  quorm\ 
for  the  words  of  the  fedion  relating  to  this  point  arc, 
*•  by  two  jufticcs  of  peace  aforefaid ;"  which  mud 
refer  to  the  firft  feftion,  which  mentions  "  two  ]uf* 
tices,  one  whereof  is  of  the  quorum.*'  (z)  AUthe 
overfeers  ought  to  have  concurred  in  the  indentures ; 
whereas  it  is  flated  only,  that  one  of  them  was  fealed 
by  "  y.  S.  overfeer  of  the  poor,  &fc.'Vandtbougti 
it  is  mentioned  afterwards,  that  the  binding  was  by 
the  overfeers,  yet  this  is  to  be  rejeftcd,  as  being  re- 
pugnant. (3)  The  boy  himfelf  is  no  party  to  the  in- 
denture, which  is  a  ncceflary  requifite  upon  the  Ilatute 
of  c^^  4W.  &  M.  c.  II.  /.  8.  1  SalL  479.  S.  C. 
5  Mod^  329.  (4)  It  does  not  appear  for  what  time 
the  apprentice  is  bound ;  whereas  by  the  43  EL  the 
•  p  364 binding  ought  to  be,  in  the  cafe  *of  a  male  child, 
until  he  •  be  twenty-four  years  old.  And  therefore 
where  the  binding  is.  not  for  that  time,  it  is  infuffi- 
cicnt  i;o  gain  a  fettlement ;  as  all  powers  created  by 
ad»pf  parliameiit  muft  be  exactly  purfued.  (5)  The 
[a)  %  stn.  indentures  are  not  duly  ftampt.  And  in  the  cafe  of 
903. 1  Bar.  Thefarijhcs  of  Cureden  and  Leland^  (a)  for  that  rca- 
J^et  ^^^'  fo^  3t  binding  was  held  to  be  infufficient  for  gaining 
a  fettlement. 

It  was  alfo  objeded,  that  the  binding  and  fcrvice 
appears  to  have,  been  fraudulent ;  it  being  ftated  that 
the  Boy  was  a  cripple,  and  incapable  of  doing  any 
bufmcfs  ;  that  he  was  carried  to  the  mafter  by  force, 
and  that  the  matter  had  no  ftock  or  work :  All  which 
circumftances  are  evidences  of  fraud.". 

It  was  replied  by  Mr.  folicitor  general  and  Mr. 
Fordy  in  anfwer  to  the  feveral  exceptions  taken  to 
the  binding ;  (1)  That  the  claufe  in  the  43  £/.  men- 
tions only  *'  juftices  of  peace  aforefaid."  without 
faying  ^'  fuch  jufticcs  as  aforefaid  :"  And  in  the  third 
fcQion  mention  is  made  of  jufticcs  of  peace,  with- 
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out  requiring  one  to  be  of  the  quorum.  Bcfides,  the 
feffions  knew  whether  cither  of  the  juftices  who  made 
the  original  order  was  of  the  quorum  or  not :  And  as 
it  is  dated,  that  the  indentures  were  allowed  and 
confirmed  by  two  juftices,  without  their  making  any 
doubt  thereupon,  all  ncceflary  ingredients  are  to  be 
intended  as  well' in  the  cafe  of  an  order  as  of  a  fpe- 
cial  verdia.  Earl  of  Shrewsbury's  cafe^  9  Co.  51*.  A.  (2) 
It  muft  be  taken  that  J.  S.  was  the  only  ovcrfcer, 
which  is  not  unufuaK  (3)  By  the  4  ^  El.  the  ovcr- 
fcers  and  juftices  only  are  impowered  to  bind  poor 
perfons  apprentices,  without  making  the  concur- 
rence of  t^e  apprentice  nec^flfary  ;  and  if  this  was  the 
cafe,  the  ftatute  might  eaflly  be  evaded.  Befides, 
it  would  be  intirely  ufeicfs,  as  no  adtion  can  be 
brought  againft  tiie  apprentice.  (4)  It  is  never  ftat- 
cd  in  coders,  that  the  binding  is  till  twenty -four: 
For.  as  to  this  the  ftatute  is  direftory  only,  and  it  is 
only  a  circumftance  intended  for  the  benefit  of  the 
mafter  ;  and  at  fartheft  the  omiffion  hereof  makes  the 
binding!  voidable  •only.  Agreeable  to  this  are  the  •  P  ^6^ 
deter  miiiations  in  the  cafes  of  The  inhabitants  of 
Cberburj  and  Arfcot^.(Jb)  Rafl.  pG.  2.  (where  the  (*)Po^. 
binding  was  till  twenty-three)  and  of  St.  Peter* s  and^^^* 
St.  Nieolas.  in  Ipfwicb,  (c)  Trin.  10  G.  2.  Where  W»sw. 
one  was  bound  apprentice  for.  four  years  only ;  and  ^"^  e\  91"^' 
yet  it  was  held  £afficient  to  gain  a  fettlement.  As  to 
the  laft  objedion  to  the  binding,  this  hath  been  alrea* 
dv  anfwered.  But  fuppofmg  the  objedions  to  the 
bmding  to  be  material,  yet  as  here  hath  been  a  co- 
lourable one  at  leaft^  and  the  pauper  aftually  lived 
under  it  for  above  forty  days,  he  hath  gained  a  fet- 
ilemcnt  by  the  3,  4  ff.  &f  M.  for  it  would  be  very, 
inconvenient  if  fettlements  under  apprenticeftiips  were 
to  be  fct  afide,  becaufe  every  requifuc  relating  to  the 
iindlng  be  not  exa&ly  purfued. 

As 
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As  to  the  obje£tion  of  fraud,  it  was  anfwei^ 

that  though  there  be  circumftances  Oiewn  which  ]&- 

Bar  s.  c.  ^^^^  fraud,  yet  this  is  a  fa£t,  aod  cannot  be  pre* 

60/167. '  fumed,  but  muft  be  ezpr^y  ftated  in  orders  as  well 

as  in  fpecial  verdi£b. 

For  thefe  reafons  all  the  obje£Uons  taken  to  the 

feflions  order  were  o¥er-ruied  by  the  whole  court, 

(Page  juft.  ab/ente)  except  only  the  firft  objedion  to 

Poll.  37X.  the  binding,  which  the  court  took  time  to  codider 

of. 


The  King  againft  Dr.  Betti/vmib. 

p»t*f">t    A  Mandamus  was  granted^  coxmafliidiOg  the  jndge 

to^n  the    XJl  of  the  prerogatim  court  of  Cottteriwrf  to  ff^ 

ccciefiafti.  probate  of  the  will  of  Bridget  Blmket^  deceafed,  to 

^ccra?ng  ^er  executors  :    To  which  it  was  retwnod,  that  bc^ 

the  validity  ferc  the  Coining  of  the  writ  a  fait  was  anftittttcd,  and 

^Jlliwrn*  is  "°^  pending  in  the  prerogative  courts  betwoea 

CO  a  manda^  F.  B.  uatural  brothcrand  next  of  km  of  theiattl  B.  A 

To^.r^'^of  the  one  part,  and  the  faid  executors  of  tbc  pAcr 

thereof,     part,  touching  the  validity  of  ttieiaid  will. 

*  P  366     *And  a  peremptory  mandanau  was  now  prayed,  for 

that  this  is  an  ill  return,  and  .made  ooly^io^dehy* 

And  Cartb  j^sy.    S.  C  Stdlu  aq^    Lord  Ltm^ 

,derrf%  cafe,  and  the  late  cafe  sA  the  lord  At^^% 

were  cited  on  this  fide. 

t  nng  and  Dr.  Bettifw^rtb,  Euf.  «o  G.  4.    Motion  by  fajewit  ^0^  ^ 

a  mandamut  to  grant  Probate  of  the  wiil  of  the  hte  earl  of  Ai^Jt^  to  ^!^ 

cutor.    And  though  a  caveat  wat  entered^  sod  ^  cooanillion  of  appni^"^ 

prayed  by  the  preient  «iri  of  Afigkfta  as  creditor,  yet  as  the  vaUditjr  of  die 

*2Stra857twiJl  was  not  difpated,  a  wumdamtit  was  granted.    And  lotd  iMidta^rrj^ 

Fits  G.125.  cafe,  *  Hii.  3  G.  a.  was  there  cited*  wbetc  the iJune  thiPg  .ww  done  ■»» 

J  Barnard,  the  like  circumltances.    (A) 

»80.  Qj 


HILARY  TERM,  laGfeO.  IL  1738. 

On  the  other  fide  it  wai  argued  by  Sir  Thomas 
Abney^  that  there  is   no  cafe  wb^re  an  eccleftaftical 
judge  has  been  commanded  to  grant  probate  or  ad- 
ftiiniftration  pending  a  fuit  concerning  the  validity 
of  a  will ;  and  yet  in  Woolqfton  and  Walker^  (a)  (about  W  ^^^ 
four  years  fince)  it  was  folemnly   determined,  that  576.*  Fiiio! 
infuch  cafe  the  adminiftration  would  be  good.     Be-  ><'*-  *57- 
fides,  this  mandamus  is  not  founded  upon  any  aft  of  b*r.*4j*3. 
parliament.     And  Mich.  4    G.    2.   (b)  where    one  ^*V  ^^  ^• 
Smithy  the  grandfather,  prayed  a  mandamus  to  have  FhioTsz 
adminiftration  during  minority  granted  to  him,  it  *  s^*^*  <9>« 
was  faid  by  the  chief  juftice,    that  there  is  no  in-  al^^s^. 
ftance  of  fuch  mandamus  where  it  does  not  fall  under 
fome  zGt  of  parliament :    And  there  it  was  alfo  faid, 
that  fuch  mandamus  is  not  grantable  where  the  feve- 
ral  perfons  claiming  adminiftration  are  related  in  the 
fame  degree  to  the  inteftate.     In  the  prefent  cafe  the 
will  relates  wholly  to  perfonal  eftate,  fo  that  the  fpiri- 
tual  court  is  the  fole  judge  whether  it  be  good  or  not. 

And  per  tot*  curiam,  a  very  fufficient  caufe  is  here 
returned  for  not  granting  probate :  And  what  makes 
the  cafe  the  ftronger  is,  that  the  perfon  who  contro* 
verts  the  will  is  next  of  kin  to  the  deceafed,    and 
confequently  is  intitled  to  adminiftration  if  the  will  be 
not  good.     The  whole  matter  is  alfo  within  the  jurif- 
diftion  of  the  ecclefiaftical  court.     And  befides,  this 
court  will  not  grant  a  mandamus  in  any  inftance  but  *  P  ^67 
in  fuch  cafes  as  are  within  *afts  of  parliament,  and 
hy  way  of  carrying  the  precepts  thereof  into  execu-^ 
tion.     And  Lee  C  J.  cited  Grafs  cafcj  Comb*  454. 
and  The  King  againft  the  Bijhop  of  Litchfield  and  Co^  («)  %  stru. 
ventry^  (c)  Mich,  g  G.   2.     A  mandamus  was  there  ^J^^j^ 
granted  to  the  bifhop  to  admit  a  perfon  ufher  of  the  365,  ^%i. 
frce-fchool  in  Coventry  ;  to  which  he  returned,  that 
a  caveat  had  been  entred  againft  licenflng  fuch  perfon, 
^vhich  fuit  was  then  pending  :  And  the  court  allowed 
the  return.  The  lord  chief  juftice  alfo  faid,  that  there 
G  g  was 
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(^)Seeifor  ^jg  ^  i^jg  ^gjjg  /^^\  /^i^hcro  it  was  moved  to  difcham 
«iwrr^,iBar.  2  manoamus  for  grantiag  adimniltration,  ^ «m  ^rr«»itf 
Mrd.4»o.  smanavii^  a  fuit  being  then  pending  in  the  fpiritual 
court  concerning  a  will :    i^nd  the  court  was  of  opi- 
nion, that  it  ought  to  be  difchargedy  for  the  rcafons 
before  mentioned. 

In  the  principal  cafe  a  peremptory  mandamus  was 
therefore  refufed. 

S?e  Bex  v.  H^,  4  Bur.  %2^S,  >  BUcA.  66S.  S.  P. 


Eaftcr 


OBESE 
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Sir  WiUiam  Lee,  Chief  Juftice. 


Sir  Francis  Page^ 
Sir  Edmund  Probyn 
Sir  William  Chappie, 


;,  >Juftices, 

»  3 


Davenport y  on  the  demife  of  Kirkby^  againft  Jack/on. 


IN  ejcf^ment  it  was  moved  by  ferjeant  Booths  to- in  ejea- 
wards  the  latter  end  of  the  iaft  term,  that  defen-  ""^nf.  ^?^ 
dant  may  be  at  liberty  to  plead,  that  the   lands  in  fft^'alS 
qoeftion  are  in  the  county-palatine  of  Lancajier.         the  jonfdic- 
To  which  it  was  objcfled  by   foUcitor  general  [ui°\o*J^g^ 
Strange  and  Mr*  Denifmj  (i)  That  the  affidavit  upon  c«ufc  wai 
which  the  motion  was  originally  made  is  intitled  inlSe'ifJ'f 
the  name  of  the  cafual  ejc&or,  and  the  rule  to  (hew  the  tenant 
caufc,  ^c.  is  in  the  name  of  the  tenant  in  poffeffion ;  o^f^unhe 
which  is  wrong,  it  being  impoffible  to  maintain  an  affidavit  to 
indiaincnt  of  perjury  on  that  affidavit.     And  Iaft  ^7,"i;tued 
^^i  in  Crofts  and  Wells ^  a  rule  was  difcharged  forintiMHaiiM 
Jis  reafon.     (2)  In  the  affidavit  and  rule  the  title  is, "^'^l^V 
*'  Davenport  on  the  demi/e  of  Kirkby^^  only,  whereas  the  rule  ' 

G    C    2  ;j  therefore 

^  8    *  "difcharged. 
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it  fliould  have  been  faid,  " of  Kirkby  and 

*^  Lee ;"  becaure  the  fir  ft  count  in  the  declaration  is 
founded  on  a  joint  demife  of  both.     There  is  indeed 

•  p  g^  another  *on  the  demife  of  L^^  only,  but  his  name  is 
^  ^  not  mentioned  in  the  title.  (3)  The  declaration  be- 
ing delivered  before  the  eflbin  day  of  the  laft  term, 
the  prefent  application  ought  to  have  been  made  by 
the  pradice  or  the  court  within  the  four  days  of  diat 
term :  But  after  the  defendant  is  in  cu/lodia  mw^  be 
cannot  apply  for  leave  to  plead  to  the  jurifdidion. 
Cartb.  355*  (4)  It  does  not  appear  that  all  the  te- 
nants live  in  the  county  palatine  of  L. 

On  the  other  fide  it  was  argued  by  Sir  Tbmas 
Abney  and  ferjeant  Bwrtkj  (i)  That  it  was  impoffibie 
to  intitle  the  affidavit  otherwife,  there  being  at  the 
time  of  making  it  no  other  defendant  in  court  befide 
the  cafual  ejedor.  And  in  Jones  and  Hammond^ 
Eqft.  5  G.  St.  in  this  court,  upon  a  motion  by  Mr. 
Reeve  for  leave  to  plead  antient  demefne  in  ejedment, 
the  affidavit  was  intitled  in  the  name  of  Rbode^  the 
cafual  eje&or,  and  the  rule  was  taken  out  as  againft 
the  tenant  in  pofleffion.  And  the  cafe  cited  r^n/ra, 
of  Crofts  and  Wells^  was  made  up  by  confent.  (a)  It 
is  ufual  to  name  not  all  the  leflees,  but  only  thefirft 
that  is  mentioned  in  the  declaration.  And  it  is  fwom 
by  the  affidavit,  of  which  the  declaration  is  made  a 
part,  that  the  defendant  was  fervcd  with  a  copy 
thereof ;  fo  that  it  appears  plainly  to  be  the  declara- 
tion in  the  caufe.  (3)  This  application  was  made 
within  two  days  after  the  appearance  of  the  prefent 
defendant:  And  where  an  eje&ment  is  brought  for 
land  lying  in  a  county»palatine,  it  may  be  in^poffible 
to  apply  within  the  four  days.  To  this  point  were 
cited  Jones  and  Hammond  before  mentio^^ed,  aod 
Thrujiout  on  the  demife  of  lady  Lawley  and  H^aji^ 

(m)  X  B«f^  {a)  a  tenant  of  lady  Falconbridge^  Trin.  3,  4  G.  2- 

365. 
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ia  this  court.     (4)  It  appears  that  all  the  hnds  lie  ib 
the  county-palatiae  of  L.  and  therefore  it  is  not  ma- 
terial where  the  tenants  live.    And  in  the  cafe  of  Ac-  ^„^ 
tan  and  Somner^  it  was  not  pretended  that  in  fuch  193. 19%. 
cafe  an  a&ion  lies  in  this  court. 

But  per  inff.  cur\  It  is  an  eftabliflied  point,  that  a 
rule  in  one  caufe  cannot  be  fupported  by  an  affidavit 
made  in  ^another.  And  though  in  ejeSment^  after  #  p  ^^^ 
the  tenant  in  pofleffion  appears,  it  is  the  fame  caufe  ^' 
in  confequence  that  it  was  before,  yet  he  then  is  the 
defendant ;  and  therefore  an  affidavit  made  in  the 
caufe  whilft  it  was  between  the  leflbr  and  the  cafual 
eje&or  cannot  be  applied  to  him.  This  objeftion 
does  not  appear  to  have  been  taken  in  Jtmes  and  Ham-- 
nwidi  and  that  oi  Crofts  and  Wells  is  in  point. 

Upon  this  obje&ion  therefore  the  court  difcharged 
the  rule,  without  giving  any  opinion  on  the  other  ob- 
jections. 


AJhford  againft  Hand. 


ACTION  on  the  cafe  by  an  indorfce  upon  a  note  indorfee  of 
of  hand  for  paying  5/.  5/.  by  inftalments  ;  and  bHy li^ 
the  laft  day  of  payment  being  not  yet  come,    he  ftaimentt, 
counted  only  for  fuch  part  as  was  due :  For  which  he  Se^ift  i^ 

had    averdid.  of  payment, 

And  it  was  moved  by  Mr.  Lacey  in  arreft  of  judg.  ^^""^ 
ment,  (1)  Thatanadion  is  not  maintainable  upon  that  has  be* 
this  note  till  all  the  days  of  payment  arc  incurred/''"^  ^"•• 
becaufe  it  is  ,an  intire  contraft  for  one  intire  fum, 
though  it  be  to  be  paid  at  diflFercnt  times.    And 
what  fliews  this  to  be  an  intire  contra£t  is,  that  the 

plaintiff 
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jplaiiittf  as  xndorfee  can  declare  odly  da  ibtf  Aott. 
Owen  42.    Co.  Lit.  agn.  b.    And  liidiiglk  it  tttav  be 

faidtfaat  this  a6kxoii  fbunds  in  damgcs^  y«t  fhtleaft 
variance  from  the  note  would  be  Altai,  (t)  TIk 
plaintiff  ought  to  have  counted  for  th^  whote  ttioney. 
Cro.  Joe.  505. 

It  n^as  anfwered  by  Mr.  Mofft^  and  fo  it  trss  re- 
folved,  ( 1 )  That  though  in  the  cafe  of  an  intire  con- 
trad  sui  adipn  cannot  be  brought  till  all  the  days  arc 
pad,  yet  where  theadion  founds  in  damages,  (which 
is  the  prefent  cafe)  the  plaintiff  may  fue,  in  order  it 
recover  damages  for  every  default  made  in.  payment 
And  foisCo.  Lit.  092.  b.  (2)  It  is  unreaibnable  that 
*  P  371  an  adion  muft  be  *^brought  for  money  not  due;  and 
the  cafe  in  Cro.  Jac.  505.  is  a  vfery  extraordinary 
one :  But  it  does  not  prove  this  declaration  to  be  iU« 

The  motion  was  therefore  denied. 


s.^C.  Ant.  y^^  farijbes  of  Wooljlanton  and  Utoxeter. 


One  of  the  TH  HIS  cafc  was  now  ftirred  again :  And  it  was 
j"ft'j«  con-  J^  urged  by  Sir  Thomas  Abney  and  Mr.  Bircb^  that 
dentures  of  hy  the  43  El.  c.  2.  it  is  neceffary  that  indentures  of 
apprentice-  apprcnticclhip  be  confirmed  by  two  juftices,  yaor«m 
iliof  the  ^^^  '  ^^^  ^^^^  being  a  judicial  a£t,  it  ought  to  ap- 
iswif*.  A  pear  on  the  face  of  the  order  to  have  been  executed 
L I  fyelhi  according  to  the  letter  of  the  ftatute,  and  cannot  be 
order  of  fcf.  intended.  ^  Mod.  269.  And  fo  upon  the  13,  14 
flilw'a^ofd  ^^^*  ^*  ^'  '2*  where  rates  arc  made,  it  muft  appear 
fettiement ;  that  ouc  of  thc  julticcs  was  of  the  quorum.  The  bind- 
be  imradcd!  ^'^S  therefore  in  the  prefent  cafe  is  a  mere  nullity. 

On 
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Qa  the  odier  fide  it  was  argued  by  folicitor  ge^ 
neral  8trm^  and  Mr.  Ford^  that  it  appears  by  the 
firft  daufe  of  the  ad^  the  ufe  of  the  word  [aforefaid] 
in  Jeff*  5*  is,  that  thejuftices  be  of  the  fame  county  : 
And  in  this  claufe  the  words  [faid]  and  [^fuch] 
(which  would  refer  the  matter  to  juftices  quorum 
UMus)  are  omitted.  But  fuppofing  it  to  be  neceflary 
that  one  of  the  juftices  be  of  the  quorum^  (i)  This 
is  involved  in  the  ezpreifion  here  ufcd,  that  the  in- 
dentures were  ^*  allowed  and  confirmed :"  For  this 
cannot  properly  be  faid,  unlefs  one  of  the  juftices 
wias  of  the  quorum^  ia  cafe  this  be  neceflary.  A  fpe- 
cial  order  is  to  be  confidered  in  the  fame  light  as  a 
fpecial  verdid  ;  and  in  the  cafe  of  Hellidge  and  Hun^ 
Zerford^  which  was  an  a£kion  on  a  by-law,  the  quef- 
tion  was,  whether  the  by-law  muft  be  taken  to  be  in 
writing,  (which  in  that  cafe  was  neceflary  by  the 
charter)  becaufe  the  words  of  the  fpecial  verdid 
were,  ^^  fecit  legem  J^ve  ordinationem  :"  And  the  court 
held,  •that  it  muft  be  intended  to  be  in  writing,  be-*  ^37^ 
caufe  a  corporation  cannot  emit  words,  but  muft 
neceflarily  fpeak  in  writing.  (2)  As  the  court  be- 
low has  made  no  doubt  of  the  authority  df  the  juf- 
tices by  whom  the  indentures  were  allowed,  this 
court  ought  not  to  make  any  doubt  thereof:  And  fo 
it  is  in  the  cafe  of  fpecial  verdids.  (3)  The  inden- 
tures can  be  no  more  than  voidable ;  for  the  a6t  of  , 
the  juftices  is  barely  a  confcnt  to  that  of  other  per- 
fons :  And  it  is  not  neceflary  that  all  the  drcum- 
ftances  mentioned  in  the  ftatute  relating  to  the  bind- 
ing be  purfued  quoad  the  gaining  of  a  fettlement.  ^^jc^i^^^ 
The  inhabitants  of  Reading  and  Newbury ^  {a)  cited  Sei.  77. 
by  lord  Hardwicke  in  the  cafe  of  Cberbury  and  Arf-  p^?la^, 
cot^  and  reported  in  a  book  called,  A  colleSlion  of  16^.  see 
cafes  of  fettlements^  (8w.)  there  a  pauper  was  bound  ^3^;^*^' 
apprentice  by  the  parifli ;  and  though  it  did  not  ap- 
pear 
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.  pear  that  the  indentures  were  confirmed  by  jd&es 
of  peace,  yet  as  the  apprentice  V9cnt  and  lived  widi 
his  mafter  above  forty  days,  it  was  held  he  gained  a 
fectlement  under  the  ftatute  of  3,  4  FT.  3*    . 

It  was  alfo  now  objeded  to  the  caption  of  the 
feflions  order,  that  it  is  not  fet  out  when  the  original 
feilions  to  which  the  appeal  was  made  was  held,  it 
being  only  faid,  *'  which  faid  appeal  was  refpitcd 
**  from  the  tranflation  to  this  feffions/'  And  in  many 
cafes,  (particularly  The  King  and  the  inbabitimU  if 
Ueptiri/ialj  (b)  Trin.  10  G.  2.)  where  an  order  hath 

(^^^g|[''''3  p  been  made  at  an  adjourned  fef&ons,  and  it  was  not 

Bur.  s.  c.  (hewn  when  the  original  one  was  held,  the  order  hath 

iSiioj.  beenqualhed. 

On  the  other  fide  this  laft  point  was  admitted  for 
law.  But  then  it  was  faid  that  the  feflions,  by  which 
this  order  is  made,  was  not  held  by  adjournment : 
For  in  the  caption  it  appears  to  have  b^n  made  at 
Michaelmas  feifions,  and  refpited  from  the  tranflated 
fefEons. 

Lee  C«  J.  faid,  that  in  fpecial  orders  of  feffions, 
fuch  a  cafe  muft  be  dated  as  plainly  (hews  the  fettk- 
ment  to  be  in  the  place  where  the  juftices  have  de- 

*  ^  373  termined  it :  And  *fo  it  was  decbred  fay  lord  IkrJU 
wicke\  i  though  in  lord  Parker* z  time  it  was  olber* 
wife. 

\  Jnbahitanti  9fCbtrlmry  tnd  ^fe§tj  Eafi.  9  C.  ».  mottOD  (by  Mr.  Ba/tf) 
to  qaaih  an  order  of  reflions,  coofirmiog  an  order  of  juftices  for  removiflga 
pauper  from  ^r/2:tr  to  C^^,  where,  at  It  appeared  by  the  fieffions  order,  be 
bad  been  bound  apprentice  t  And  tbe  moft  material  objedioo  waa,  that  no 
inhabitancy  was  (hewn.  And/#r  Fr^lyn  and  Let  juft,  as  this  was  not  ia 
qoeftion  on  the  appeal,  and  the  firft  order  allows  of  an  inhabitancy,  the  or^ 
der  of  feflions  is  good.  But  HardvtKk*  C.  J.  faid,  he  was  fearful  of  makiiig 
prefumptions  in  the  cafe  of  l)>ecjal  orders :  And  tbat  it  being  faid  io  tbe  order, 
tbat  the  cafe  appeared  to  be  this,  the  whole  muft  be  taken  to  be  ftated  therein, 
9nd  nothing  is  to  be  intended  out  of  iL  And  afterwards  by  copfent  the  or- 
^f  was  («n(  back  to  have  the  onUfiioD  fupplied.  f^J 

But 
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But  the  court  remaining  doubtful,  whether  the 
fa&s,  as  here  ftated,  ihew  a  fufficient  binding,  they 
took  time  to  advife,  and  to  look  into  the  cafe  cited 
of  The  inhabitants  of  Reading  and  Newbury* 

And  afterwards  this  term  it  was  (aid  by  the  lord 
chief  juftice,  that  in  the  cafe  cited  of  Newbury  and 
St.  Mar/sy  Readings  which  was  Trin.  3  G.  i.  it  was 
held,  that  though  in  the  order  no  confent  of  the  juf- 
tices  appeared,  yet  the  binding  was  fufficient  to  gain 
a  fettlement.    But  then  the  fmgle  point  upon  which 
it  was  fo  determined  was,  that  the  boy  himfelf  bad 
confented  to  the  binding,  and  had  lived  a  fufficient 
time  to  gain  a  fettlement.    The  chief  juftice  alfo 
faid,  that  the  fe&ion  upon  which  the  prefent  queftion  . 
depends,  refers  to  the  whole  preceding  part  of  the 
a£l ;     and   therefore  the  objection   is  immaterial, 
that  there  is  one  claufe  therein  which   does  not  re- 
quire one  of  the  juftices  to  be  of  the  quorum.    And 
the  8,  9  FT.  3,  c.  30*  (f.  $.J,  recites,  that  this  is 
neceflary.    And  he  cited  The  inhabitants  of  PanJley(c)Ot 
and  Chaltm^  {c)  Hil.  5  G.  2.  where  this  very  cxcep- ^^^^^^^^ 
tion  was  taken  by  Mr,  Fazakerley^  and  Mr.  Strange  iSeCtc^ 
himfelf  (who  was  on  the  other  fide)  thought  it  to  be  |f  c,^°ii' 
a  fatal  one  :  And  a  rule  nifi  being  granted  for  quafli- 
ing  the  order  on  that  exception,  it  was  afterwards 
quafhed.    And  the  chief  juftice  faid,  that  the  caption 
of  the  prefent  order  is  very  right. 

The  juftices  order  was  therefore  quaflied,  and  that 
of  the  feffions  confirmed. 


Kington 
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P  374  ^Kingflon  agalnft  Holl&ufi^. 


S^n^lV^OTION  bv  fericant  Jgar  to  ftop  proceedings 

bail  bond    xYi  on  a  bail-bond,  bccaufe  the  affignment  there. 

aftcMhe     *^^  ^^^  fubfequcnt  to  the  death  of  the  original  dcto- 

dcith  of  the  dant.     And  he  argued,  that  l)y  the  4  jtm.  c.  16,  J. 

principu.    20.  it  appears  that  bail-bonds  ought  to  beafligncdin 

the  life-time  of  the  principal.     And  as  the  firft  fuit 

abated  by  the  death  of  the  defendant,  all  the  incidents 

and  confequences  of  that  fuit  abated  aifo  thereby, 

though  this  matter  cannot  be  pleaded. 

On  the  other  fide  it  was  faid  by  Mr.  Siacey^  that 
bail  ought  to  have  been  put  in  fooner  tba&  it  aduatiy 
was :  And  the  prefent  application  is  too  late,  the 
latitat  againft  the  bail  being  returnable  the  laft  return 
in  Hilary  term  laft. 

But  as  to  this  laft  point  it  was  faid,  that  the  decla* 
ration  was  delivered  but  laft  term. 

And  per  curiam^  It  was  the  plaintiff  ^s  own  fault 
not  to  take  an  aftignment  of  the  bail-bond  before: 
And  though  perhaps  the  original  defendatit  was  in 
fault  in  not  giving  bail  fooner,  which  the  plaintiff 
might  have  compelled  him  to  have  done,  yet  the  bail 
was  not  in  any.  llie  penalty  of  the  bail-bond  only  is 
recoverable  againft  the  bail ;  and  the  intent  of  fuch 
bond  is  to  procure  the  appearance  of  the  principal, 
in  order  to  afcertain  the  debt ;  whereas  now  the  bail 
arc  difabled  from  furrendering  the  principal,  and 
cannot  afcertain  the  original  debt,  becaufe  the  firft 

fait 
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fixh  is  abated.  In  cafes  of  bail,  the  court  exercifes 
aneqidti^  power,  and  witf  not  fuffer  bail  to  be  in- 
jured. And  CbappUjuA.  faid,  that  if  the  aflignment 
had  been  made  in  the  life-time  of  the  original  defen- 
dant, and  there  had  been  proceedings  thereon,  yet  if 
he  bad  died  before  judgment,  the  proceedings  ought 
to  be  ftaid.  And  he  remembered  fuch  a  cafe  in  the 
Common  Pleas,  where,  though  the  caufe  had  been 
for  fometime  depending,  and  it  was  *obje£ted  that  *  P  375 
a  trial  againft  the  principal  had  been  loft,  yet  as  he 
died  before  judgment,  the  proceedings  againft  the 
hail  were  (lopt,  becaufe  the  original  debt  could  not 
be  afcertained. 

In  the  principal  cafe  therefore  the  motion  was 
granted  ;  but  the  defendants  were  ordered  to  pay 
cofts,  it  being  fworn,  that  the  plaintiff  did  not  know 
of  the  death  of  the  principal. 

lo  sorrow  V.  Naj/or,  %  Blackft,  8769  proceedings  on  the  hail  bond  were 
ftaid  becaufe  it  wts  ailigaed  when  the  original  fuit  was  out  of  Court,  by 
thepUintiff*t  nol  declarin;  in  time. 


Bafs  againft  Hickford  and  his  wife. 


ACTION  for  fayinj;  to  the  plaintiff,  a  fingle  wo- *!]>«?'»•«- 
,^         /      o  r  A        ^         n  •        tiffrecover- 

man,  "  you  are  a  common  Itrcet-walkmg  jpg  in  an 
**  bitch,  and  ftand  every  night  at  the  corners  of  a^ion  for 
«  ftrcets  to  be  picked  up  by  fellows."  Plaintiff  ob- .:;;^;J'eJ^r 
taincd  a  verdift  and  i  id.  damages.  And  z^eri facias  fcivc*  aai- 
having  been  taken  out  and  executed  for  the  damages,  ?"ttw  ^ 
and  alfo  for  1 8/.  cofts,  f""  cofts, 

though  the 
r*  damages  are 
under  40f« 
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It  was  moved  lad  term  by  Sit  Thomas  jUnuy^  that 
the  goods  taken  in  execution  may  be  reitored ;  for 
that  the  words  are  in  themfelTes  a^onable,  night- 
walking  alone  being  punifhable  at  common  law,  and 
indiftabie.     Lamb*  on  con/iabks  i%.   CromfL  Jv/i*  ^6. 
Latch  173.     S.  C.  Poph.  ao8.     And  confcqucntly 
iqJ.  being  given  for  damagcss  the  plaintiff  is  intitled 
to  no  more  for  cods.     But  otherwife  it  is  where  the 
words  are  not  in  tbemfelvcs  a£lionable,  and  the  da- 
mages are  given  only  for  a  confequential  lolt,  for 
there  it  does  not  fall  within  the  ftatute.     And  fo  it 
£^^1^8.  ^^^  refolvcd  in  Berry  and  Perry^  (a)  Trin.  5  G.  a. 
%  Sua.  936.  in  this  court,  (which  was  an  a^ion  brought  for  call- 
s  p*  5-1^  *°8  ^  tradcfman  a  cheat,  and  laid  to  the  fpecial  da- 
^'.Hisfm     mage  of  the  plaintiff)  after  great  debate,  and  upon 
x"* o&v'  confideration  of  S^lk.  206.     S.  €•    Far.  129.  and 
V.  CaUiard  othcr  books. 

aBiackft.        •Qn  the  othcr  fide  it  was  now  argued  by  Mr. 
"•  P  %76  ^^^^^9  ^^^  infifted,  that  thefe  words  are  notation- 
^      able  ;  and  he  cited  SaJL  696. 

The  court  agreed  to  the  difference  laid  down  by 
the  defendant's  counfel  relating  to  cofts :  And  the 
reafon  thereof  (^thcy  faid)  is,  that  the  ftatute  cxprcf- 
ly  mentions  aftions  of  flander  ;  but  if  the  words  be 
fuch  as  give  the  party  an  adion  in  refpedt  of  the  fpe- 
cial damage  refuhing  therefrom,  and  are  not  in  them- 
fclvcs  aftionablc,  it  is  not  properly  an  a£tion  of  fin- 
der, but  a  fpecial  adion  on  the  ckfe.  But  then  the 
court  was  clearly  of  opinion,  that  the  words  in  this 
cafe  arc  not  of  themfelves  aftionable.  The  firft*  ^' 
ken  fingly,  are  not  fo  :  for  a  perfon  is  not  punifhable 
for  being  a  common  ftreet-walker,  though  night- 
walking  (which  the  books  cited  fpeak  of)  is ;  ^^ 
being  dangerous  to  the  publick.  And  the  latter 
words  (hew  only  an  intention  of  lewdnefs:  Andtai- 
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ing  them  all  together  (as  they  ought  to  be)  in  the 
ftrongcft  fenfe,  they  amount  to  the  calling  the  plain- 
tiff a  whore,  which  is  the  common  meaning  of  the 
word  f  night-walker]  :  And  the  calling  a  perfon  whore  %  u.  kmj. 
or  bawd  alone,  without  a  fpecial  damnum,  is  not  ac-  ■^'^ 
donable,  unlds  it  be  by  the  cuftom  of  London ;  as 
it  was  held  in  the  late  cjrfe  of  Lockyer  and  Dangerfield. 
And  Lee  C.  J.  faid,  that  though  tbefe  words  appear 
to  have  been  fpokenin  London^  the  court  cannot  take 
notice  of  the  faid  cuftom.  And  the  cafe  cited  in  Salk. 
696.  is  material,  as  the  penalty  here  charged  on  the 
plaintiflfcan  only  be  fine  and  imprifonment. 

The  rule  granted  for  (hewing  caufe,  Isfc.  was  there* 
fore  difcharged. 

SeeTaiwrv.  ITirfMf.  Barnes.  132.  MinheHw.Toungh^J^nd,  Barnes.  135. 
^vv.  Glafu  Barnes.  143.  Sitrmaa  v.  Shdltto^  3  Bur.  1688.  Carter  ▼.  Fi/b, 
Stra.645. 


*  Hickman  againd  CoUey.  liao. 
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A    CTION  on  the  cafe  upon  feveral   promifes ;  j;':%*^"- 
XX  one  of  which  was  for  five  pounds  for  repairing  b«iasun.ier 
an  houfe  of  the  defendant,  upon  a  fpecial  contraft  9  ttlidlnttt' 
^nd  the  damnum  was  laid  to  be  above  forty  (hillings  :  allowed  to 
But  the  plaintiff  recovered  a  verdift  for  one  pound  ^^^^  ^7* 
i^ve  (hillings  only.     And  Lee  C.  J.  (before  whom  the  parries 
the  caufe  was  tried)  reported  the  cafe  to  be  this :       ^cnsof 'its. 

^«if  CO  intitls 
him  to  cofts  on  3.  Jac.  i.  c,  15-  though  the  damages  laid  were  above  4oe. 

The 
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The  plaintiflF,  (who  is  a  bricklayer)  at  the  de£e&« 
danr*s  requeft,  fent  bis  fervant  to  aa  houfe  belonging 
to  the  defendant  to  take  a  view  of  it,  and  was  ordcr^ 
to  bring  an  cftimate  of  the  expcucc  to  which  the  re- 
paration  would  amount ;  which  be  accordingly  did : 
And  a  large  ladder,  and  alfo  fome  lime,  were  carried 
to  the  houfe  by  the  plaintiflf,  under  an  e^cpe&atioa  of 
doing  the  work :  But  he  was  countermanded  by  the 
defendant  from  proceeding  farther  therein.  And  the 
C.  J.  faid,  that  there  was  no  contrafl:  proved  between 
the  parties  ;  and  that  he  was  not  diflatisfied  with  the 
verdift. 

Upon  this  cafe  it  was  moved,  that  the  plaintiff 
may  file  the  plea-roll,  and  bring  in  the  pojiea  \  chat 
the  defendant  may  enter  a  fuggeftion  on  the  roll,  in 
order  to  intitle  bimfelf  to  cofts  upon  3  ^ac.  i.  c*  15. 
the  parties  being  citizens  of  London^  \oi  which  an 
affidavit  was  produced]  and  the  debt,  for  which  the 
adion  was  brought,  being  under  forty  (hillings.  And 
folicitor  general  StrangCj  in  fupport  of  the  motion, 
cited  the  following  cafes  ;  in  mod  of  which  fuch  fug- 
(#)stra.47-  g^ftioiis  have  been  allowed.  Pennil  and  WaHU^  (a) 
(b)  str».46.  Mich.  9  W.  3.     Marsfield  and  Soame^  Trin,  i  G.  i« 

^ill'tt  ^^^^^^^  ^^^  ^~*»  (*)  ^''-  3  G-  »•  ^^^&  5ind  PoUand, 
{d)  I  Bar.  (r)  Trin.  3  G.  i.  Catberell  and  Cooper^  (d)  Walker 
Tit'tKc^  and  5/>  Philip  Egerton.  (e)  Devenijb  and  Martimy 
ly.  59  Eaji.  7  G.  2.  in  this  court  J.  •And  it  was  urged, 
♦''p '"'^o  that  fuch  a  fuggeftioft  can  be  of  no  prejudice  to  die 
^370  plaintiff,  becaoie  he  may  plead  or  demur  to  it:  And 
fo  it  was  done  in  fome  of  the  »bove-cited  cafes. 

I  DevtMtftf  vxd  Marten,  Eafi.  7  C  ».  A  ^i&ontiDuance  havipg  been  pnv* 
ed  to  be  entred  up  in  an  adion  of  (re(jpafs/or  ukin^  away  the  plaintiff *•  SBOy 
Che  defendant  applied  for  leave  to  tnt«r  up  »fiiggeftion,  that  he  iiva«  a  jufiic* 
of  peace,  and  in  the  execution  of  hia  ofliice,  in  order  to  have  double  eo^« 
But  the  court  faid,  that  at  by  the  difcontinuance  both  parties  would  be  oat  or 
court,  fuch  fuggeAion  would  not  be  proper  \  and  therefore  they  granted  a 
ruU«  that  on  payment  pf  doable  coAi  the  plaintiff  might  difcontione.  /"A). 
.  S.  C.  xSira.  974.  »  Kely.  1S7.  Bull,  N.  P,  33a,  V.  GriaMff  r.  Ht&v^ 
Doug,  a 95. 

On 
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On  the  other  fide  it  was  obje£ted  by  ferjeant 
UrBttg^  Mr.  Denifon  and  others,  (i)  That  it  docs  not 
appear  that  either  of  the  parties  is  within  the  defcrip* 
tionof  the  ftatute  of  Jac.  1*  In  the  afiidavit  produc*- 
ed,  the  piaintiflF  is  faid  to  be  "  citizen  and  brick- 
^*  layer  of  Londm^*  without  (hewing  that  he  was  fo 
at  the  commencement  of  the  a£tion^  or  that  he  was 
then  rcfiant  within  the  city.  And  as  to  the  defen- 
dant, it  appears  that  be  is  ^*  a  large  trader," 
and  ^^  coafiderable  merchant ;"  whereas  the  ad 
attends  only  to  inferior  trad^fmen,  fuch  as 
viftuailers,  ikc.  which  are  mentioned  in  the  body, 
thereof:  And  the  title  fpeaks  only  of  "  poor 
**  debtors.*'  {ji)  This  application  cannot  now  be  ^^ '" 
made ;  (i)  Becaufc  it  is  too  late,  (a)  The  judgment  c^t!^"^  ^' 
is  entered  as  taken  by  default :  And  in  Marsfield  and  stra.46. 
^^ame  (cited  contra)  it  was  held,  that  if  default  be  at 
the  triaJ,  this  motion  cannot  be  tnade.  This  matter 
does  not  indeed  appear  in  the  prefent  cafe  by  the 
dlfiringss  ;  but  this  was  altered  without  the  plaintiff's 
confent  y  and  the  pcflea  is  contrary  thereto,  and  fliews, 
that  the  judgment  was  taken  by  default.  [And  an 
affidavit  was  produced  to  (hew  that  the  judgment  was 
at  fifft  entered  in  this  manner. j  (3)  Although  the 
damages  here  given  are  under  forty  (hillings,  yet  as 
the  plaimiiF  bad  a  probable  caufe  for  the  recovery  of 
^ore,  this  is  not  a  cafe  within  the  ftatute.  For  the 
J^ords  thereof  arc  []debt  to  be  recovered  j  j  whereas 
if  the  meaning  was,  that  the  court  ought  to  be  de* 
tertnined  by  what  appears  upon  the  trial,  or  by  the 
verdift,  it  would  have  been  fo  e3q>refled ;  as  it  is  in 
the  ftatute  of  i  W.  ^  M.JeJf.  a.  c.  8.  where  it  is  faid^ 
which  «  upon  the  trial  (hall  be  found,"  ^c.  Thofe 
Words  •*  to  be  recovered*'  mean  only  the  caufc  olfac- 
tion :  And  fo  ftatutes  of  a  like  nature  have  been  con« 
ftrued.  So  where  the  ftatute  ofG/ouc,  c,  8.  *enads,  •  p  375 
that  none  fliall  bring  trefpafs  before  juftices  unlefs  the 
goods  taken  away  were  worth  forty  {hillings  j   this 

muft 
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muft  appear  in  the  plaintiff's  count.    BroJuri/diSm^ 
pL  45.     2  In/i.  312.     The  21  Jac.  i.  c.  23.  (which 
is  cotemporary  with  the  ftatute  now  under  confidera- 
tion)  againft  removing  aflions   out  of  the  inferior 
courts,  where  the  value  is  under  five  pounds,  fays^ 
*^  if  it  fliall  appear  or  be  laid  in  the  declaration/' 
hfc.  which  lafl  words  (hew  the  meaning  of  the  pre- 
^*jc2ir"'  cedent  ones.     And  upon  the  5  G.  2»  c.  27.  (which 
Cm.  t/*  enafts,  that  where  the  caufe  of  aftion  does  nota- 
Wj^^-  5-  mount  to  ten  pounds,  the   proceedings  (hall  be  in 
*     ^''^^'  EngUJh)  the  court  hath  always  refufcd  to  fet  afidc  pro- 
ceedings  where  the  damnum  was  ten  pounds,  though 
the  jury  found  the  damages  to  be  under  that  fum. 
In  the  prefent  cafe  one  of  the  counts  is  for  five  pounds 
upon  a  fpecial  contrail :  And  though  the  work  con- 
traded  to  be  done  was  countermanded,  yet  an  afii- 
on  may  be  brought  for  the  whole  fum.     3  Lev.  244. 
It  was  replied  by  Mr.   folicitor  general  and  Mr. 
common-ferjeant  Garrard^  (i)  That  it  is  fwomthat 
the  plaintiff  is  *'  a  citizen  and  bricklayer  of  L/'  and 
this  is  not  denied  on  the  other  fide  ;    and  as  to  the 
defendant,  it  appears  that  he  is  a  trader :   And  con- 
fequently   this   is  a  cafe  within  the  ad,  v^hichwas 
made   for  the  benefit  of   defendants.     (2)  As  to 
the  time,  if  the  defendant    had  applied    fooner  it 
would    have    been   irregular :     For    in    Marsjield 
and   Soame^  the  firft  application  was  made  before 
the  verdid ;  and  it  was  held  to  be  too  foon.    The 
other  part  of  the  objedion,  that  there  was  a  default 
at  nifi  priusy  wmild,  if  true,  be  a  fatal   objedion: 
stra.  46.    And  upon  this  objedion  the  fuggeftion  was  refiifed 
in  Branilon  and  Crabb.    But  in  the  prefent  cafe  it 
does  not  appear  by  the  dijiringas  that  the  verdift  was 
taken  by  default :  And  though  ihcpo/lea  is  different, 
yet  the  di/lringas  (which  is   the  warrant  for  that)  is 
only  to  be  regarded.     And  in  fad  there  was  Qo  de- 
fault.    And  Mr.  folicitor  faid,  that  the  pradicc  of 

entering 


tssrrik  'FEi^/ia  <5bo.  h.  i7^a 

chtcrfng  ftvcWlia  b  liken  by  AjfettU,  v^here  it  v^ial 

net  {6;  it:  notk^  -^endnttd  :    And  the  only' ftilbn 

fot  dcrttig  kfe,  bcijfcufe  there  •!$  a-  fcft  to  be  paid  for  •  P  380 

it.    (3)  Itk  ofthKet'to  the  laft  objeftion,  the  cafe  of 

Pennil  and  Wallisj  as  it  was  dated  in  Branilon  and 

Croi^,  is  in  point.  That  was  upon  a  quantum  meruit ; 

and  the  verdJft  was  for  thirty  (hilling :  And  though 

it  was  incertain  in  point  of  damages,  a  fuggettion 

was  there  allowed « 

For  thcfe  reafpns  the  court  over-rulcd  the  two  firft 
objeftions.  And  Lee  C.  J.  laid,  in  rclatioo  to  the  firft 
of  them,  that  a$  it  is  fworn  the  plainciflT  1^  a  citizen 
and  bricklayer  of  L.  and  it  is  not  fworn  on  the  other 
fide  but  that  he  was  fo  at  the  beginning  of  the  a£tion, 
this  is  to  be  intended.  And  as  to  the  other  part  of 
the  fame  objc&ion,  though  the  preamble  of  the  ftatutc 
mentions  only  poor,  debtors,  yet  the  ena&ing  claufe 
mentions  tradblmett  in  general ;  and  upon  this  the 
conftrudion  muft  be.  *    • 

As  to  the  laft  objedion,  the  C  J.  faid,  he  fhould 
give  no  opinion  thereupon  \  and  that  if  it  was  jplain 
the  defendant  was  not  intitled 'to.  coils,  he  fliould  be 
againft  allowing  .the  fugg^ftion  :  But  that  he  was 
very  far  from-being  clearly  of  this  opinion,  and  the 
cafe  of  PemiUnAWallis  is  to  the  contrary ;  and  there- 
fore as  there  is  no  cafe  in  point  oh  the  other  fide, 
it  would  be  hard  to  refufe  the  defendant  leave  to  en- 
ter  up  the*  fuggeftion,  efpecially  as  this  is  his  only 
remedy,  and  may  be  traverfed  in  every  part.  And 
fuch  fuggeftions  have  always  been  allowed.  And  the 
reft  of  the  court  fcemed  ftrondy  inclined  to  think, 
that  the  laying  the  damnum  aboye  forty  (hillings  is 
not  alone  fufficient  to  draw  the  cafe  out  of  the  ftatute, 
bccaufe  this  maybe  always  done,  and  cohfcquently 
the  aft  wholly  evaded ;  but  that  the  words  [to  be  re- 
covered] muft  be  underftood  of  fuch  damages  as  the 
H  h  plaintiflF 
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plaintiff  fliall  have  a  good  and  effeftual  verdift  for, 
and  upon  which  he  (hall  be  intitled  to  final  judgment. 
The  rule  was  therefore  now  made  abfolute  (per 
Mam  curiam)  for  entring  up  the  fuggeftion. 


8.  P.  WiftoB  V.  DmniiUf,  Saycr.  a 73 .  S«e  Fitxfmnek  ▼.  Pkkamg*  ^  S  WilT. 
68.  Barnes,  470.  It  appears  from  Strsmgi^t  report  of  the  prtectpsl  cafe 
(a  Stra.  1  iso)  that  the  plaintifT  demurred  to  ihe  foggeflion,  and  die  defen* 
dant  got  judgment ;  and  was  held  intitled  to  his  cofts  of  this  application  as 
well  as  of  the  trial  and  fonner  proceedinp. — In  7^^  ▼.  J^Artr.  3.  Teraa  Rep. 
B.  R.  it  was  held  that  a  defendant  living  within  the  jarifdiaion  of  the  court 
of  reqoefls  of  tFtftminfter^  if  faed  in  a  faperior  court  for  a  debt  nnder  401. 
nraily  (to  hare  the  benefit  of  23  Cm  a.  c.  17,)  plead  the  fiatntc  in  bar;  sad 
if  he  do  not,  the  Court  will  not  allow  him  to  enter  a  fuggeflion  or  (by  pro- 
ceedings.—See  H^eMy  ▼.  C/mumji,  Doug.  131.  HTjfr  T.  nyt^^  Doug.  134- 
Ajtw^y  T.  Bgrrtmsy  Doug.  250.  H^tfinrew.  Utyd^  Doug.  366* 


s^c.4B»r.  ^Eolliday  againft  Burgefs. 

AntttomeyTt  yrOTIONby  Mr.  Torke^  at  the  inftance  of  the 
ml^dTan*   XVJL  defendant,  to  change  the  venue^  in  an  afldon 
thevriiMt^on  a  note  of  hand,  from   London  to  Middlefex^  be- 
^fddiifix,    caufe  the  defendant  is  an  attorney,  and  mentioned  in 
the  record  toht prafens  in  curia  :  And  this  is  a  tran* 
fitory  aftiort. 
f»)  a  Stra.      ^"^  ^^^  ^*  J'  ^^^^^  Wigky  and  Morgan^  (a)  {^riru 
1049.  4     9  G.  a.  in  this  court)  which  was  an  amon  for  a  mali- 
Bur.  aoaS.  ^joyg  profccution  J    and  it  was  moved  to.  change  the 
venue  from  Surry  to  Middlefex^  becaufe  the  defen- 
dant was  an  attorney  ;    and  granted  accordingly* 
And  in  that  cafe Bijhop  and  Burgefs^  (Hil.  5 G.  2) 
was  cited,*  where  the  kke  rule  was  granted,  becaufe 

the 
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the  defendant  was  an  attorney.     Page  juft.  faid,  that  '^^ 
in  the  cafe  of  the  clerk  of  affize  of  the  Norfolk  circuit.  The  piaip. 
in  lord  Holfs  time,  (in  which  he  was  counfel)  the  ^^^^ 
venue  was  changed  to  Norfolk^  becaufe  the  defendant,  affixed', 
as  clerk  of  alfize,  was  obliged  to  attend  there.    And  tf  «»"r  wd 
fer  Probyn  juft.  the  like  rule  was  granted  in  the  cafe  mm^  '" 
of  a  counfel.     And  Chappie  \n^.  faid,  that  where  an  "^J^jj-sht 
attorney  is  plaintiflF,  wherever  he  lays  the  venue  it  lather  alter 
fliall  not  be  changed.  chw"*^** 

In  the  principal  cafe  the  motion  was  therefore  Jc^f^f  V. 

Ic  hat  been  fincc  fiettled  that  an  attornef  dcTcndaot  hai  no  privilege  to  4  Bar. 
change  the  vMvr  to  MddUfat,  See  Pi^  t.  Rtdfmrm^  4  Bar.  aof  7.  and  the  *^'9* 
afiet  there  cited* 


Stroler  againft  Heben 


ACTION  for  a  fimple-contrafi  debt  againft  an  Plea  or  ft- 
executor ;  to  which  the  defendant  pleads  ^cvt-"^^^^^^ 
ral  judgments  :    The   plaintiff  replies  ^^r /r^ti^^/Ti;  an  esecmor 
And  before  rejoinder,  it  was  moved  by  Mr.  Booile  to  jJJ^JJJJ^SJd 
amend  the  defendant's  plea  by  ftriking  out  one  ofbyftriidng 
the  judgments  pleaded.     And  though  this  was  ftrong-  ^^^  ?JJ?  ^ 
ly  oppofed  by  folicitor  general  Strange^  and  Mr.  De-  ments,  af. 
mfon^  (who  cited  7 he  Bank  of  England  and  MornVf  J?J^"^p**"- 
contra)   yet  the  proceedings  being  in  paper,    theAmeuo. 
*court  faid,  that  in  fuch  cafe  leave  is  always  given  to  •  p  782 
amend,  unlefs  ic  appears  to  be  for  delay :  And  there- 
fore granted  the  motion. 


H  h  3  Palmer 
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Palmer  agahift  Crawk. 


trioht  A  CTION  by  a  coachman  againR  his  flatter  for 
fct  afide  on  ^^^^j^  wagcs,  and  money  diiburfed  about  the  horfcs, 
of  twot7''  ^c.  and  he  obtained  a  vcrdiA  for  23/.  17s.  And  it 
the  Jurors,  was  movcd,  on  the  part  of  the  defendant,  tofeta- 
lyTntenV."  ^^^  ^^**  vcrdift,  upon  an  affidavit  by  two  of  the 
ed  to  give  jurors,  that  the  jury  intended  to  have  given  a  verdid 
fidtt^thc*'  ^^^  7^*  ^°*y»  2ibove  the  25/.  ys.  which  the  defendant 
money       had  biought  iuto  court. 

^TcoX^\     To  which  it  was  objcSed  by  Mr.  HoUings,  that 

ftead  of 'the  the  ruIc  for  bringing  in  the  money  was  laid  before 

wKlch"^thc  ^^^  i^'^y*  which  fit  is  well  known)  ought  to  be  con- 

verdid  was  iidercd  as  part  of  payment ;  fo  that  they  had  the  whole 

and  w"* red  ^^^^^  ^^^^^  confidcratiou.     And  it  would  be  of  iB 

up.     *     confequence   to  permit  a  jury  after  verdi£t  to  fccw 

their  intention^  in  order  to  overturn  it.     They  can- 

not  vary  their  verdift  after  it  is  recorde:d.     2  Hal^s 

Hifu  300.     Co.  Litf   2ra7«  L     Much  Ids  ought  a 

verdid:  to  be  f<^t  afide  on  an  affidavit  by  two  jurors 

only.    And  he  mentioned  the  cafe  of  one  Pottery 

where  application  was  made  to  fet  afide  a  verdiS, 

upon  an  affidavit  of  the  jury,  that  they  proceeded  on 

.  a  miftake ;  but  no  regard   was  had  to  it,  becaufe  it 

would  be  going  againft  the  record. 

It  was  argued  in  fupport  of  the   motion  by  Mr 

Marjh  and  the  defendant  himfelf,  (who  was  a  barrif- 

ter  at  law)  and  others,  that  it  would  be  injuftice  to 

found  a  judgment  on  whaft  is  not  true  in  fad  :  And 

-tfie  prefent  is  a  miftake  more  properly  of  the  officer 

who 
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who  enters  up  the  verdiS,  or  of  the  foreman,  than  of 
the  jury  in  general.     And  Mr.  Marjh  faid,  that  he 
remembered  a  cafe  at  the  ^Nifiprius  bar  in  Kent^^  P  383 
before  judge  Tracevj  where  the  ifTue  lay  on  the  defen- 
dant by  reafou  of  fpecial  pleading,  and  the  jury  men- 
tioned the  defendant,  by  miftake,  for  the  plaintiff, 
and  the  officer  took  down  the  verdid  accordingly ; 
and  thereupon  though  the  jury   were  difpcrfed,  the 
judge  fent  for  them  back  again,  in  order  to  reftify 
the  verdid ;    which  was  done  accordingly,  after  an 
examination  of  the  jury  one  by  one.     Mr.  Philips^% 
cafc  {d^  in  C.  B.  was  alfo  mentioned,  which  was  an  f^j  pi^^^ 
adion  on  the  ftatute  for  preventing  bribery  in  the  "  'w/n-, 
elcdion  of  members  of  parliament  j    and  there  the  ^b^JS* 
vcrdid  was  fet  afidc,  on  an  affidavit  by  the  jurymen,  441  ^rac/ 
of  their  having  toft  up  crofs  and  pile,  in  order  to^*  ^•®' 
determine  their  finding.  see  \  Term. 

In  the  principal  cafc  Lee  C.  J.  (who  tried  the  caufe)  f/f '  ^'  ^' 
certified,  that  on  the  trial  there  was  fome  evidence, 
though  it  was  but  dark,  that  fo  much  was  due  to  the 
plaintiff  as  amounts  both  to  the  money  brought  in 
and  for  which  the  verdid  is  given  ;  and  alfo  that  the 
verdid  was  declared  in  the  fame  manner  it  is  taken. 
And  (per  Mam  curiam  J  it  would  be  of  very  dange- 
rous example  to  fuffer  jurors  to  come  in  and  fuggeft 
a  miftake  in  order  to  invalidate  their  a£bs  upon  oath, 
efpecially  where  their  verdi£t  is  not  contrary  to  evi- 
dence, as  this  cafe  is.  Probytijud.  alfo  faid,  that  he 
ihould  be  very  cautious  in  colleding  a  jury,  after 
they  arc  difmilTed  from  their  oaths,  in  order  to  fet 
afidc  their  verdid,  becaufe  no  one  knows  whom  they 
meet  in  the  way.  And  the  C.  J.  faid,  that  though  ic  is 
fworn  the  jury  intended  and  agreed  to  give  a  verdid 
for  fo  much,  yet  they  might  vary  it.  afterwards ;  and 
fo  in  h6t  they  did. 

The  motion  was  therefore  denied. 

See  Cofon  v.  E^h,  I  Bur.  383.  Jack/en  v.  fTtlliamfin^  2  Term  Rep.  B.  R, 
aSi. 

The 
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'P384  •The  King  againft  Sbarpe. 


matio"/"^'  TV /fO'nON  by  folicitor  general  Strange  ioxznm^ 
sranudfor  JLvA  formation  againft  the  defendant  for  publiflung 
P**'^*"^"*?  in  one  of  the  news-papers  an  affidavit,  by  a  woman, 
fating  that  of  baftardy  upon  the  defendant,  fworn  before  Sir 
an  affidavit  William  Billersj  alderman  of  London  i  and  alfo  ano- 
ba£^dy%.^her  affidavit  by  the  fame  woman  before  another 
on  the  de-  jufticc,  wherein  it  is  charged  that  (he  fwore  the  for- 
rw^"br**mer,  by  the  contrivance  of  Sir  William  BilUrs,  with- 
fore  a  cer.  out  its  having  been  read  to  her.  And  this  modon 
ofVa^S*^  was  founded  on  an  affidavit  only  of  one  pcrfon,  that 
named,  by  the  defendant  confeflfed  to  him  the  publication  of  die 
v^nTf^'  faid  affidavits.  On  the  other  fide  it  was  fworn  by 
without  iti  the  defendant,  thatiie  never  confeffi^d  the  publican* 
I^'dfc^r^  on :  But  he  did  not  deny  the  faft  itfclf.  ^ 
Ion  fwear.  The  whole  court  were  clearly  of  opinion,  that  die 
'^^f^^jj^jl""  publication  of  thefe  affidavits,  though  no  fcandalous 
granted  the*  refleftious  arc  made  upon  the  cafe,  is  ptiniihable ; 
dant  dCTicd  ^fp^cially  as  they  tend  highly  to  defame  a  magiftrate. 
bit  having  And  therefore  though  it  was  ftrongly  objefted  to 
Sf'fbUca-*^  motion  by  Mr.  Lloyd  znd  Mr.  Dem/on^  that  the 
tionratw!!sConfeffion,  upon  which  alone  it  is  founded,  isabfo 
theo*^'fitc'^^^'y  denied,  yet  as  the  publication  itfelf  is  not  dc- 
affidl^s'^mcd,  thp  information  was  granted. 

be  not  de- 
nying the 
faa  itfelf. 
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Ray^  admimftrator^  l^c.  agaiaft  Lijler. 


S.C.aStra- 
Si  10. 


DEBT  upon  two  judgments,  one  of  which  was  The  jods- 
for  30/.  and  the  other  for  10/.  and  the  damnum^^^^ 
was  laid  to  be  10/.  only.     The  defendant  pleaded  ing  for 
payment.    And  the  jury  found  for  the  plamtiff,  andg;^*"^ 
gave  30/.  damages ;   and  judgment  was  given  laft  what  m 
Michaelmas    term    accordingly.     And    after    error  ^JJI^^^ 
brought,  and  the  record  *tranfcribed,  it  was  prayed  a  remitit»r 
laft  tcrmt  that  the  record  may  be  amended,  by  in-^^^^^^ 
ferting  30/.  inftead  of  loA  which  was  laid  for  dama-norain  the 
ges  :  But  this  being  refufed,  it  was  moved  the  fame  j?^*"!?' 
term  by  Mr.  Taylor^  that  leave  be  given  to  the  plain-  cd.*™ 
tiff  to  enter  a  remittitur  on  the  judgment  roll,  of  20/.  •  p  ^g^ 
damages,  in  order  to  make  it  agreeable  to  the  decla-  fAote  351. 
ration.     And  it  was  fubmitted  on  the  part  of  the 
plaintiff,  that  on  the  defendant's  waiving  his  writ 
of  error,  the  plaintiff  fhould  pay  the  cofts  of  the 
writ,  becaufe  then    it  muft  be   fuppofed  that  the 
fame  was  brought  on  account  of  this  miftake :    But 
if  this  be  refufed,  then  it  was  urged  the  plaintiff  ought 
not  to  pay  the  cofts  thereof,  becaufe  in  fucb  cafe  the 
writ  muft  be  taken  to  be  brought  for  other  defeds. 

On  the  other  fide  it  was  argued  by  Sir  Thomas  jib- 
neyj  Mr.  Marjb  and  Mr.  Denifon^  that  though  it  be 
ufual  to  remit  damages  before  judgment,  (Co.  Entr. 
2.  Tbomf  Entr.  458.)  there  is  no  inftance  of  its 
having  been  ever  done  afterwards.    And  though  the 

judgment 
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judgment  of  a  court  is  in  its  power  during  the 
fame  term  it  is  pronounced,  yet  afterwards  the 
court  cannot  alter  it,  unlefs  it  be  by  virtue  of  an 

e^^c!  15.  aft  of  parliament.  As  to  the  (latutes  of  jeofails, 
none  of  them  extend  to  the  prefent  cafe.  This 
error  is  not  a  mifprifion  of  the  clerk,  it  not  be 
ing  in  bis  power  to  enter  a  remittitur  of  damages 
without  the  plaintiff's  confent  ;  (and  it  is  doubdiil 
whether  the  court  can  do  it)  but  it  is  a  fubftantial 
part  of  the  judgment  in  point  of  law,  becaufe  it  is  a 
queftion  in  point  of  law,  whether  the  plaintiff  (hall 
hare  damages  pendente  lite :  And  if  more  damages  be 
given  than  by  law  he  ought  to  have,  it  is  an  error  in 
fabftahce.  Neither  is  this  a  defcd  of  the  fame  kind 
with  thofc  epume|"ated  in  the  flatute  of  16,  17  Car.  a. 
c.  8.  this  being  not  only  a  miftake  in  the  fubftantial 
part  of  the  judgment,  but  alfo  warranted  by  the  find- 
ing of  the  jury.  On  this  fide  were  cited  Btackanwrt^s 
cnfe^  8  Co.  i63.  PinfolcPs  cafe^  10  Co.  115.  i.  i 
R9IU  206.  pL  10.     I  Bulft.  49.  I  Sid.  70. 

*  P  386  *In  fupport  of  the  motion  it  was  argued  by  folicitor 
general  Strange  and  Mr.  Taylor^  that  by  the  flatute 
of  H.  6.  a  power  is  given  to  the  courts  to  alter  a 
judgment  in  a  term  after  it  is  pronounced,  where  it 
is  erroneous  by  the  mifprifion  of  the  clerk  :  And  this 
ad  hath  received  a  very  liberal  conftrudHon.  Cn, 
El.  864.  Hob.  327.  S.  C,  Hutt.  41.  I  Roll.  206. 
Cro.  Jac.  633.  1  Vent.  132.  2  Jones  212.  But 
fuppofing  that  the  prefent  miftake  cannot  be  confidcr- 
ed  as  a  mifprifion  of  the  clerk,  it  is  within  the  flatute 
of  Car.  2.  which  comprehends  matters  of  fubftance. 
And  on  this  fide  the  following  cafes  were  cited  :  Smith 

and 


'V- 
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zaA  Fuller^  (a}  Micb.  i  G.  2.    Trcfpafs  in  C.  -B.(4>»str.. 
and  the  defendant  was  found  not  guilty  as  to  part,  7S6. 
and  as  to  other  part,  it  was  found  for  the  plaintiflF. 
And  after  error  brought,  it  was  objected  to  the  judg- 
ment, that  it  contained  no  acquittal  of  the  defendant ; 
and  the  court  ftrongly  inclined  to  think  this  a  fatal 
obje&ion:    But    however  they    ordered    the  cafe 
to  ftand  over,    to  give  the  party    an  opportunity 
of  applying    to  the    court  of    C.   B.    to     amend 
the  judgment.     And  in  another  term  and  year  too  it 
was  amended  accordingly :    And  afterwards  the  re- 
cord in  this  court  was  amended,  and  the  judgment 
affirmed,     Fojier  and  Blackwell,  (b)  Eaji.  10  G.  a.^*^"""^ 
Debt  upon  bond  in  C.  B.  and  after  a  writ  of  error 
was  brought  and  argued,  it  was  moved  below  by 
ferjeant  Parker  to  amend  the  judgment,  which  was, 
that  the  plaintiflF,  ''  ought  to  recover.*'    And  though 
this  court  thought   the  judgment  to  be  erroneous, 
the   court  of  C  B.   (on  the  authority  of  Smith  and 
Fuller  J  and  1  Vent.  132,  and  other  cafes)  gave  leave 
to  amend  ;  though  it  was  in  another  term,  and  there 
was  nothing  to  amend  by.     Tully  and  Sparks^  (c)  (,) »  Lor 
Eq^'  3  G.  2.    There  in  the  judgment  the  words  ^»y™- 
*'  ex  ajen/u/uo^*    in  relation  to  the  taxation  of  da-  su^'se*. 
mages,  were  omitted  ;    and  after  the  cafe  was  gone 
up  into  the  Exchequer,  it  was  altered  below  in  ano- 
ther term,  and  amended  above.     Verne  and  Verne^ 
Mich.  8  G.  2.  in  this  court.     In  dower  the  defen- 
dant pleaded  nunque  feifie^  &fr.  and  a  jointure^  and 
there  was  judgment  againft  him  on  both  pleas,  and 
he  was  amerced  twice :  And  error  •being  brought,  v.  Otrra,.^ 
the  judgment  was  held  to  be  erroneous  ;    but  leave  Isai^V- 
was  given  to  ftrike  out  one  amercement.  Ld.Ray.?^. 

Upon 
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Upon  the  argument  of  this  cafe  it  was  faid  by  Lu 
C.  J.  Probyn  znd  ^Cbapple  juft.  that  the  court  may 
amend  judgments  of  a  preceding  term,  where  they 
are  erroneous  by  the  mifprifion  of  the  clerk,  and  the 
amendment  is  warranted  by  fome  of  the  antecedent 
proceedings  ;  and  alfo  in  inftances  mentioned  in  or 
fimilar  to  fuch  as  are  mentioned  in  the  ftaluteof  Cir. 
2«  and  under  one  of  thefe  confiderations  all  the  cafes 
cited  for  the  motion  will  fall.  But  this  the  court 
hath  no  power  to  do,  either  where  the  judgment  is 
given  purfuant  to  the  verdi£t,  (^as  it  ought  to  be,  an- 
lefs  the  plaintiff  himfelf  enters  a  remittitur  before 
judgment,  which  in  fome  cafes  he  may  do)  and  con* 
fequently  it  is  perfeA  and  compleat ;  or  where  the 
judgment  is  erroneous  by  the  a£t  of  the  court  in  point 
of  law.  The  foundation  therefore  upon  which  the 
argument  in  fupport  of  the  motion  is  built  wholly 
fails.  As  to  cntring  the  remittitur  ;  if  this  be  now 
done,  it  will  make  the  judgment  erroneous.  And 
Chappie  juft.  faid,  there  is  no  indance  in  the  books 
of  a  plaintiff's  applying  to  the  court  to  remit ;  but 
this  he  always  does  himfelf,  and  the  court  gives  judg- 
ment accordingly.  The  faid  three  judges  were  there- 
fore clearly  of  opinion,  chat  a  remittitur  cannot  now 
be  permitted. 

But  Page  juft.  inclined  to  think  that  the  judgment 
is  amendable,  beqaufe  the  iffue  being,  whether  10/. 
was  due  to  the  plaintiff,  fo  much  as  is  found  beyond 
that  fum  is  furplufage,  and  ought  to  be  rejeded  as 
not  warranted  by  the  record.  And  the  prefent  mif- 
take  fecms  to  be  of  a  like  nature  with  the  inftances 
mentioned  in  the  ftatutc  of  Car.  2. 

The 
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The  cafe  therefore,  by  reafon  of  juft.  Pagers  doubt, 
was  adjourned  for  confideration  :  And  this  term  the 
court  delivered  their  opiidons /eriatim.  And  (i)  It 
was  refolved  by  the  whole  court,  that  this  being  af- 
ter judgment,  there  *cannot  be  a  remittitur^  the  con-  *  P  388 
ftant  pradice  being  to  do  this  before  judgment.  Pin- 
fold*s  cafcy  10  Co.  Second  book  of  judgments  117.  And 
Lee  C.  J.  and  Chappie \\A.  faid,  there  are  inftances 
of  a  judgment  being  entered  up  only  for  the  damages 
mentioned  in  the  declaration,  where  more  have  been 
found  by  the  verdid,  without  any  remittitur:  To 
which  point  Chappie  juft.  cited  the  old  book  ofjudg* 
ments  155.  (3)  It  was  held  by  Page  juft.  (for  the 
reafons  before  mentioned  by  him)  that  this  judg- 
ment is  amendable.  But  the  other  three  judges  re- 
tained their  former  opinion  to  the  contrary :  And 
they  cited  Telv.  45.  1  Bulji.  49.  Cartb.  167.  And 
Lee  C.  J.  faid,  that  this  cannot  be  confidered  as 
nntium  clerici^  becaufe  (according  toioC^.  117.^.) 
in  fome  cafes  the  plaintiflF  may  have  judgment  for 
more  damages  than  he  has  counted  for. 

The  rule  being  for  leave  to  remit,  per  tof  curiam 
it  was  now  difcharged. 

See  Cbevtl^  v.  Morris,  %  Btockil,   1 3C0.  S.  P, 


TAe 
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S.C.1  sen.  fbe  King  againft  Hebden. 


in^ofFar.  T  N  a  ^ttc?  warratito  for  afling  as  one  of  the  bailiffs 
aTiliff  *o?  •*■  ^f  ^^^  corporation  of  Scarborough^  the  defendant 
acorporati- (after  (hewing  the  conftitution  of  the  £aid  corporad* 
p?eadf  a  ^^)  pleaded  an  eledion,  under  a  nomination  by 
nominati.  Batty  and  Armftrongj  the  two  bailiffs  of  Scarborm^b. 
aSd^B  ^wo  ^^^^"^^^  iS\xt^  were  taken  apon  the  defendant's  pto ; 
bailiffs  ^"^  one  of  which  was,  whether  Batty  and  Am^ng 
u^'n^^h  ^^^^  bailiffs  at  the  time  cf  the  faid  election.  And 
iff^"»k*n  at  the  trial,  (which  was  at  the  affifcs  in  Torhfiin^ 
?J*^^^.^- before  Chappie  yx\L)  the  defendant  gave  a  general 
ITjuH^enc  evidence,  that  B.  and  A.  had  been  chofen,  and  had 
l^^u^w^  afted  as  bailiffs.  On  the  other  fide  the  profccutor 
rtf^**,g,fnft  produced  the  record  of  a  judgment  of  oufter  in  a  ftf 
them  i^^- warranto  againft  thefe  perfons  for  a£Ung  as  bailifis; 
bofnotcon-and  (upou  debate)  this  being  admitted  as  evidence, 
ciufive,  cvi-  and  no  evidence  being  given  by  the  defendant,  this 
^^"'^*'       iffue,  with  fome  others,  was  found  for  the  King,  and 

the  other  iffues  for  the  defendant. 
•  P  389  'And  it  was  moved  this  term,  by  folicitor  general 
Strange,  for  a  new  trial,  for  a  mifdire^lion  of  the 
judge  of  affifc,  in  admitting  improper  evidence.— 
And  after  he  had  made  a  report  of  the  cafe  in  the 
manner  before  dated. 

It  was  argued  by  Mr.  folicitor,  Mr.  Denifon  and 
others,  that  it   muft  be  taken  that  the  judgment  of 
,  oufter  was  produced  and  admitted  as  conclufive  evi- 

dence, becaufe  (i)  On  the  trial  it  was  fo  treated  by 

the 
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the  profccutor^s  counfcl ;  who  compared  It  to  the  cafe  - 
of  a  verdid  againft  an  anceftor,  a  teftator  or  intef- 
tate ;  which  binds  the  heir,  executor  or  adminiftra- 
tor.  (2)  This  was  the  only  evidence  produced  by 
the  profecutor  in  relation  to  this  point.  (3)  A  re- 
cord if  admitted  cannot  be  faKificd  by  parol  proof; 
as  in  the  cafe  of  parties  and  privies ;  and  alfo  in  the 
cafe  of  ftrangers,  where  it  goes  to  the  difability  of 
perfons,  as  upon  outlawries,  is^c.  and  fo  it  is  where 
the  record  is  evidence  of  another  law ;  as  in  Milman*s 
cafe,  (which  was  cited  at  the  trial)  where  it  was 
held  by  Hardwicke  %  C.  J.  that  a  judgment  in  court* 
chriftian,  of  the  nullity  of  a  marriage,  is  conclufive 
evidence  againft  the  whole  world.  As  the  judgment 
therefore  in  the  prefent  cafe  muft  be  confidered  as 
conclufive  evidence,  it  is  clear  that  the  judge  of 
affife  was  guilty  of  a  mifdirection :  For  though  a 
judgment  muft  be  admitted  to  be  conclufive  as  to 
the  parties  themfelves,  though  it  be  in  other  afUons, 
yet  it  is  not  fo  with  refpcA  to  another  who  is  a  ftran- 
ger  to  the  fuit :  And  the  reafon  is,  becaufe  the  judg- 
ment might  arife  from  mifpleading,  or  might  be  fuf- 
fercd  by  default  or  collufion.     BraS.  lib.  5. 

But  (as  to  this  point)  Chappie  juft.  faid,  that  the 
record  was  not  produced  as  conclufive.  Aadper 
Lee  C.  J.  as  the  defendant  offered  no  evidence  againft 
it,  the  proper  queftion  now  is,  whether  it  ought  to 
have  been  received  at  all. 

•And  it  was  urged  that  it  ought  not,  becaufe  the  •  P  390 
prefent  defendant  was  a  ftranger  to  the  firft  fuit,  and 

X  Thit  feems  a  miftake ;  (but  fee  Caf.  T.  Hardw.  a^S.y  The  cafe  alluded 
to  is  that  of  Prvdam  &,  aP  v.  Cm.  Pbiliips,  alias  MmUmgnt  alias  DeUfitld^ 
coram  iVilUt  C.  J.  after  M.  Term  1737.  Hargavet  Tradi  456.— V.  Clrws 
▼«  Baiburft^  %  Stra.  960;  Caf.  T.  HartfW.  ii,^Dacofra  ▼,  FiUa  Real  1  Stra. 
^ist.^HatfaUy.  Hatfieidz  Stra.  961.  ft  Bro.  P.  C.  62.~AUb  3  Vef.  246 
and' the  Ducbefi  of  Ktngjtw'i  tafe  11  Str.  T.  26 1.  and  Meadtw^t  ▼.  Ducbefi  rf 
Kingftrni^  Amb.  756, 

not 
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not  capable  of  doing  any  thing  in  defence  of  it ;  nei- 
ther is  he  privy  thereto  ;  and  therefore  he  ought  not 
to  be  prejudiced  by  the  judgment  there  given ;  efpe- 
cially  as  it  might  perhaps  be  obtained  through  collu* 
fion  or  miftake.  And  this  is  the  more  unreafonable^ 
becaufe  the  prefent  profecution,  at  leaft  quoad  the 
fine,  is  a  criminal  one ;  and  therefore  the  rule,  qmd 
res  inter  alios  a£la  alteri  nocere  rum  debet,  (which  is  de- 
rived from  the  civil  law)  extends  to  this  cafe.  To 
this  point  were  cited  3  Mod.    141.      Sir  William 

M'*^^'Clargis  and  Sherwin,    (a)  Mich.    11  W.   3.     The 

n!  p. ft 32.  queftion  there  was,  whether  a  record  ought  to  be 
allowed  to  prove  a  legitimacy :  And  it  was  laid  down 
for  a  rule,  (upon  the  authority  of  Co.  Lit.  35  2.)  that 
no  record  ought  to  be  admitted  as  evidence  againfl 
one   who  is  neither  party  nor  privy  thereto.    King 

A«te  163.  and  Lijlej  Hit.  1 1  G.  2. 

It  was  farther  argued,  that  fuppofing  the  judg- 
ment againfl  B.  and  A.  to  be  conclufive,  yet  as  they 
were  at  leaft  officers  infaSo  when  the  defendant  was 
chofen,  this  is  fufficient  to  warrant  his  eleftion,  this 

Ante  16s.  being  a  neceffary  act  for  the  fupport  of  the  corpora* 
tion. 

On  the  other  fide  it  was  argued  by  Sir  Tbomat 
Abney^  Mr.  Lloyd  and  others,  that  there  is  a  privity 
between  this  and  the  former  defendants,  vix.  a  pri- 
vity of  fucceflion :  A  fuccefTor  ftanding  in  the  place, 
and  claiming  ^nder  the  right,  and  being  bound  by 
the  ads  of  his  predeceflbr.  The  judge  of  af&fe 
did  therefore  right  in  permitting  the  judgment 
to  be  read ;  and  if  it  had  been  fraudulently  obtained, 
evidence  might  have  been  given  thereof;  but  none 
having  been  given,  it  is  fufficient.  To  this  point 
were  cited  Co. /.//•  103.  a.  Cartb.  181.  Skin.  15. 
3  Mod.  141.     trials  in  paisj   edit,    ytb^  fol.  ^66. 

Rumba/ 
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Rumba!  and  Norton.  Mandamus  to  fwcar  in  Rumbal 
a  freeman  of  Calne  in  Wilts  \  and  on  the  trial  a 
judgment  of  oufter  againft  one  of  his  ♦clcSors  was  *  P  391 
given  in  evidence.  Lofil  znd  Bancroft  and  others j  (^)  (^)  Buii  n. 
II  Decemb.  1732.  Trefpafs  for  taking  goods;  to  p.  40. 
which  the  defendants  pleaded  not  guilty  :  And  on  the 
trial,  which  was  before  lord  Raymond,  the  queftion 
being,  whether  Bancroft  was  a  bankrupt  on  the  day 
of  committing  the  trefpafs,  a  vcrdid  found  upon  an 
iffuc,  which  had  been  dircftcd  by  the  court  of  Chan- 
cery between  Bancroft  and  Lofil  only,  was  admitted 
as  evidence  againfl:  all  the  parties,  after  great  debate : 
And  that  put  an  end  to  the  caufe.  In  Tbe  King  and 
Oaf  en  y  and  Tie  King  znd  Syred  and  Jobnfon  1735. 
(all  of  whom  were  pretended  members  of  the  borough 
of  Orford).  fevcral  judgments  of  oufter  againft  capi- 
tal  burgeflfes  were  read,  on  the  trials  at  bar,  againft 
the  defendants.  King  and  Follet,  mayor  of  Southamp- 
ton, Mich.  13  G.  2.  Upon  a  trial  at  bar  a  judgment 
of  oufter  againft  defendant's  predeceffor  was  there 
given  in  evidence.  King  and  Pindar.  Motion  for 
an  information  againft  Pindar  as  mayor,  and  againft 
Tbomfon  as  one  of  his  voters  :  And  lord  Raymond 
faid,  that  the  information  ought  fir  ft  to  be  tried 
againft  Tbomfon ;  and  if  it  (hould  appear  thereon  that 
he  had  no  right  to  vote,  he  fliould  be  againft  trying 
the  other  :  And  there  was  fome  diverfity  of  opinion, 
whether  informations  ftiould  go  againft  both. 

As  to  B.  and  A^%  being  officers  defalio,  it  was 
anfwered,  that  they  ought  not  to  be  confidcred  as 
fuch,  becaufe  they  were  followed  with  a  recent  pro- 
fccution. 

It  was  further  objefted,  that  one  of  the  findings 
is,  that  a  majority  of  chamberlains  did  not  meet 
upon  the  election  of  the  defendant ;    which  is  necef- 

fary 
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fary  to  make  a  good  choice  :  And  alfo  that  the  cof* 
torn  of  nomination  is  not  fuch  as  the  defendant 
founds  his  right  upon  ;  and  confequently  as  it  ap« 
pears  he  had  no  title,  there  mud  be  judgment  of  ouf- 
ter  againft  him,  though  the  iffue  now  agitated  had 
been  found  againft  him.  [And  Chappie  juft.  faid, 
that  moil  of  the  ilTues  were  found  for  the  King.] 
And  the  court  held  this  to  be  a  fatal  objection :  And 
*  P  392  they  *were  alfo  clearly  of  opinion,  that  the  judgment 
againft  B.  and  ji.  was  good  evidence  againft  defen- 
dant, efpecially  as  he  claimed  under  them :  And  fuch 
judgments  have  been  often  given  and  allowed  as  evi- 
dence againft  third  perfons.  But  the  court  faid,  it 
'  was  not  conclufive,  for  that  the  defendant  might  have 
proved  that  the  judgment  was  obtained  by  coUufion, 
or  that  the  firft  defendants  were  reftorcd. 
The  motion  was  therefore  denied. 

S.  p.  RtM  Y.  GrimsM*  5  Bur.  260 1. 


f,f;»*'"-     Hafwell  qui  tarn,  ^c.  againft  Cbaiii  an^i  otters. 

An  impor- 

XJeTind  T^IiBT  qui  tamy  ^c.  for  840/.  for  felling  wine 
hogfh^Idi!]  I  J  without  licence  :  To  which  the  defendants 
[hrw^cve.  pleaded  Nil  debet.  And  as  to  825/.  part  of  the  faid 
Jai^rfoni  fum  of  840/.  the  jury  found  a  general  verdift  for  the 
a  do««i  of  defendants ;  and  for  the  refidue  thereof,  they  found 
SeMhtrcof,  a  fpecial  vcrdift  ;  which  in  effcft  was  as  follows ; 
unmcafur-  'fhc  defendants  were  merchants,  and  importers  of 
^'nTcirri.  wine  ittto  the  port  of  London  in  pipes  and  hogflicads, 
ed  away  by  and  always  paid  the  cuftoms  by  the  gallon;  and 
lnd*drlink  without  having  any  licence  whatfoever,  they  fold  to 
in  private   three  feveral  perfons  one  dozen  bottles,  commonly 

houfes ; 

this  held  to  be  a  felling  by  retail,  and  within  12.  Car,  2,  c.  25. 

called 
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bailed  quart  bottles,  of  red  port  wine  unmeafured  by 
any  meafurc  :  Which  faid  wine  was  part  of  the  wine 
imported  by  the  defendants,  and  was  drawn  out  of 
pipes,  and  carried  away  by  the  buyers,  and  drank  ia 

!>rivate  houfes.  It  was  alfo  found,  that  all  wholes 
ale  importers  take  an  oath  that  the  wine  is  imported 
by  way  of  merchandize,  and  doth  not  belong  to  a 
vintner  or  retailer:  And  the  ftatute  of  12  Car.  2. 
c.  25.  was  alfo  fet  out  in  the  verdift. 

And  it  was  now  argued  by  folicitor  general 
Strange^  that  the  buying  wine  in  pipes  and  hogiheads, 
and  felling  it  by  dozens  of  bottles,  is  retailing,  as 
much  as  difpofing  •of  it  in  any  other  quantity  ;  and  *  P  393 
it  is  plainly  within  the  reafon  and  the  letter  of  the 
12  Car.  2.  For  in  the  introdu6iory  part  it  is  faid, 
"  for  the  better  ordering  the  felling  of  wines  by  re- 
"  tail ;"  and  though  the  enabling  claufc  does  not 
mention  bottles  amongft  the  mcafures  there  enume- 
rated, yet  it  contains  the  words,  "  any  greater  or 
**  lefler  retail  meafurc."  Befides,  it  is  found  that 
the  wine  was  fold  by  quart-bottles  ;  and  therefore  ic 
iB  to  be  taken  that  each  bottle  contains  a  quart ;  and 
this  meafure  is  exprefly  mentioned  in  the  (latute.  If 
it  does  not  hold  fo  much,  or  if  it  holds  more,  then 
the  cafe  falls  within  the  other  words^  The  fubfe- 
quent  aft  of  15  Car.  2.  c,  14.  alfo  (hews  that  all 
forts  of  retailing  by  any  meafure  whatfoever,  is  with- 
in the  12  Car.  2.  and  it  further  (hews  that  the 
words,  **  within  his  manfion-houfe,  ^c.  or  without," 
Isfc.  in  that  aft  arc  to  be  underftood  inde(initely^ 
and  mean  any  place  whatfoever.  But  fuppo(ing  the 
prefent  cafe  not  to  fall  within  the  above  mentioned 
ad,  it  is  plainly  within  the  general  claufc  of  7  E.  6. 
c.  5.  (f.  8.  J  which  impofes  the  fame  forfeiture  as 
the  other  aft ;  it  being  found  that  the  defendants  had 
no  licence  whatfoever :  And  the  conclufion  of  the 
I  i  coui^t 
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count  is  general,  viz.  "  contrary  to  the  form  of  the 
^  ftatute  in  that  cafe  made  and  provided."     AnJ  Mr. 
is)  %  Lord  foli<^itor  cited  Jfiell  qui  tarn.  £fff .  and    :ndrews^  (a) 
Raym.       Mich.  1 3  G.   I.  as  a  cafe  in  point.     That  was  an  ac- 
sirt'  *8    ^*°^  ^^  ^^^^  upon  the  12  Car,    a.  for  i'eliing  wine 
*'^^'  without  licence ;  to  which  the  defendant  pleaded  Nil 
debet.     And  it  was  found   fpecially,  that  the  defen- 
dant was  a  merchant  in  Brijiol^  and  that,  without 
having  any  licence  to  fell  by  retail,  he  fold  in  his  man- 
iion-houfe  one  gallon  of  wine  ;    which  was  carried 
into  the  Guilder-inn  in  Bri/iol^  and  drank  there.    And 
it  was  argued  by  Mr.  Fa%akerly  for  the  defendant, 
that  the  wine  not  having  been  drank  in  any  place  in 
the  occupation  of  the  defendant,  and  it  being  only  a 
fmgle  ad,  it  was  not  a  retailing  within  the  ftatute ; 
which  being  a  penal  law,  ought  not  to  be  extended 
beyond  the  letter.     But  the  court  held,  that  a  mer- 
chant cannot  fell  by  retail ;  and  that  the  felling  but 
*  P  394  one  gallon  is  within  the  ftatute  \   the  *penalty  of  5/. 
being  impofed  for   every  felling  by   retail.    Judg- 
ment therefore  was  given  for  the  plaintiffl 

On  the  other  fide  it  was  argued  by  ferjeant  WynM\ 
(i)  That  a  merchant-importer  felling  by  retail,  is  not 
within  the  ftatute  of  7  £.  6.  or  1 2  Car.  2.  the  inten- 
ticn  of  both  thofe  afts  being  only  to  reftrain  taverns 
and  publick  houfes  from  felling  wine,  becaufe  thefe 
places  are  the  refort  of  idle  and  diflblute  perfons. 
This  appears  by  the  preambles  of  thofe  two  laws ; 
and  alfo  by  fed.  2.  of  the  latter,  (which  ftatute  is 
explanatory  of  the  other;  whereby  the  King  is  im- 
powered  by  commiffioners  to  licence  perfons,  £5V» 
to  fell  by  retail  wine  to  be  drunk  as  well  within  their 
manfton-houfes,  ^c.  as  without,  /.  e.  within  and 
without  the  doors  of  the  houfe.  The  form  of  the  li- 
cence further  Ihews  this  j    the  provifo  being,  that  if 

the 
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the  rent  refervcd  be  not  paid,  the  commiflioners  are 
to  leave  notice  at  the  tavern  or  wine-cellar.  And  in 
the  oath,  and  the  ftatutc  of  i  'Jac.  2.' c.  3.  /.  6. 
which  directs  it,  the  merchant-importer  is  put  in  op- 
pofition  to  the  vintner  or  retailer :  And  by  the  book 
of  rates,  they  pay  differently  to  the  crown.  To  this 
point  was  cited  Hardn  338.  which  was  faid  to  be  the 
leading  cafe  in  yf^elJ  and  Andrews.  (2)  It  was 
urged,  that  the  felling  wine,  in  the  manner  dated  in 
this  verdid,  is  not  within  the  (latutes  before  menti- 
oned. As  to  retailing  in  general,  no  precife  defi- 
nition can  be  given  of  it.  According  to  the  ftatutcs 
of  8,  9  fr.3.  I  A.  c.  12.  and  11  A,  c.2.  the  felling  cyder 
in  fo  great  a  quantity  as  one  hundred  hogiheads  is  re- 
tailing it.  By  the  3,  4  £.  6.  r.  ai.  the  felling  a  weight 
of  chcefc,  or  a  barrel  of  butter,  is  retailing  :  And  by 
the  21  Jac*  I.  c.  22.  the  felling  four  weight  of  chcefc, 
or  four  barrels  of  butter,  is  declared  to  be  retailing. 
This  (hews  that  the  word  [retailing]  is  to  be  taken 
fecundum  fubjedam  materiam.  Now  here  by  the  7  E. 
6.  retailing  is  declared  to  be  a  felling  by  the  gallon, 
no  higher  meafure  being  mentioned  ;  and  this  is  a 
well-known  meafure,  and  as  antient  as  the  time  of 
£.  I.  and  is  the  higheft  retaiUmeafure.  And  the  12 
Car*  2.  dcfcribes  retailing  to  be  by  *thc  pint,  quart,  *  P  395 
pottle  or  gallon,  without  mentioning  a  bottle,  which 
is  no  certain  meafure,  and  is  not  taken  notice  of  in 
any  ftatute  before  the  i  G.  2.  c.  17.  (f.  7.)  It  is  in- 
deed here  found  that  the  bottles  were  called  quart- 
bottles  ;  but  it  is  well  known  that  thefe  contain  diffe- 
rent quantities  :  And  it  is  not  to  be  intended  that 
they  hold  an  exa<f):  quart,  nothing  being  to  be  pre- 
fumed  in  cafe  of  a  vcrdift.  Hardr.  346.  i  Show. 
539.  Bcfides,  fuch  an  intendment  is  contrary  to  the 
prefent  finding  ;  which  is,  that  defendant  fold  by  a 
dozen  bottles  unmeafurcd,  /.  e.  without  any  meafure. 
It  is  further  obfervable,  that  the  common  way  of  im- 
I  i  2  porting 
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porting  wine  before  the  i  G.  2.  c.  17.  was  in  bottles, 
(as  appears  by  the  bookof  rates, /^.  103,  104,  i^c) 
which  (hews  that  the  felling  in  bottles  is  not  retailing. 
As  to  the  cafe  of  Jjiell  aivd  Andrews  cited  contra^  it 
was  faid,  that  there  the  win€  was  fold  by  a  fingle 
gallon,  which  is  declared  exprefly  to  be  retailing ; 
whereas  here  the  fale  was  in  a  much  greater  quantity, 
and  without  ?ny  determinate  meafure. 

Lee  C.  J.  As  to  the  queftion,  whether  a  merchant- 
importer  is  within  the  ftatute  of  Car.  2.  this  was  fct- 
Ante  393.  tied  in  A/tell  ^x\d  Andrews.     It  was  there  infifted  for 
the  defendant,  that  though  the  words  of  the  1 1  Car. 
2.  are  general,  yet  as  rhe  ftatute  takes  notice  of  the 
wine  being  fold  to  be  fpcnt  within  the  manfwn-houfc 
of  the  vendor,  iffc.  it  did  not  extend  to  that  cafe. 
But  the  court  held,  that  though  the  wine  was  not 
drank  in  the  boufe,  or  any  other  place,  of  the  fcUer, 
it  was  within  the  ftatute :  And  they  much  relied,  and 
very  juftly,  on  the  15  Car.  2.  as  declaratory,  by  the 
recital  of  it,  of  the  fenfe  of  the  firft  aft.     As  to  the 
other  point,  (which  is  the  only  queftion  now  before 
us)  whether  this  be  a  felling  by  retail;    itfeemsa 
more  proper  conHderation   for   a  merchant  than  a 
lawyer.     The  notion  1  have  of  felling  by  retail  is,  that 
it  is  a  felling  contrary  and  in  oppofition  to  a  felling  by 
wholefale,  1.  e.  where  any  thing  is  fold  in  a  lefs  quan- 
tity than  it  is  bought.     The  objeftion,  that  the  fell- 
ing by  a  dozen  bottles  unmeafured  is  a  felling  with- 
•P  ^oT^^^  ^^y  meafure,  *feems  very  odd.     It  muftbefomc 
39    meafure  or  other.     The  la  Can  a.  is  not  confined  to 
the  meafures  therein  fpecified  ;  the  fubfcquent  words 
being,  "  by  any  greater  or  leffcr  meafure  :"  And  the 
15  Car.  2.  leaves  out  the  particular  meafures  enume- 
rated in  the  former  aft,  and  only  mentions  in  gene- 
ral 
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tal,  felling  by  rctaiL   It  fecms  therefore  very  difficult 
to  make  out  this  felling  not  to  be  by  retail. 

Page  juft.  of  the  fame  opinion,  that  this  cafe  is 
within  the  11  Car.  2.  and  he  faid,  that  every  quan- 
tity is  a  meafurc  between  the  parties. 

Probyn  juft.  There  arc  forae  certain  known  mea- 
furcs  by  which  the  trade  and  cuftoms  arc  governed ; 
but  if  wine  is  fold  by  meafures  which  do  not.exadly 
quadrate  with  tliofe,  there  is  no  rcafon  that  the  fel- 
ler (hould  be  excufed  from  paying  the  duties.  Ac- 
cording to  this  he  may  eafily  evade  it,  by  varying  a 
little  fron\  the  precife  and  well  known  meafures. 
This  the  Icgiflature  fcems  to  have  had  in  view,  by 
adding  the  words,  "  by  any  greater  or  Icffcr  mea- 
"  fure.'*  It  is  here  found  that  the  defendants  fold 
the  wine  by  one  dozen  bottles,  called  quart  bottles, 
drawn  out  of  hogfheads,  and  not  meafured  :  But  it 
is  to  be  obfcrved,  that  the  merchant  computes  his 
profit  by  the  gallon,  as  he  pays  according  to  that  to 
the  crown.  Befides,  a  quart  bottle  is  a  quart ;  and 
it  makes  no  difference  whether  the  quart  be  in  glafs 
or  pewter.  As  to  the  other  point,  it  is  to  be  ob- 
ferved,  that  a  wholefale  importer  pays  lefs  than  a  re- 
tail or  private  one ;  and  confequently  if  this  lad  fells 
by  retail,  he  gets  more  profit  than  the  other,  ani 
defrauds  the  publick  revenue  :  And  if  a  merchant 
condefccnds  to  retail,  he  is  a  retailer. 

Chappie  juft.  I  was  at  the  trial  of  the  cafe  of 
^ftell  and  Andrews  at  Briftol^  and  the  fingle  queftion 
there  was,  whether  a  merchant  felling  wine  in  fmall 
t]uantities,  not  to  be  fpent  in  his  own  noufe,  is  a  feir 
ler  by  retail  within  the  1 2  Car.  2.  and  it  was  dctcr- 
n^ined  that  he  is.  As  to  *the  prefent  queftion,  the 
felling  muft  be  either  by  wholefale  or  retail  j  and  *  P  397 
certainly  the  felling  a  dozen  bottles  is  not  the  former. 
This  would  be  fufficiently  plain,  even  if  the  word 
tquart  j  had  not  been  added,  though  bottles  do  not 

always 
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always  contain  the  fame  quantitv :  But  the  felling  is 
found  to  be  by  one  dozen  of  bottles,  commoaly 
called  quart  bottles  ;  which  is  all  one  as  if  it  bad 
been  faid,  a  dozen  quart  bottles.  The  ftatute  ex- 
tends to  any  retail  meafure,  by  virtue  of  the  general 
words,  "  or  any  greater  or  leffer  meafure." 

The  whole  court  feemed  now  ftrongly  inclined  to 
give  judgment  for  the  plaintiff ;  but  counfel  being 
retained  for  the  defendants,  upon  their  earned  im- 
portunity an  ulterius  concilium  was  granted. 

Note  j^This  cafe  was  further  argued,  HiL  13  G- 
a.  by  ferjeant  Eyre  for  the  plaintiff,  and  Mr.  Marjb 
for  the  defendants  :  But  the  court  retained  their  for- 
mer opinion,  which  they  delivered  much  to  the  fame 
effect  as  before.  And  judgment  was  then  given  for 
the  plaintiff. 

From  Sir  Jokn  Strangers  report  of  this  cafe,  it  appears  thit  thii  Jud^ett 
w^s  reverfed  in  the  Houfe  of  LordS)  5th  of  March  1740,  becauie  itwii 
faot  found  that  the  doxcn  of  quart  bottUs  were  a  retail  meafure,  and  a  f^adre 
dt  tuvo  was  awarded. 
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Roe  on  the  demife  of  Gulliver  acainft  Wicketu     vide  Ante 

^  263.  n. 

Tl^ILLES^  Ch,  J.    delivered  the  opinion  of  the  TdUtor 

court.*  devifci  fre©- 

This   cafe  comes  before   the  court  on    a     cafe,  t^  ^u  w?fc 
made  at  Guildhall  at  the  fittings,  which  ftates  that  for  life  and 
Robert  Wickett  having  a  wife  named  Catherine^  and  SSth^^to 
three  fifters,    Elizabeth^   Anne  and  Mary^    but  no  fuch  child 
child   or  brothers,    by  his  will,    dated  the  8th  oi^J^^^Xo 
December   1686,  gave,  all  his  lands,  tenements  and  be  enfeint 
hereditaments,    whether  in  fee  fimple,    for  life  or^^J.'j"/*^ 
lives,  leafes  for  years,  in  pofleilion  or  reverfion,  tothaciffuch 

child  as 
ihall  hap« 
*  In  »   Stra.  1093,  it  is  faid  that  this  cafe  was   ruled  hj  ffVla,  Oh.  J.  pen  to  be 
and  Parhr,~^ln  i  Yes.  411.  it  is  faid  that  this  opinion  was   that  of  XPZ//«i,  born  Aiould 
C.J.  and  the  reft  of  the  court,    except  Fertefn/e,  J.  (who  differed,  but  did  die  before 
not  hear  the  argument).    The  Msi.  from  which  this  it  taken  it  filen(  u  to  ai,  leaving 
this  matter.  no  liTue, 

then  the  re- 
▼erfion  Co 
his  wife  and  two  fifters  refpe^ively  in  thirds.    Tite  wife  never  WM  enfeint ;  It  was  held 
that  this  devifc  over  of  the  reverfion  never  took  cfTeA. 

his 
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his  wife  for  life,  and  after  her  deceafe  to  fuch  child 
as  his  wife  was  fuppofed  to  be  enfeint  with,  and  to 
the  heirs  of  fuch  child  for  ever  ;  provided  that  if 
fuch  child  as  (hall/happen  to  be  born  (houid  die  be- 
fore it  attain  its  age  of  twenty-one  years  leaving  no 
liTue,  then  the  reverfion  of  one  third  part  of  all  his 
•lands  ihall  go  over  to  his  wife  Catherine  and  her 
heirs,  and  another  third  part  to  his  filler  Elizabeth 
and  her  heirs,  and  the  remaining  third  to  his  fifter 
Anne  and  her  heirs.  .  He  alfo  gave  to  his  fiftcr  £//• 
xabeth  600/.  to  be  added  to  her  father's  legacy,  and 
to  his  fifter  Anne  400/.  and  to  his  fider  Mary  5/. 
and  makes  his  wife  executrix. — The  cafe  then  ftatcs 
that  the  wife  was  not  with  child  at  the  time  of  mak« 
ing  the  will,  nor  at  the  time  of  the  tcftator's  death; 
who  died  a  few  days  after  making  the  will.  It  ftatcs 
that  the  teftator  was  feifed  in  fee  of  the  premifes  in 
queftion,  and  that  the  defendants  claim  under  hiarj 
Wickett  one  of  the  teftator's  fitters  and  co-heirs,  and 
the  leffors  of  the  plaintiff  claim  the  whole  under  Ca- 
therine the  wife  and  the  other  two  fifters  EUzabeib 
and  /Inne ;  and  the  queftipn  is,  whether,  as  Cathe- 
vine  the  wife  was  not  with  chi^^  at  all  by  the  teftator, 
the  devifcs  over  to  her,  Eii%abeih  and  AnnCy  could 
ever  take  effeft?  If  they  did,  then  the  verdift  which 
was  given  for  the  plaintiff,  (hould,  by  the  pardes 
agreement,  ftand  for  the  whole  ;  if  not,  then  for  two 
third  parts  only. 

If  this  had  been  nothing  more  than  a  queflion  re« 

ferved  at  nifi  prius^  I  fhould  have  had  no  doubt  upon 

a  cafe  fo  clear  as  the  prefent.     But   there   being  a 

judgment  in  B.  R*    on  another  part  of  this  will, 

*''^'"'**^' which  may  at  firft  feem  to  differ  in  fome  mcafure 

from  our  opinion  ;  and  as  Lord  Harcourt  has  made 

£^'^w.    ^  declaration,  and  in  fome  fort  given  his  opinion  on 

iEq.«b.     the  fame  devife,  contrary  to  our  fentiments,  we  have 

V'l'Rel^^\.  therefore  thoroughly  iionfidered  the  cafe,  and  fliall 

rree.  Cka.  'fay  more  on  the  fubica  than  othcrwife  was  ncceffary. 

3i«.  Xbi$ 
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Thi^  cafe  has  been  much  obfcured  by  iofifting  oH 
})oint89  and  citing  cafes  to  fupport  them,  which  are 
Bot  material  to  the  queftion.  There  were  a  great 
many  cited  in  relation  to  devifes  to  infants  in  ventre 
fa  mere ;  feme  in  which  all  fuch  devifes  were  held 
bad;  others,  that  they  are  good  infuturo^  though 
void  in  prafenti ;  and  a  third  fet  (though  there  has 
been  no  adjudication  on  them)  that  all  fuch  are  good, 
bccaufc  they  arc  in  nature  of  devifes  infuturo.  It  is 
plain  by  the  cafes  ciied  that  thofe  who  have  talked 
about  thcfc  devifes  have  confounded  thcmfelves,  by 
not  dillinguiihing  between  devifes  that  are  void  ab 
initio^  and  fuch  as  become  fo  afterwards.  It  is  cer« 
tain  if  no  child  is  born,  the  devife  is  void  ;  but  which 
of  the  three  opinions  is  bcft,  it  will  be  time  enough 
to  determine  when  (uch  a  cafe  comes  neceffarily  be- 
fore the  court.  But  in  the  prefent  cafe  we  do  not 
think  it  ncceflary  to  determine  whether  the  devife  to 
the  child  be  good  or  not  j  forj  laying  it  quite  out  of 
the  cafe,  the  fubfcquent  devife  will  ftill  depend  on 
the  fame  contingencies  and  fall  under  the  fame  con^p 
fiderations.  lo  (hew  that  this  was  a  material  part 
of  the  cafe,  two  things  were  mentioned  in  the  argu^ 
ment ;  one  by  the  plaintiff,  which  was  that,  if  the 
devife  to  the  infant  was  void,  the  condition  annexed 
to  it  was  fo  too  ;  and  fo  the  devife  in  remainder  took 
cffedt  and  became  abfolute  immediately  ;  the  other 
M^as  by  the  defendant,  that,  if  this  is  falfe  and  the 
devife  over  is  fo  conncSed  with  the  condition,  as 
that  one  depends  on  the  other,  then  if  the  terms  and 
contingencies  of  the  condition  do  not  happen,  the 
devife  over  cannot  take  place  ;  and  inftanced  the 
c^fe  of  Roe  v.  Flood.  E.  2  Geo.  a.  which  as  it  xc-Von.  it^ 
gards  the  prefent  cafe  is  thus  : — A  devife  of  lands  to 
R*  Bijhcp  and  his  heirs,  upon  condition  that  he  do 
pay  all  the  devifor's   debts   and   legacies,  and  if  he 

di4 
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did  not,  then  a  devife  over  to  Elizabeth  Flood.    R. 
Bijhop  died  before  the  teftator,  and  it  was  adjudged 
that  the  fubfequcnt  devife  depending  on  the  former 
eftate  with  the  condition  annexed,  was  become  like- 
wife  void.     But  as   we  are  all  of  opinion  that  the 
fubfequent  devife  did  not  depend  on  the  condition, 
that  argument  is   of  no  weight.     To  (hew  that  this 
queftion  concerning  a  devife  to  an  infant  in  ventre  fa 
mere  was  material,  it  was  farther  offered  by  the  plain- 
tiflF,  that  if  there  is  a  devife  for  life,  then  to  another 
in  remainder  ;  if  the  firfl  devife  becomes  void  by  the 
devifec's  dying  in  the  life-time  of  devifor,  or  by  his 
becoming  a  monk  and  incapable  of  taking,  the  devife 
in  remainder  will   veft   immediately.      Perk.    Tit. 
Devifes.  Sed.  566.  567. ;  and  to  be  fure  this  is  good 
law,  but  not  parallel  to  the  prefent  cafe  ;    and  there 
is  no    book   or  cafe,  that  where  there  is  a  devife 
for   life   and  a  void  one  in  remainder,    the  fecond 
fhall  become   good    bccaufe   the     firft   is  become 
void.     Some  queftions  have  been  made  whether  this 
is  to  be  confidered  as  an  executory  devife  or  a  con- 
tingent remainder ;  but  it  is  not  material  which  it  is, 
becaufe  in  either  cafe   it   can   never  take  e£Fe&  if 
contingencies  on  which  it  depends  never  happen ; 
but  at  lafl:  it  was  admitted  by  counfel  on  both  (ides 
that  it  might  be  an  executory   devife,  it  not  being 
fuch  a  limitation  as  can  take  place,  according  to  the 
riiles  of  law,  as  a  contingent  remainder  ;  and  it  cer- 
tainly is  fo.     Taking  it  then  as  an  executory  devife, 
there  were  many  cafes  cited  on  the  part  of  the  plain- 
tiff to  (hew  that  it  was  good  according  to  the  rules 
of  executory  devifes,  and  that  the  contingencies  were 
not  too  remote.     On  the  part  of  the  defendant  it  was 
faid  the  contingencies  were  too  diftant,  and  that  no 
cafe  had  ever  gone  fo  far.     If  the  contingencies  had 

happened 


APPENDIX.  # 

liappened  fo  as  the  leffors  of  the  plaintiff  might  claim 
as  executory  dcvifccs,  this  would  have  been  material; 
but  as  they  have  not,  it  is  out  of  the  cafe.     But  the 
contingencies   are  not  too  remote,    being  to  arifc 
within  twcnty-two  years  at  fartheft,  that  is  upon  the 
death   of   a  perfon  within  twenty-one  years  after  hit 
birth,  and  who  muft  be  born  within  one  )  ear  after 
the  <dcath  of  the  devifor ;  and  there  are  feveral  cafes 
which  have  gone  farther.     I  fliall  only  mention   the 
cafe  of  Majfenburgh  v.  AJh.   i  Vern.  234.  257,   304. 
where  the  limitation   of  the  truft  of  a  term,  (which 
is  governed  by  the  rules  of  executory  devifes)  was 
held  good,  though  the  contingency  would  not  hap- 
pen 'till  twenty-one  years  after  the  death  of  a  perfon 
in  effe.     Many   things    were   faid  as   to    the  word 
"  provided'*;  that  it  is  fomctimes  a  word  of  condi- 
tion, and  fometimes  of  limitation.     But  as  to  that 
there  is  but  one  rule  to  go  by ;  which  is  this  ;  that  it 
is  either  a  term  of  condition  or  limitation  according 
to  the  wording   of  the  deed  or  will,  and  the  intent 
of  the  parties.     But  this  is  not  material  here ;  for  if 
it  is  a  condition  precedent  the  devife  over  will  not  vcft 
'till  it  is  performed  ;  but  if  a  contingent  limitation, 
or    rather   an   executory  devife,  it  can  never  take 
cffcft/  till  the  contingency  happens. 

Having  now  cleared  the  cafe  of  the  rubblfli,  the 
fmgle  queftion  arifing  is  this.  Whether  when  a  man 
devifes  an  eftate  to  A.  on  three  contingencies,  the 
devifee  can  have  it,  though  none  of  them  happen  ? 
This  is  a  devife  to  a  wife  and  two  fillers  on  three  con- 
tingencies, ift.  If  a  child  happen  to  be  born.  ad. 
If  it  die  before  tucnty-onc.  3d.  If  without  iffue. 
None  of  thefe  happened,  but  another  has  happened  ; 
viz.  that  the  wife  was  not  with  child  ;  as  to  which 
no  diiedion  is  given  in  the  will,  and  it  is  plainly  a 

cafus 
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cafus  cmijfus  \  and  the  rule  of  law  is,  that  an  heir  at 
law  (hall  not  be  difinherited  unlefs  by  exprefs  words, 
or  an  intent  manifeft  and  apparent,  as  laid  down 
twice  in  Cro.  Eliz.  and  in  other  books.  Lord 
Vaugban  has  carried  this  further  and  fays  it  muft  be 
by  necejfary  implication.  But  I  think  this  goes  too 
£ar,  and  is  to  be  found  no  where  clfe }  but  manifejl 
intent  is  fufBcient.  In  our  cafe  there  are  no  exprefs 
words  to  take  the  eftatc  from  one  of  the  co-heirs, 
in  the  cafe  that  now  has  happened.  But  it  is  faid 
that  the  intent  appears,  for  two  reafons  :  firft,  he 
bas  given  Mary  only  5/.  though  he  gave  the  others 
600/.  and  400/.  ;  fecondly,  becaufe  it  is  as  reafon- 
able  that  the  devifecs  /hould  have  the  eftate  in  cafe  no 
child  was  born,  as  if  it  was  born  and  (hould  die  be- 
fore twenty-onc  As  to  the  firft  ;  he  has  not  left 
her  a  Jhilhng^  which  according  to  the  vulgar  notion, 
amount  to  a  diflnheriting,  and  I  think  this  is  a 
ft  range  uncertain  prefumption  and  is  not  a  manifeft 
intent.  As  to  the  fecond  ;  it  is  merely  guefs  work, 
and  is  making  a  will  inflead  of  con/iruing  one.  Out 
of  all  the  cafes  pited  in  the  argument,  only  five  re- 
late to  the  point  io  queftion.  Moore  ^12.  Cro.Eliz* 
525.  the  word  or  conftrued  and,  cited  to  (hew  that 
words  are  conftrued  out  of  their  natural  meaning  to 
fupport  the  intent.  But  there  the  court  went  in  fa- 
vour of  the  heir.     It  is  an  imperfe&  cafe  and  not  of 

12  M<J.     the  greatcft  authority.     Holcrqffs  cafe,  Mocre  486. 

'**■  Grafcot  v.  Warren^  Comf}.  437.  and  in  cafes  in  K. 
Wm.^s  time^  which  is  a  cafe  very  like  the  prcfent  but 
ftronger  of  the  two,  for  here  the  defendants  claim 
under  an  heir  at  law,  who  is  to  be  difmherited ;  but 

^^^^   g     there  it  was  under  an  executor  who  is  not  fo  much 

*  favoured  as  an  heir. — Andrews  v,  Fulham.     li.  R.  T. 

1 1  &  1 2.  Geo.  2.  upon  this  fame  will.     But  we  think 

^hat  there  is  a  great  difference  between  the  cafes. 

Th« 
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That  cafe  was  of  the  leafehold ;  this  of  the  freehold 
eftatc  ;  and  many  things   were  faid  at  the  bar  to  dif- 
tinguifh  the  cafes  ;   ift.     That  the  plaintiff,  againft 
whom  judgment  was  given,  was  reprefentative  ro  the 
perfon  who  had  affcnted  to  the  devife  over,  and  fo 
was  concluded :  2dly.  That  the  fame  words  in  a  will 
may  have  different  conflruftions  in   regard  to  leaf- 
hold  and    freehold   cftates,  as  in  Papillion  v.  Voice^.  *  ^^  ^'^' 
I  cannot  fay  whether  this  was  the   foundation  of  thet£q.ab. 
opinion  in  B.  R.     But  a  cafe  of  a  freehold  was  cited  '^^•^'^ 
againft  the  opinion  of  the  court,  and  th^y  faid  the »  jk*//.  17 , 
cafe  before  them  was  a  leafehold,  whereas  the  cafe  Aote  469* 
cited  was  of  a  freehold.     Jones  v.  Wejlcomb.  Eq.  ab.  *7o. 
245.  .M.    10  Ann.     It  concerned  a  perfonal  eftate, 
and  is   a  very  imperfeft  cafe,  fo  does  not  ftand  in 
the  way. 

Therefore  we  are  of  opinion  that  the  devife  in  re- 
mainder to  the  wife  and  the  two  fitters  never  took 
cffcQ:,  and  that  on  the  death  of  Catherine^  one  third 
part  defcended  to  Mary  one  of  the  co-heirs  of 
the  devifor,  under  whom  the  defendants  claim. 
Therefore  the  verdid  mufl  be  given  for  two  third* 
only. 


AS  it  may  reafonably  be  expedled  that  I  (hould 
inform  the  public  upon  what  authority  I  oflFer  the 
preceding  cafe,  I  think  it  proper  to  mention  that 
for  it  Tamongft  fcveral  other  manufcript  cafes  of  de- 
terminations about  the  fame  time,  many  of  which 
I  believe  have  not  been  publifhed)  I  am  indebted  to 
A  deceafed  relation  who  was  a  member  of  the  Irijb 

bar. 
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bar,  and  zitendcd  We^min/ier-ball,  as  aftudent,  about 
the  time  when  the  preceding  cafe  was  determined ; 
but  by  whom  they  were  taken,  I  am  totally  ignorant. 
Hie  cafe  of  Roe  v.  FJoody  cited  in  the  preceding  cafe 
is  reported  in  Foriefcue^s  Rep.  1 84.  One  qucftion 
there  was,  whether  the  benefit  of  a  lapfed  dcvifc  was 
to  go  to  the  heir  at  law,  or  to  the  refiduary  devifec, 
which  alfo  occurred  in  Doe  on  the  demife  of  Morris 
V.  Underdowfij  C.  B.  M.  i^Geo,  2.  cited  2  Blackjl. 
737.  738.  but  not  any  where  reported  in  print.  I 
will  therefore  take  this  occafion  of  giving  it  to  the 
public,  on  the  fame  authority  as  the  preceding  cafe. 
Si  quid  novi/ii  redius  ijiis  candidus  imperiiy  &c. 
G.  W.  V. 


Doe  ex  dim.  Morris  againft  Underdown. 


Teftttor  Q FECIAL  Vcrdia  in  ejeftment.  That  Rjcbard 
dcvifcj  ccr.  1^  Morris  being  fcifcd  in  fee  of  the  premifes  in  the 
to  A^^untii  declaration,  (of  which  a  third  part  is  in  difputej  of 
B.c.andD.  the  nature  of  Gavelkind^  devifed  them  to  William 
uin'xhllr  Underdown  and  yinne  his  wife,  until  Jobn,  Williammd 
refpc^ive  Morrice  fons  of  the  faid  William  and  jinne  fliould  at- 
IndMLVo'  ^^^^  ^^^^^  refpcfiivc  ages  of  twenty-one  and  then  to 
the  faid  B.  the  faid  John,  William  and  Morrice  their  heirs  and 
fhdr"hciM  affigns  refpeftively,  equally  to  be  divided  between 
and  afligDs  them  as  tenants  in  common,  and  not  as  joint-tenants; 
Iy?af  t^  to  take  and  hold  their  fevcral  fhares  as  they  (hall  ar- 
nantsin     rivc  at  their  fevcral  ages  of  twenty-one,  except  Wil- 

common  ; 

and  he  devifes  all  the  reft  and  refidue  of  his  eflates  to  E. — B.  dies  before  the  teftator. 
The  teOator^  heir,  and  not  the  refiduary  devtfee  is  intitlcd  to  B's  ftiare  oi  the  lands,  In 
fee  ;  fcr  the  teHator^s  intent  is  to  be  taken  as  things  flood  at  tlie  time  be  made  hit  w  II, 
and  then  no  interefl  in  the  lands  remalndeH  tindifpofed  of  to  go  to  the  refiduary  deviieC|fcr 
Jiad  B.  furvived  the  teflatorthe  eftate  would  have  veiled  in  him  and  defcead«d  to  bis  heirs, 
thf  ugh  he  had  not  been  ^t.  for  the  word  '•  Thsn'*  docs  not  date  when  the  intcrcft  i»to 
%eft,  but  when  it  is  to  fall  inio pcjij/ies. 

lim 
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Uam  and  Anne  his  wife  (hall  happen  to  die  before  that 
time,  and  after  their  deceafes  to  the  faid  John^  Wil- 
Ham  and  Morrice  their  heirs  and  aiBgns  in  manner 
aforefaid,  charged  and  chargeable  neverthelefs  with 
the  payment  of  \oL  per  ann.  to  the  faid  William  and 
Anne^  during  their  lives,  clear,  of  all  taxes  and 
dedu£lions,  to  be  paid  half  yearly,  equally  and  pro- 
portionably  out  of  their  feveral  eftates  as  they  fliall 
come  to  enjoy  them.  Then  the  teftator  devifes  to  WiU 
Ham  ^nd  Anne  Underdcwn^^W  his  lands  and  tenements, 
&c.  lying  in  Walmore  and  not  before  devifed,  fubjeft 
to  the  payment  of  debts  and  legacies.  The  teftator 
devifes  all  the  reft  and  refidue  of  his  eftates  to  Mary, 
daughter  of  faid  William  and  jlnne^  and  her  heirs 
fubjeft  to  the  payment  of  fome  particular  legacies, 
and  fays  his  will  is,  that  all  his  debts  and  lagacies 
ihall  be  paid  out  of  the  eftate  given  to  William  and 
Anne  his  >^ife,  and  Mary  their  daughter,  equally 
amongft  them  :  and  he  makes  William  Underdown  and 
Anneh\z  executors.  1  he  jury  find  that  John  Under* 
down  died  in  the  life-time  of  the  teftator  and  that  the 
teftator  continued  fdfcd  to  his  death  which  was  in 
March  173I)  and  that  the  Icftbrs  of  the  plaintiflF  are 
coufms  and  heirs  at  law  of  the  teftator  according  to 
the  cuftom  of  Gavelkind  ;  that  John  if  he  had  lived 
would  have  been  twenty-one,  and  that  all  the  other 
devifees  are  ftill  living. 

The  court  on  the  firft  argument  agreed  on  thefc 
points;  ift,  that  John  dying  in  the  life-time  of  the 
teftator,  nothing  could  veft  in  him  ;  adly,  as  the 
brothers  took  as  tenants  in  common,  there  could  be 
no  furvivorfliip  as  to  John*%  part.  3dly,  that  the  de- 
vife  to  William  and  Anne  'till  the  brothers  attained 
their  ages  is  not  to  be  conftrued,  till  all  attain  twen- 
ty-onc  J  but  till  each  refpeftively  attain  it. 

WlLLES, 
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WiLLES,  Ch.  J.  delivered  the  opinion  of  tfi^ 
Court.  The  only  queftion  is  whether  yobn^s  third 
party  (who  died  in  the  teftator's  life-time,)  is  to  be 
confldered  as  a  lapfed  devife,  and  fo  will  belong  to 
the  leflbrs  of  the  plaintiiF  who  are  heirs  at  law  to 
the  devifor,  or  whether  it  (hould  go  to  Mary  the  de- 
fendant, who  is  the  general  refiduary  devifee,  to 
whom  the  teftator  has  given  all  his  cftate  both  real 
and  perfonal  not  before  devifed.  The  word  eftate 
will  carry  any  intereft  in  the  land  which  was  not  be- 
fore  difpofed  of  ;  and  as  this  depends  upon  the  in- 
tention of  the  teflator,  this  devife  muft  be  deter- 
mined on  thefe  three  rules  :  ift.  That  the  intent  is 
to  take  place  when  it  does  not  contradidl  any  rule  of 
law.  2dly,  That  the  intent  ought  always  to  be  taken 
as  things  flood  at  the  time  of  the  teftator's  making 
his  will ;  and  that  it  ought  not  to  be  colleded  from 
the  fubfequent  accidents  which  the  teftator  could  not 
forefee  at  the  time  of  making  his  wilK  3dly,  When 
the  teftaror  has  given  all  his  eftate  and  intereft  in  fe- 
veral  lands  fo  that  nothing  remains  undifpofed  of, 
if  he  fliould  die,  nothing  can  pafs  to  the  refiduary 
devifee.  As  to  the  firft  rule  ;  as  it  has  been  fo  lon)^ 
eftabliftied,  I  fliall  cite  no  cafe  to  fupport  it ;  but 
only  fay,  here  is  no  rule  in  the  way  of  the  Icffors  of 
the  plaintiiF,  but  there  is  one  to  help  them,  viz.  that 
an  heir  at  law  fliall  not  be  difinherited  unlefs  the  in- 
tent be  manifeft  and  apparent.  And  it  will  be  diffi- 
cult to  {hew  how  the  heir  ftiall  not  have  yohns  part ; 
but  it  is  plain  his  intent  was  that  he  (hould  have  it ; 
becaufe  had  his  intent  bee.Q  contrary,  he  might  up- 
on Johns  death  have  made  a  new  will  and  have  given 
it  from  his  heir  at  law  to  his  refiduary  devifce.  As 
to  the  fecond  rule  ;  that  needs  no  authority.  Lord 
Talbofs  determinations  1  ca:  cafe  of  Hopkins  y.  Hof^ 

kinSf 
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Unsyf  is  of  great  authority,  and  indeed  would  ftag-t^^T. 
ger  me  much,  did  it  not  contradid this  rule;  but  I        ^^ 
diink  it  does  not.    The  cafe  was  thus. — ^The  tefta- 
tor  yobn  Hopkins  gave  the  eftate  to  Samuel  (on  of  his 
coufin  yobn  (who  was  his  heir  J  for  life,  and  to  his 
firft  and  other  fons  in  tail  male,  and  in  default  there* 
of,  to  the  fons  of  Sarab  daughter  to  his  coufin  yobn^ 
with  remainders  over  to  perK>ns  in  effe*  Samuel  died 
before  the  teftator  and  without  iflue.    Sarab  was  un- 
married at  the  time  of  the  death  of  Samuel;  and  the 
queftion  in  that  cafe  was,  whether  the  devife  to  Sa» 
rab\  fons  was  a  contingent  remainder,    and  there- 
fore void,  or  an  executory  devife*    It  certainly  was 
a  contingent  remainder  at  the  time  of  the  will ;  but 
Samuel  dying  before  the  teftator,  Lord  Talbot  held 
it  an  executory  devife  and  therefore  good,  and  that 
the  eftate  in  the  meantime  till  Sarah  had  afon,  veft- 
ed  in  the  heir  at  law.  All  therefore  Lord  Talbot  deter- 
mined was,not  that  the  intent  of  the  teftator  fliould  be 
altered,  or  that  a  fubfequent  accident  would  alter  his 
will ;   but  that  the  fubfequent  accident  altered  the 
law.     He  likewife  determined  this  in  favor  of  an  heir 
at  law,  who  otherwiflb  muft  be  difmherited  intirely. 
Therefore  that  cafe  docs  not  differ  from  this  rule.— 
It  was  mentioned  at  the  bar  that  the  cafe  oiA/hburn-^ 
bam  V.  Bradjhaw\  was  againft  it ;  which  was  a  cafet*  Atk.36. 
referred  to  all  the  judges  on  the  Mortmain  aQ:.     But  ^^^ 
I  do  not  think  that  that  was  an  exprefs  authority 
againft  this  rule ;    becaufe  that  was  a  conftrudion 
upon  the  wording  of  the  Stat.  9  Geo.  2.    But  fo  far 
it  was  an  authority  for  this  rule,  as  all  the  Judges 
declared  it  to  be  law.    There  were  feveral  cafes  cited 
in  the  argument  of  that  cafe  of  AJbbumbam^s  in 
fopport  of  it,  as  Barker  v.  Cooke^  where  it  was  agreed 
to  be  law*    As  to  the  third  rule ;  It  is  not  only  agree* 
K  k  able 
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able  to  reafoD,  but  eftabliflied  by  three  modem  ca&s 
of  very  good  authority,  firft,    that  of  Gcabigbi  t. 
.  sMif.    Opief  which  wa$  firft  argued  in  B.  R.  M.  7.  Geo#  i. 
113.  cited  and  determined  E«  9.  Geo.  i.    That  cafe  was,  a  de- 
\^^l  '^'*  "^if^  of  lands  to  four  perfons  and  their  heirs,  as  te- 
318. 319.    nants  m  common  and  not  as  jointenants,  and  Aea 
the  teftator  gives  all  his  goods  and  chattels,  and  all 
his  eftates  both  real  and  perf<mal  of  what  nature  or 
kind  foever  (in  fuller  words  than  in  the  prefcm  cafe) 
to  Ofie^  as  refiduary  devifee.   One  of  the  firft  deviiees 
died  four  years  before  the  deviibn    The  leflbr  of  the 
plaintiff  was  heir.  Lord  Ch.  J.  Prat  and  PnuelJ.  were 
of  opinion  for  the  heir,  and  F^rtefcue  and  Eyn  for  the 
refiduary  devifce  ;  and  therefore  it  was  infifted  at  the 
bar  that  this  was  no  authority,  as  the  court  was 
equally  divided.    But  this  cafe  is  now  a  very  good 
isrf^r.  authority ;  for  my  brother  Forte/cue  changed  his  opt* 
isa.  Wriihixaon  in  this  G>urt,  in  Wright  v.  HormX ;   and  Eyre 
AmbkT   ^^  afterwards  changed  his  opinion  in  this  Court  ia 
3»9*         Roe  V.  Fked^  in  vduch  brother  Forte/cue  alfo  joined 
him.    The  fecond  authority  is  Wright  v.  Home  which 
'being  on  a  cafe  is  not  amongft  the  records.    A.  do- 
vifed  lands  to  F.  Carter  and  his  heirs,   and  other 
lands  to  feveral  others  in  fee,  and  then  follow  thefe 
words  **  And  all  the  reft  and  refidue  of  my  lands  and 
tenements  &c.  I  give  to  y.  Lomax  and  his  heirs  for 
ever.'*  F.  Carter^  who  was  the  firft  devifee,  died  be- 
fore the  teftator,  and  this  was  held  a  lapfed  devife, 
and  that  it  fliould  go  to  the  heir,  and  not  to  the  refi* 
duary  devifee ;   and  Lord  King  faid  that  though  the 
will  was  not  complete  fo  as  to  pafs  any  thii^  to  jp. 
Carter  till  the  death  of  the  devifor,  yet  his  intent 
was  to  be  taken  as  things  ftood  at  the  time  of  making 
the  will ;  for  every  man  makes  his  will  as  if  he  was  to 
die  the  next  moment,  therefore  it  is  not  alterable  by 
contingencies  which  the  devifor  could  notforefce.  The 

third 
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third  authority  is  Roe  v.  Flood,''  C.  B.  M.  1 727,     j1.  ^^"^  '*♦• 
deyifed  lands  toiS.  B\/hof  and  his  heirs  uppn  condi- 
tion tp  pay  dcbts^  &c.  and  at  the  latter  end  of  bis  will| 
be  gives  all  the  reft  and  refidue  of  his  real  and  perlpnal 
cftate  not  before  devifed  to  Elizabeth  Flood  the  de-i 
£endant«    R,  Bijbof  died  before  the  teftator,  and  it 
was  adjudged  by  the  whole  Court  that  the  heir  fbould 
have  the  land,  and  not  the  refiduary  devifee ;  for  it 
mujl  b^  underiiood  ^  all  the  lands  not  difpofed  of 
at  the  fime  of  making  the  will }"  and  the  c^e  of 
Wright  v.  Home  was  there  relied  on.    If  then  the  calc 
before  us  were  a  new  one,  I  fliould  be  of  the  fame  opi- 
nion as  the  judges  were  in  that ;    and  I  am  always 
glad  when  my  lentiments  are  fupported  by  former 
authorities.    The  onl^  queftion  is,  therefore,  whe- 
ther any  eftate  or  contmgent  intereft  remained  uQdif- 
poied  of  at  the  time  of  making  the  will  ?    But  upon 
confideration  we  are  all  of  opmion  that  nothing  re- 
mained undifpofed  of  at  that  time.    For  the  eitate 
in  qucftiop,  and  which  is  fuppofed  to  be  refiduary 
land,  would  have  vefted  in  John  at  the  time  of  the 
devifor's  death,  if  John  had  lived,   and  therefore 
have  defcended  to  bis  heir,  though  he  had  not  been 
twenty-one.    For  the  word  ^^  tberf*  does  not  date^^,^^^, 
when  the  imereft  is  to  veft,  but  when  it  is  to  fall  whitij.  t 
into  pofleffion  j  and  it  is  the  fame  thing  as  if  he  bad  g*'p/^^' 
given  the  eftate  to  William  and  Jnne  for  a  term  of  * 
years,  and  then  to  yobn  and  his  heirs  :  yet  if  Join 
had  outlived  the  devifor,  theeftate  would  iiave  vefted 
in  yobn  j    and  though  Jobn  had  died   within  the 
term,  yet  there  could  be  no  doubt  but  the  reveriion 
would  have  defcended  to  his  heirs.     And  in  this  we 
are  warranted  by  two  great  auxhorities  in  point,  the 
one  antient,  the  other  modern.  The  firft  is  Borajlon^^ 
Kka  cafe 
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cafe  i  Co.  ig.    Ihe  laft  is  Manfeld  y.  Dugard^  £q, 
^uh.Xf.    ab.  195.  which  ift  grounded  on  BwrqftotCt  cafc> 
*^  J*-    There  have  been  variety  of  opinions,  whether  the 
firit  taker  for  years  fhould  hold  till  the  fons  would 
have  come  to  t\;trenty-one  years,  if  they  had  lived  ; 
or  fliould  hold  no  longer  than  until  the  time  of  thezr 
deaths.    But  there  is  no  occafion  to  give  an  opinion 
on  this  point,  it  beihg  found  by  the  verdi&  that  John 
iitrould  have  been  twenty-one,  at  the  time  of  the  de- 
mife  in  the  declaration.    There  were  two  objedi- 
00s  made  by  the  defendant's  counfel,  which  are  pro- 
per to  be  taken  notice  of.    Firft ;    that  the  teftator 
intended  that  William  and  Anne  (hddld  have  10/.  per 
ann.  out  of  all  the  fremjfes  for  life,  whereas  by  giv- 
ing ^ohrC%  part  to  the  heir  at  law,  they  will  lofe  one 
third  part.    Secondly;  the  teftator  has  dire&ed  the 
reiiduary  devifee  to  pay  debts,  &c.  and  it  is  faid  that 
this  fund,  of  the  refidue,  may  be  infufficient  to  do 
this.    There  was   an  endeavour  to  anfwer  this,  at 
the  bar ;  firft  that  the  eftate  would  pafs  cum  onere 
to  the  heir.    But  clearly  not ;   as  he  does  not  claim 
under  the  will.    But  the  true  anrwer  it,    that  it 
is  a  cafus  omijfus^  which  the  teftator  did  not  forefee ; 
and  we  are  only  to  conftrue  his  will,  and  not  to  make 
one  for  him.    And  the  devifor  did  not  intend  that 
this  contingent  intereft  (hould  be  fubje£l  to  his  debts, 
for  he  could  not  forefee  that  this  accident  would  have 
happened.     And  fhould  we  conftrue  the  eftate  to  be- 
long to  the  refiduary  devifees,  it  would  be  liable  to 
the  fame  objedion,  that  William  and  Anne  would  not 
hlavc  had   the  whole    10/.  for  their  lives  ;    neither 
would  the  eftate  have  been  liable  to  the  debts,  if 
John  had  outlived  the  teftator  }  for  his  (hare  would 


not  have  been  liable. 


Judgment  for  the  Plaintiff. 
A  TABLE 
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PRINCIPAL     MATTERS 

Contained  in  the  preceding  CASES. 


Abatement. 

IN  declaration  in  prohibiti- 
on to  a  fuit  againft  huf- 
band  and  wife  for  marrying 
clandeftindy,  the  death  of 
the  hufband  before  judg- 
ment is  no  abatement. 

Page  57 

In  the  fame  cafe  if  the  fuit  had 

abated  at  common  law,  it 

is  continued  by  ftatntc  pf  8, 

^W.  3.  r.  11.^  58 

Afcount. 

In  accojunt  the  firil  judgment 
muft  be  (juod  computet  \  and 
if  a  final  one  be  firft  enter- 
^d^  it  is  irregular.  19 


ARiovu 

Debt  as  well  as  covenant  lies 
for  a  certain  fum  covenanted 
to  be  paid  per  month  as  long 
as  a  mip  Ihall  be  out,  on  an 
averment  of  chc  time. 

Page  156 

A&ion  by  oneas  executor,  and 
alfo  in  his  own  right,  not 
maintainable.  358 

An  a&ion  upon  a  note  for 
paying  a  certain  fum  at 
ieveral  days  maintainable, 
though  brought  before  all 
the  days  are  pad.  370 

In  indebitatus  ajfumpjit^  in  an 
inferior  court  for  work  and 
labour,    it  is  neccflary  tq 

ihciff 
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Ihcw  the  fame  to  be  done 
within  the  jurifdi&ion. 

Page  16 19  162 

Addiiiom. 

See  Tit.    Epccammunicato  capU 

endo. 

Appearance. 
\  Pleading. 
Adminiftrator. 

An  adminiftration  taken  out 
by  an  executor  defon  Hrt^ 
relates  to  the  inteftate's 
death,  and  warrants  a  re- 
tainer. ^  331 

But  an  a£lion  brought  againlc 
him  afterwards  as  ezeciktof' 
di/bn  iprty  is  maintainable. 

Admrafty. 

The-  admirahy  hath  no  jurif- 
di&ion  in  4)orts  or  batens, 
untefs  in  cafes  of  death  and 
maihem,  by  ftatute  of  R. 
a.  And  in  thefe  the  coifi- 
mon  law  hath  a  concurrent 
jurifdifiion.  233 

Affidavit. 

On  motion  for  entering  up 
judgment  upon  u  old 
Warrant    of   attorney^    an 


affidavit  of  the  execation 
by  the  party  himfelf  is  fuffi- 
cient  Page  53 

And  if  it  be  fwom  that  the 
debtor  was  living  a  few  days 
befoi^e,  it  is  fbfficient.    53 

In  the  lame  cafe,  an  affidavit 
that  the  money  was  due  on 
the  warrant  of  attorney, 
and  on  other  fecurities,  is 
well  enoughs  53 

Where  ati  arreft  is  made  on 
an  imperfed  affidavit,  an 
explanatory  one  may  be  af- 
terwards made.  71 

Upon  motion  for  an  informal 
tion  the  affidavit  is  not  in- 
titled  }  otherwife  on  fhew- 
ing  caufe,  unlefs  it  be  fworn 
in  court.  313 

Inejedmen^,  an  affidavit  in- 
titled  in  the  name  of  the 
cafual  ejei^or,  is  not  fuffi- 
cient  to  Support  a  riilc  in 
the  name  61  the  tenant  in 
poffisffion.  368 

Upon  motion  to  enter  up  a 
fuggeftion  on  3  y^  u  c. 
15.  an  affidavit,  *^  that  the 
^^  plaintiff  is  z)  citizen  and 
"  bricklayer  of  X,/'  isfuf- 
ficient;  without  fhewing, 
that  he  was  fo  at  the  com- 
mencement of  the  adion. 

.  ^  377 
Upon  motion  for  an  informa- 
tion for  publilhing  a  libely 

on 
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•  on  aa  affidavit  of  the  par« 
ty'a  having  coafefled  the 
publication^  a  denial  of  the 
confeffion  abne  is  not  foffi- 
cieat*  Page  384 

Alkn. 

An  alien-fneod  may  maintain 
a  perfonal  adUon;  other- 
wife  of  an  aUen-enemy.  76 

Amendment. 

A  declaration  amended  after 
carrying  down  the  caufe  by 
prorifo.  13 

Whete  a  declaration  is  amend- 
ed after  plea,  the  defendant 
may  always  plead  de  n&vo. 

14 

Whether  a  di/Mngasjurat^rum 

18   amendable,  (the  venire 

factas  being  right)  by  8  H. 

6.  c.  9*  or  5  G.  I.  f.  1 3. 68 

A  writ  of  inquiry  amended 
by  ftriking  out  the  words 
fby  occafion  aforefaid],  and 
xnfertin^  [by  reafon  6f  not 
performing  the  undertak- 
ings above-mentioned.]]  77 

But  J^  Whether  this  ought  to 
be  done  without  cofts.     79 

In  quo  warranto  for  a£ting  as 
bailiff,  i^c.  the  plea  amend- 
ed in  dating  the  conftituti- 
on  of  the  corporation  after 


iffue  joined,  and  going 
down  to  trial.       Page  110 

A  declaration  in  ejeftment,  as 
to  the  time  of"^  the  demife 
and  the  parcels,  is  not  a- 
mendable.  208 

A  fet-off  amended  by  confent. 

ao8 

A  plea  by  an  executor  amend- 
ed, by  adding  a  prafert  of 
the  letters  teftamentary, 
after  joinder  in  demurrer, 
and  the  caufe  put  in  the 
paper.  305 

Where  plaintiff  declares  for 
10/.  damages,  and  the  ju- 
ry find  30/.  the  declaration 
is  not  amendable  by  infert- 
ing  30/.  for  loA  351 

^  Whether  an  amendment  is 
to  be  allowed  after  error 
brought,  on  what  terms. 

A  writ  of  enquiry  amended 
by  making  the  return  a^ 
grecable  to  the  award  on 
the  roll  562 

A  plea  amended  after  replica- 
tion. 381 

Where  the  verdiS  and  judg- 
ment are  for  more  damages 
than  plaintiff  counts  for, 
the  judgment  is  not  amend- 
able in  a  fubfequent  term. 
(By  three  judges  againft 
one).  387 

Appearance. 
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Appearance* 

Sec  Tit.  Error. 

yudgmenU 

The  want  of  addition  is  not 
cured  by  appearance. 

Page  147,  148 


The  mifbehaviour  of  arbitit- 
tors  is  no  impediment  to 
the  granting  an  attachment 
for  non-performance  of  an 
award.  Page  399 

An  attachment  is  not  granta- 
ble  /or  non-performance  of 
an  award,  if  an  afiion  is 
brought  thereon*  399 


Attachment. 

Attachment  lies  for  ferving 
procefs  on  one  whilft  he  is 
attending  the  trial  of  his 
own  caufe.  275 


Attorney. 

See  Tit*  Stat.  2  G.  2.  c.  2$. 

Authority. 

A  warrant  of  attorney  for  en- 
tring  up  judgment  revok- 
ed by  the  death  of  the  par- 

«y-  53y  SS 

Award. 

An  award  cannot  be  fet  afide 
for  defefts  appearing  on 
the  face  of  it.  297 

But  an  attachment  is  not 
grantable  for  non-perfor- 
mance of  fuch  an  award. 

297 


Bail. 


IN  debt  on  judgment,  the 
plaintiff  is  not  intitled  to 
fpecial  bail  if  the  original 
debt  was  not  10/.  though 
with  the  cods  it  amounts 
to  more*  15 

And  in  the  fame  cafe  defen- 
dant was  difcharged,  after 
having  put  in  bail  above^ 
and  furrendered.  15 

Where  judgment  js  obtained 
in  trover  againft  one  de- 
fendant, and  afterwards 
trover  is  brought  by  the 
fame  plaintiff  againft  ano- 
ther defendant  for  the  fame 
goods,  he  is  not  intitled  to 
bail  againft  this  laft.         r8 

A  perfon  committed  for  felo- 
ny, is  intitled  to  bail  after 
a  trial  is  loft,  efpeciallyif 
it  be  doubtful  whether  he 
is  guilty*  64 

Special 


A  TABL^  OF  THE  PRINCIPAL  MATTERS. 


Special  bail  lies  in  an  zGtion 
on  the  game-ad  if  9  J.  c. 
14.  brought  by  tie  lofer. 
Page  70 

But  ^  whether  it  be  not 
othcrwife  in  an  adion 
brought  by  an  inforter.  71 

Special  bail  does  not  liein  ac- 
tions brought  on  penl  (la- 
tutes.  7 1 

Bail  not  allowable  on  a  om- 
mitment  for  a  contem^. 

98 

Where  a  bail-bond  is  afligied 
after  the  death  of  defn. 
dant,  and  a  declaration  0. 
livered,  the  proceedinj^ 
flayed.  2^7 

And  fo  they  ought  to  be,  i 
the  bond  is  affigned  in  f he 
life-time  of  the   principal^ 
and  he  dies  before  judg* 
ment.  374 

.  ]^aron  and  feme. 

If  the  hufbajiil  hath  had  no 
acccfs  to  his%:fc,  heriffue 
may  be  baftardii^d.  ^ 

An  hulband  de  fail,  jg  inti^ 
tied  to  the  wife's  prM>erty, 
and  liable  to  her  dcl»s. 

In  indebitatus  ajfumpftt  agair^ 
hufband   and   wife,    o&  \u 
promife  of  the  wife  before 
marriage    it  is  an  ill  plea 
that  they  were  never  join- 


ed in  lawful  matrimony: 
So  held  on  demurrer. 

Page  227 

But  in  this  and  all  other  per- 
fonal  aftions,  the  fad  of 
the  marriage  muft  be  deni- 
ed. 227 

In  trefpafs  againft  hu(band 
and  wife  and  others,  for 
entringintoplaintiff'shoufe, 
and  converting  his  goods 
"  to  their  ufe,"  the  count 
is  good.  242 

Othcrwife  in  trover.  245 

By-law* 

A  by-law  made  (in  London^ 
under  a  cuftom,  that  no 
brewer,  drayman  or  brew- 
er's fervants,  (hall  be  in  the 
ftreets  but  within  particolar 
hours,  a  reafonable  regu- 
lation of  trade,  and  good. 

\nd  this  notwithftanding  the 
15  Car.  2.  c.  I  r.  which 
ena6ts  (for  the  fupporc  of 
the  revenue)  that  no  brew- 
er (hall  deliver  beer  but 
within  particular  hours,  the 
rime  being  narrowed  by 
'he  by-law.  92 

Wierc  by  charter  the  mayor 
i)  to  be  chofen  by  the  cor- 
poration out  of  the  bu£- 
gefles  generally, a  by-law  for 
their  nominating  three  pcr- 

fons 


A  TABLE  OF  THE  PRINCIPAL  I^ATTERS- 


fons  to  be  chofcn  mayor  is 
good.  Pageiig 


Certiorari. 

A  Certiorari  is  not  grant- 
able  at  the  inftance  of 
a  defendant  without  a  rea- 
fon.  27 

It  is  a  fafEcient  realon  for 
granting  a  Certiorari  to  re- 
move an  information  be- 
fore Juftices  of  affize,  that 
they  have  no  jurifdidion  in 
the  caufe.  27 

Where  orders  are  made  for 
the  removal  of  A*  B.  and 
E.  his  wife  and  two  daugh- 
ters, and  the  children  of 
ji.  B.  and  his  faid  wife,  a 
certiorari  to  remove  orders 
•'  forabe  removal  of -/f.  B. 
**  and  £•  his  wife  and  of 
«  J.  B."  is  ill.  73 

A  certiorari  lies  for  removing 
orders  before  an  appeal,  a 
the  inftance  of  the  parf 
who  is  folely  intitled  to  tfc 
appeal.  3*3 

But  where  the  time  of  appeal- 
ing is  fixed,  and  more  tbn 
one  is  intitled  to  appealjDO 
certiorari  lies  at  the  infta/icc 
of  one  party  till  the  time  is 
expired.  344 

Where  orders  arc  made  for 
appointing  overfeers,  anc^ 
alfo  for    conviding  the 


for  refiling  to  ad,  one 
certiorari  lies  for  removing 
all  the  orders.      ^^^^343 

Charier. 

Whereby    letters  patent  of 
17  ^  1.  after  reciting  that 
by:harter  of  Queen  Elk. 
thi  mayor,  jurats  and  com- 
mnalty,  [inftead  of  may- 
oand  jurats^  may  chufe 
jrats  out  of  the  inhabt- 
ints,  and  by  charter  of  a 
f.    I.  out  of  the  freemen 
)nly,  therefore  to  prevent 
all  doubts,  &fr.  it  is  dired- 
ed,  that  *^  it  fhall  and  may 
*'  be  lawful  for  the  mayor, 
^'  jurats  and  commonalty, 
'^  to  chule  jurats  out  of  the 
«  inhabitants,"    &fr.     the 
right  of  ele&ion  is  in  the 
mayor,  jurats  and  common* 
alty.  29i 

And  the  mifrecital  does  not 
hurt  the  grant.  ^  295 

Where  a  charter diredsjurau 
to  be  elc^'d  by  the  mayor 
and  jura*  out  of  the  free- 
men,  ^d    a    fubfequcnt 
char^^r  direds  the  eledion 
to^cby  the  mayor,  jurats 
^d  commonalty,    out  of 
Jie  inhabitants,  a  freeman 
as  well  as  inhabitant  mud 
be  chofen  a  jurat  by  the 
mayorj 
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mayor^  jurats  and  cdmmoii- 

alty.  Pdge  ^95 

Ccndition. 

Where  A*  u  bound  with  con- 
dition to  pay  fo  much  to  C. 
as  B.  (hall  be  awarded  to 
pay  Gk  and  it  is  awarded 
that  B.  (hall  give  a  note  for 
paying  money  to  (?«  or  br- 
der  at  a  future  day^  this  is 
withia  the  eoiiditioh«      28 

Gbnfempt* 
See  Tic.  Attdchnenl. 

See  Tit«  Evkknc^. 
I  A.  c.  14.  and  other 
llatuteSk 

tn  eoavifU'pns,  the  eviden^d 
muft  be  fet  out :  Othdrwife 
in  orders.  81 

Where  feveral  reafohs  of  con- 
vidion  are  fet  out^  fome  of 
which  are  good,  and  others 
not,  the  convidion  is  ill. 

85 
Whcfre  in  a  conviftiod  for 

keeping  an  alehoufe  with- 
out licence,  a  general  li- 
cence ohiy  is  fet  out,  and 
defendant  convided^  be- 
c^ufe  the  licence  was  tiot 
granted  at  a  general  meet- 
ing, (as  required  by  2  G. 
2.  c.  28.)  the  convi£>ion  is 
ill^  for  want  of  (hewing  fufr 


ficient  evidence.  Page  8  z 
A  convidion  upon  ^A.  c.  14* 
for  keeping  fetting  dogs, 
isfc.  quaflied,  becaufe  made 
upon  the  evidence  of  the 
informer  only.  240 

Exceptions  to  a  eonviaton 
on  5  ^.  ^.  II*  for  keeping 
fetting  dogs »  ^c.  240 

In  conviAions,  on  ftatutes,  it 
is  not  neceffaty  to  (hew  that 
defendant  is  not  exempted 
in  the  a£t,  where  the  ex- 
emption is  by  way  of  pro- 
Vifo ;  as  in  9  G»  2.  c.  23. 

Otherwife  where  the  exemp- 
tion is  in  the  ena6ting 
claufe.  289 

Where  a  conviftion  fet  out, 
that  T.  B.  informed,  that 
9  May  defendant  killed  a 
deer,  and  that  W.  S.  i6th 
of  the  fame  month  faw  a 
deer  in  his  cuftody,  and 
defendant  owned,  that  "on 
**  the  day  then  before"  he. 
killed  the  deer  then  in  his 
cuftody  ;  though  this  does 
not  (hew  he  killed  the  deer 
mentioned  in  the  infor- 
mation :  yet  as  it  (hews 
he  killed  the  deer  in 
his  cuftody,  the  convic- 
tion is  good  :  And  the 
words  {[then  before]  are  to 
be  underftood  of  the  day 
next  before.  301,  ;jo2 

Coroner. 
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Coroner. 

See  Tit.  Information. 

Upon  an  untimely  death,  it 
is  proper  for  the  coroner 
immediately  to  have  notice 
thereof,  and  to  take  a  view, 
whiKl  the  body  is  in  the 
fame  fituation  as  when  the 
perfon  died.  Page  235 

Cojs^ 

In  no  a&ion  but  ejedment  the 
proceedings  are  to  be  ftay- 
ed  till  payment  of  the 
cofis  of  not  going  to  trial 
thi^ugh  the  plaintiff  be  ne- 
cciStous,  17 

In  cafe  of  a  fpccial  jury,  the 
lofer  muft  pay  all  the  cofts 
of  the  jury  fubfcqucnt  to 
the  ftriking.  5*»53 

Where  in  declaration  in  pro- 
hibition to  a  fuit  againft 
hufband  and  wife  for  mar- 
rying clandeilinely,  the 
prohibition  (after  the  huf- 
band's  death)  is  ordered  to 
ftand  as  to  part,  and  a  con- 
fultation  to  go  to  the  Re(i- 
due,  the  wife  is  intitled  to 
cofts,  upon  8,  9  W.  3.  r* 

"•  57 

And  in  the  fame  cafe,  the 
cofts  attach  from  the  moti- 
on for  the  prohibition.   60, 

61 


Two  judgments  cannot  be  ^ 
ven  for  cofts  at  common 
law  ;  otfaerwife  in  equity. 
Page  60 

The  houfc  of  lords  gives  cofts 
according  to  the  ftatntes. 

60 

If  huft)and  and  wife  are  fued 
in  court-chriftian  for  a  clan- 
deftine  marriage,  and  the 
huftjand  dies,  the  wife  is 
fubjed  to  cofts  from  the  be- 
ginning of  the  fuit.  (Per 
Probyn  juft.)  61,62 

Where  judgment  for  the  plain- 
tiff in  an  a&ion  on  the  fia^ 
tute  of  ufury  is  affirmed  in 
error,  the  defendant  in  er- 
ror is  intitled  to  cofts,  by 
3H.  7.  €.  10.  though  no 
cofts  or  damages  are  reco- 
verable below.  114 

Upon  affirmance  in  error  of 
a  judgment  obtained  by  a 
plaintiff  in  ejedment,  the 
court  above  may  give  judg- 
ment for  cofts,  without  a 
writ  of  inquiry,  notwith- 
ftanding  the  ftatute  of  16, 
17  Car.  2.fef.  2.  c.  8.  153 

But  in  the  fame  cafe  no  judg« 
ment  can  be  given  for  da- 
mages for  wafte,  or  for 
mefiie  profits,  without  fach 
wrft,  by  the  faid  a&.    156 

Where  a  convidion  for  decr^ 

ftealing  is  affirmed  on  cer- 

tiorcru 
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tiorarij  the  profecutor  is  in- 
titled  to  taxed  cofts  only^ 
on  ^W.  &  M.  c.  lo. 

Page  3S2 

Where  a  plaintiff-executor 
ihewt  a  caufe  of  a^ion  ac- 
crued to  himfelf  (incehis 
tcftator's  deatby  he  is  fub- 
]c€t  to  cofts.  359 

So  where  he  hath  caufe  of 
adion  as  executor,  and 
another  in  his  own  right. 

359 
Where   in  ajfumfjii  plaintiff 

declares,  that  whereas  his 
tcftator  had  drawn,  l^c. 
feveral  writings,  &fr.  for 
defendant  as  an  attorney, 
and  had  laid  out  20/.  on  his 
account,  and  that  whereas 
the  plaintiff  as  executor  had 
laid  out  20/.  for  defendant, 
and  had  liniflied  the  faid 
bufinefs,  the  defendant  af- 
ter teftator's  death  had  pro- 
mifed  to  pay,  &fr.  the 
plaintiff  (upon  being  non- 
fuited J  muft  pay  cofts. 

Where  an  adiion  is  brought 
by  an  executor  upon  an  in- 
tire  contra&  made  and  be- 
gun by  his  teftator,  and 
perfected  by  himfelf,  he  is 
not  liable  to  cofts.        36 1 

Where  an  adion  is  brought 
for  words,  not  in  them- 
felves  adionabie,  with  a 
confcqucntial  damage,  and 


lefs  damages  than  40/.  are 
given,  plaintiff  is  intitled 
to  full  cofts.  Fage  27 S 

Other  wife  if  the  words  alone 
are  a&ionable.  ^j^ 

Covenant. 

Where  difcharged  or  repealed 
by  z&  of  parliament,    fee 
Jiat.  7  G,  I.e.  a8. 

CounJeL 

Where  a  caufe  in  the  paper 
hath  been  argued,  and 
ftands  over  on.  an  ulteritis 
confilium^  and  a  new  judge 
is  made,  it  muft  not  be 
argued  by  the  former  coun- 
fel.  ^  31 

Otherwife  where  it  ftands 
over  on  a    cur^    advifare 


vult. 


3» 


County-palatine. 


Of  the  jurifdidion  of  coun- 
ties-palatine.      191  to  J  99 

Ujion  a  latitat  out  of  the  K. 
B.  into  the  county-palatine 
of  Durham^  the  officer  there 
muft  make  out  a  mandate 
and  an  attachment  granted 
againft  him  for  refufal.  191 

In  all  perfonal  a£tions,  both 
local  and  tranfitory,  the 
courts    of   Wejiminjier  ball 

may 
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may  bold  plea  tberepF^  if 
there  be  no  ple^  to  the 
jnvMx&ion.  Pag^  ig6t0  199 
Otherwife  of  real  anions 
brought  for  laad$  ia  the 
county-palatine.  1 98 

Court. 

The  court  wtll  not  take  judi- 
cial notice  of  any  other 
judges  but  its  own.         74 

Court  of  arches. 

An  appeal  lies  to  thU  court 
from  a  petition  to  the  or- 
dinary, for  a  licence  for 
fctting  up  a  monument.  6^ 

CQurt'leet. 

The  jury  of  a  lect  cannot  pre- 
fent  things  done  after  the 
adjournment,  but  only 
fuch  as  happened  before  or 
during  the  fitting  of  the 
court.  48 

The  jury  cannot  enter  into 
ihops  to  examine  weights 
and  meafures,  but  can  pro- 
ceed only  by  way  of  fum- 
mons.  (Per  Probynju/l.)  48 

Where  the  jury  of  a  lect  arc 
obftru&cd  in  entering  into 
a  ihop  to  examine  weights, 
an  amercement^  and  not  a 
fine,  is  proper,  49 


And  the  court  may  amerce. 

Page  49 
And  iq  the  itme  cafe  4^.  19s* 
is  a  iseafonable  a:fleffinent. 

49 

Ap  amercomeAt  p^y  be  ge- 

nigral.  49 

CuJltfmt* 

Where  a  parifh  confifts  of 
four  vilis,  a  cuftom  that 
the  inhabitants  of  one  of 
them  pays  two  thirds,  aiui 
of  the  other  three  one 
third,  to  the  church-rates, 
is  good.  3^ 

And  in  the  fame  cafe,  if  an 
i^fufficient  reaibn  of  the 
cuftpm  is  (hewn  in  plead* 
ing,  yet  as  the  cudom  is 
good  on  the  face  of  it,  fuffi- 
cient  on  draiurrcr.        5^ 

By  cuftom  there  may  be  two 
church-wardens  for  one 
yill,  and  one  church«war- 
den  for  three  viik  in  the 
faQie  pariih.  3^ 

Damages. 

See  Tit.  Co/is. 

DAMAGES  cannot  here.    , 
mitted  after  judgmeat.     , 
3^5    I 

Dttt 
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Debt. 

Dd>t  lies  on  a  Charter-party. 
PagexsS 

Debts. 

Where  A.  is  indebted  to  B. 
for  rent,  both  in  his  own 
right  and  as  adminiftrator, 
ami  he  firft  pays  money  to 
B.  as  adminiftrator,  and 
afterwards  another  Aim  ge- 
nerally, B.  may  apply  the 
laft  as  he  jJeafes.  $s 

Deehratim. 

See  Tit«  Hue  and  cry. 
Pleading. 
Verdia. 

The  memorandum  need  not 
mention  the  fpecies  of  adi- 
on  brought,  as  de  flactto 
debitiy  &c.  23 

In  debt  for  an  amercement  in 
a  court -leet  for  obftruding 
the  jury  in  examining 
weights,  it  (hould  be  (hewn 
that  they  were  not  examin- 
ed before.  48 

In  the  lame  cafe  it  (hould  be 
Ihewn,  that  the  attempt  to 
enter  a  (hop  to  examine  the 
weights,  was  made  at  a  rea- 
fonable  time.  48 

And  in  the  fame  cafe,  the  ob- 
ftru^ion  being  allcdged  to 


be  made  i  Decemb.  and 
the  prefentment  appearing 
to  be  of  an  obftrudkion 
made  9  May  ;  this  is  ill, 
the  fa&s  being  different. 
{^Per  Chappie  juft.)  Page  ^o 

Where  in  an  a£tion  aui  tarn  on 
9  A.  c.  14.  againft  gaming, 
the  declaration  concludes 
thus,  [^by  which  the  adion 
accrued  -  to  the  King,  the 
poor  and  the  informer]  ; 
this  is  good,  tho'  the  a^i- 
on  be  given  to  the  infor- 
mer only.  67 

Where  in  debt  on  a  charter- 
party  for  paying  52/.  lor. 
for  every  calendar  month  a 
fliip  fhall  be  out,  the  plain- 
tiff* (hews  that  the  (hip  was 
out  from  a6  May  17 23,  to 
9  May  1724.  and  avers, 
that  the  money  came  to 
65 2A  icx.  (which  is  a  mif- 
calculation')  ;  this  (hall  not 
hurt  ;  and  the  debt  fufEci- 
ently  appears.  156 

In  a&ion  on  the  cafe  in  /T.  B. 
againft  an  attorney  a  decla- 
ration concluding  Fand 
therefore  brings  fuitj  is 
good ;    otherwife  in  C  B. 

247 

In  falfe  imprifonment,  if  it 
be  fet  out  that  defendant 
imprifoned  plaintiff'  for  a 
long  time  generally,  or 
without  fpeaking  of  the 
time. 
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time,  this  is  fufEcicnt  after 
vcrdia.  Fage  252 

And  io  it  is  upon  demurrer. 
{Per  Probyn  juft. )  252 

Where  in  trefpafs  in  K.  B. 
there  are  two  counts^  the 
£rft  of  which  is  laid  po(i« 
lively,  and  the  other  under 
a  [whereas].  ^  if  ill.    282 

In  aftion  on  a  note  for  payr 
ing  money  by  inftalments, 
the  count  muft  be  only  for 
io  much  as  is  become  due. 

370 
Demurrer. 

A  variance  between  a  writ 
ax\d  count  cannot  be  taken 
advantage  of,  without  pray- 
ing oyer  of  the  writ.         75 

There  cannot  be  a  demurrer 
in  abatement,  and. why. 

147 
An  indidment   may  be   de- 
murred  to  for  want  of  an 
addition ;  otherwife  if  there 
be  an  ill  addition.      1 37  to 

A  demurrer  may  be  after  an 
imparlance.  150 

Devi/e. 

"Where  J.  is  pofleflfed  (inter 
alia)  of  lands  of  100/.  per 
jitm.  under  a  truft-term  tor 
paying  him  500/.  and  the 
imereft  of  other  500/.  after 


which  faid  term  the  prenut 
fes  are  fettled  upon  B.  for 
life,  (but  without  warrant- 
ed by   precedent  articles) 
remainder  to  A.  in  fee; 
and  A.  13  alfo  intitled  to  0- 
ther  lands  in  fee,  exped- 
ant  on  an  eftate-tail  veiled 
in  H.  P.  and  his  wife,  fob- 
jed    to    the    payment  of 
2000/.  to  his  three  fillers; 
and  he  devifesall  highlands 
to  Eleanor  (his  (ifter  of  the 
^  whole  blood)  **  except  the 
"  reverfionary  eftates  after 
•*  mentioned  ;*'    and  then 
reciting  that  he  was  intitled 
to  the  reverfion  of  all  the 
family  eftates    *' after  the 
"  death  of  H.  P.  and  his 
•*  -wife,"  and  that  the  fame 
were  in  the  poffeffionof  H. 
P.    he  gives    the  fame  to 
Eleanor  and  his  two  other 
fiflers  (of  the  h^lf  biood) 
equally  in  foe  :    And  after- 
wards reciting   that  **the 
'•  famereverfionary  eftates** 
are  charged  with  2000/.  to 
his  three  fitters,  he  direfis 
that  the  fame  ihall  be  dif- 
charged  by  the  faid  dcvife : 
In   this  cafe    the  lands  of 
100/.  per  ann.  pafs  to  Ekd' 
nor.  Page  201, 20a 

Where  teftator  wills  that  his 
lands  ftiall  go  to  his  two 
youtiger  brothers  i?-  ^"^ 
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tobie  divided  between  them; 
and  if  R.   (hall  have  no  if- 
fue  male,     then    his   whole 
lands  and  eftate  (hall  go  to 
A/,  in  tail  male,  he  paying 
5too/.   to   the   daughters  of 
/?•    after  the    fame    eftatc 
Ihall  fall  to  him ;  and  if  M. 
ftiall    have  no   iffue  male, 
then  his   lands  (hall  go  to 
his  nephew  T.  and  his  heirs, 
he    paying     200I.    to    the 
daughters  of  R.   and  M. 
refpe&ively  after  the  eftatc 
fhall   fall  to   him  ;    and  if 
T.    have    no    iffue   male, 
then  "  his  faid  eftate''  Ihall 
go  to  the  daughters  of  R. 
and    Af.    and   if  they  have 
none,  then   to  the  daugh- 
ters   of  T.  and  if  he   have 
none,     thco    .to    :teftator*s 
heirs  ;   an  cftate  for  life  on- 
ly  pafles  to  the  daughters 
of  R.   and  M.   the  word 
Qcftatc]    bf^ing     here    de- 
fcriptive  only.   •    Page  210 
A  dcvife    after   the  death  of 
teftator's  wife  to  fuch  child 
as  .  {he  is  fqppofcd   to  be 
pregnant  with,  and  to  the 
heirs    of  fuch  child,    is  a 
good  devife^  263 

Where  a  term  is  devifed  to 
fuch  child,  as  teftator's  wife 
is'fuppofedto  be  pregnant 
vitby  and  to  the  heirs  of 
luch  child  for  ever,  pro- 
.    Tided  that  if  fuch  child  Ihali 


die  before  twenty-one,  hav- 
ing no  iffue,   then  the   re- 

.  verfion  is  devifed  over ; 
this  laft  ddvife  is  good, 
though  there  was  no  birth 
or  pregnancy.       Page  263 

And  the  dcvife  over  is  good 
as  an  executory  devifc.  263 

A  dcvife  of  a  term  to  one  and 
his  heirs,  carries  the  whole. 

2«{ 

A  term  is  devifed  in  truft  for 
£.  and  B.  for  their  lives, 
and  after  their  deaths  in 
truft  for  their  firft  and  other 
fons  and  their  heirs  male, 
-and  for  want  of  iffue  male, 
-  to  the  daughters  of  /1^  and 

'  £.  and  if  there  be  no  iffue 
of  the  faid    mafriage,    in 

^  :- truft  for  the  iffue  of  the 
furvivor  ;  bqt  if  they  die 
without  leaving  any  iffue, 
in  truft  for  S-  S.  for  life, 
and  then  in  truft  for  all 
fuch  children  as  y.  5.  (hall 
leave  living,  or  his  wife 
enfeint  with)  that  (hall  at- 
tain twenty-one,  their  exe- 
cutors, ^c.  A.  and  B. 
died  without  iffue,  and  J. 
S.  died  in  the  life-time  of 
the  furvivor,  leaving  iffue 
then  twenty. one  years  oldj 
J^  whether  the  limitation 
to  fuch  iffue  is  good  as  an 
executory  deviie*  333 


L  1 


Difcon^ 
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DifconHnuance  in  pleading. 

Where  a  difcontlnuance  is 
on  the  nifiprius  roll,  yet  if 
there  be  none  on  the  plea 
roll,  it  is  well  enough. 

Page  67 

Dijeifin. 

ileceipt  of  rent  by  a  ftranger 
is  no  difleifin*  327 

EjeSment. 

EJedment  lies  of  a  bead- 
gate.  106 

And  of  a  common,  ^hich 
muft  be  taken  to  be  ap- 
purtenant. 107 

So  of  things  known  in  the 
country,  where  the  a£tion 
is  brought.  107 

Where  a  difleifee  enters  with* 
in  five  years  to  avoid  a  fine, 
and  brings  an  ejedment^ 
laying  the  demife  before 
the  entry,  the  a£tion  is  not 
maintainable.  125 

Where  an  ejeAment  is 
brought  in  C.  J3.  and  af- 
terwards another  in  K.  B. 
on  the  fame  title,  and  for 
the  fame  lands,  the  court 
will  ftay  the  lad  till  the  o- 
ther  is  determined.        298 

Where  an  ejedment  is 
brought  for  non-payinent 
of  rent,  the  court  did  at 


common  law  ftay  the  pro* 
ceedings  on  payment  of  the 
rent.  Page  34^ 

Enquiry. 

Where  a  writ  of  eiiqairy  it 
neceffilry,  Esf  eerUraf  fee 
Tit*  Co/is. 

ErroTi 

See  Tit.  hrregutaritf. 

Where  the  plaintiflF^s  name  is 
omitted  in  the  writ,  de- 
fendant may  apply  after  ap- 
pearance to  fet  afide  the 
proceedings^  »6 

Otberwife  if  the  fervice  of  the 
writ  is  irregular  only,     x^ 

The  omiflion  in  the  memoran^ 
dum  of  the  caufe  of  adioQ 
is  not  erroneous.  H 

And  fo  it  is  where  the  award 
to  the  (bcriff  is  genera! 
without  mentioning  of  what 
county.  H 

Where  a  writ  of  enquiry  ia 
C.  6.  is  tefted  by  the  C.  J. 
of  the  K.  B.  this  is  not 
error,  but  only  irregirfafityi 
unlefs  it  appears  on  record 
that  he  was  not  then  C.  j« 
alfoofCA  74 

Affinity  between  the  defen- 
dant and  fteriff  is  not  af* 
fignable  by  the  defesiiaflt 

for  error*  *      9' 

But 
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6ut  J^  ^ji^hcther  it  be  not  af- 
(ignabfe  for  error  by  the 
plaintifFi  Page  90,  91 

If  defendant  pleads  double 
without  leave  of  the  court, 
this  cannot  be  taken  advan- 
tage of  on  demurrer  as  er^ 
ror  ;  but  only  upon  moti- 
on, as  an  irregularity.   to8 

£rror  docs  not  He  in  the  Ex* 
chequer  of  an  awatd  of  ejte- 
cution  in  z/cire/adai.  2^8 

But  if  it  be  tarn  in  reddition^ 
judicii  quam  in  ddjudicntione 
executii>nisj  it  is  good.   288 

Upon  bringing  error  in  the 
Exchequer  on  an  award  of 
execution  in  z/cire  facias^ 
(which  is  wrong)  the  pro- 
per motion  is  not  to  quaOi 
the  writ,  but  for  leave  to 
takeout  execution;       !i88 


Ewdenti'* 

Sqc  Tit.  Record. 
Injpeflien. 

Tbe  evidence  of  the  wife  atone 
is  not  fufiicient  to  provie  no 
acceft  in  the  bu(band,  in 
order  to  make  a  fettlement 
fof  the  tflue  as  baftards.    9 

The  evidence  only  of  the 
perfon  intitled  to  the  be- 
nefit of  a  convidion  is 
AQt  fufficient  to  fupport 
it.    •  18 


On  motion  foi*  bailing  perfens 
indided  of  felony,  the  co vt 
will  receive  affidavits  of  the 
defendants  themfelves. 

Page  6^ 

In  trefpafs  for  an  eiitry,  ^c. 
upon  not  guilty  pleaded,  a 
freehold  may  be  given  in 
evidence.  109 

\Vhere  one  jury  fcts  out  a 
fpecial  verdi^  found  by 
another,  the  fads  comprii- 
ed  in  fucb  verdid  are  nd 
evidence.  172 

Where  plaintiff  (hews  in  evi* 
dence  that  A.  died  a  papift^ 
snd  that  B.  hif  heir  (from 
Inrhom  plaintiff  claims  by 
defcent)  renounced  the  po« 
pi(h  religion  ;  and  defen« 
dant  (hews  a  Will  of  B. 
Under  which  he  claims  ) 
and  thetl  plaintiff  proves 
that  B.  died  a  papift  ;  this 
is  confident  with  his  former 
evidence.  222,  235 

Where  the  conformity  of  a 
papift  to  proteftantifm  ift 
(hewn  by  record,  parol  evi« 
dence  may  b6  given  of  his 
dying  a  papift«      222,  236 

An  informer  cannot  be  a  wit* 
nefs  on  a  convidlion  for 
keeping  fetting  dogs,  fsf€, 
upon  5  A.  c.  14.  24a 

Where  written  evidence  is 
produced,  the  other  fide 
may  haTC  the  whole  read, 

L  \  2  alter 
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after  fuch  parts  thereof  aiie 
read  as  the  party  producing 
it  directs.  Page  259 

Where  the  ftatute  of  3  W^.  £5* 
M*  c.  10.  requires  the  con- 
feffion  of  the  party,  or  the 
oath  of  one  or  more  wit- 
nefies  before  the  juftice, 
iffc.  a  conviftion  founded 
on  a  confeflion.made  to  the 
vitnefs,  is  good.  302 

Proceedings  in  Chancery  can- 
not be  read  upon  motion, 
unlefs  authenticated  by  affi- 
davit. 3.13 

The  receipt  of  rent  by  a  per- 
fon  having  no  right,  is  not 
fufficiem  proof  of  pofleffion. 

Otherwife  pf  rejJt  received  by 
one  having  right.  327 

In  quo  warranto  againft  one 
for  a&ing  as  bailiff,  a  judg- 
ment, of  oufter  againft  the 

'  perfons  under  whofe  nomi- 
nation he  was  chofen  may 
be  given  in  evidence.    3S8 

But  the.  fame  is  npt  conclu- 
five.  368 

Excommunicato  capiendo.]: 

Exceptions  to  an  Esfcommuni- 
cato  capiendo.  :  .320 

This  writ  may  ,be-quaihed 
without,  the  party's  bring- 
ing an  habeas  corpus.  ,    220 

Where  two  are  exconununi- 
cated    for     two      dillind 


crimes,  and  the  (beriff  is 
con>manded  to  take  and 
keep  them  both,  **  until 
"  they  make  fatisfaftion," 
this  ill.  Page  221 

In  an  Excommunicato  capiend$ 
for  non-appearance  in  a 
caufe  of  incontinence,  there 
mud  be  an  addition.       221 

Where  the  writ  fets  out  the 
party  to  be  excommuni- 
cated in  a  caufe  for  adulte- 
ry. Fornication  or  inconti- 
nence ;  this  well  enough 
though  in  the  disjundive. 


221 


Execution. 


An  execution  on  a  final  judg- 
ment in  account,  where 
the  judgment  (hould  have 
been  quod  computet j  is  not 
to  be  fet  afide  whilft  the 
judgment  remains.  20 

Where  upon  a  trial  in  term 
judgment  is  figned  after 
termj  a|[id  a  ca./a.  is  teftcd 
the  firfl:  day  of  the  fame 
term,  and  returnable  the 
)aft,,and  a  tejiatum  capiat 
is  tefted  the  laftday  of  the 
fame  term,  and  returnable 

.  the  firft  day  of  the  term  af- 
ter^ thqfe  executions  arc 
regular.  309 

,  Executor 
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Executor. 

An  executor  defon  tort  of  an 
executor  de  Jon  tort  is  not 
liable  for  a  devajiavit  by 
the  common  law,  nor  by 
the  30  Car.   2.   c.  7. 

Page  252 

Where  a  judgment  is  obtain- 
ed againft  an  executor  by 
compulfion,  for  a  fimple- 
contra£l  debt,  and  there 
are  alfo  bond-debts,  he  may 
difcharge  the  former,  if 
he  has  no  notice  of  the 
other.  340 

But  ^  if  the  judgment  be  not 
gained  by  compulfion.  340 


Expo/ftioriB 

8ec  Tit.  Charters. 

Condition. 

Mandamus. 

Of  the  word  [inhabitant].  39 

Of  the  word  [void]  in  afts  of 

parliament,  fee  tit.  Stat.  2 

G.  2.  c.  a8. 

Oi quam plurimorum.  123,  241 

Where  a    latitat   commands 

the  bifliop  of  jD.  "  by  your 

"  writ"  to  command  the 

ftieriflF,  b^c.  this  is    to  be 

underftood  of  fuch  writ  as 

by  law  he  may  iffuc.       1 96 


Fine. 
Sec  Tit.  Remainder* 

TO  avoid  a  fine,  an  adual 
entry  is  neccffary,  and 
an  entry  in  ejeftnient  is  not 
fufEcient.  Page  12  s 

If  a  diffeifor  levies  a  fine,  dif- 
feifee  has  no  title  before  en- 
try.  125,  136 

A  fine  by  tenant  for  years  nil 
operatur.  327 

Difference  between  a  fine  and 
feoffment.  327 


Guardianjhip. 

TH  E  care  of  infants  ori- 
ginally belonged  to  the 
court  of  Chancery,  and  by 
the  diffolution  of  the  court 
of  wards  became  reverted 
therein.  313 

A  guardianOiip  in  focage,  or 
under  an  appointment  in 
Chancery,  does  not  end  at 
fourteen,  unlefs  another  be 
then  chofcn  or  appointed, 

3U 


Habeas  corpus. 

UPON  an  habeas  corpus  for 
bringing   up   a  perfon 
committed  for  breach  of  th^ 
peace^ 
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peace,  it  is  a  fufficient  re- 
turn that  he  wa«  difcharged 
out  of  cuftody  by  an  order 
of  feilions.  Page  281 

So  if  it  had  been  returned  ge* 
nerally,  that  he  was  out  of 
the  gaoler^s  cuftody.     18 1 


Hue  and  Cry. 

In  an  adion  of  hue  and  cry, 
a  declaration  concluding, 
**  contra  formam  Jlatuliy^ 
and  not  "  ftatutorum^^ 
is  good,  the  adion  being 
founded  on  the  ftatute  of 
Winion.  115 

And  in  the  fame  cafe,  where 
the  bond  is  fet  out  to  be 
given  before  S.  C.  ^  fecon- 
*«  dary  of  £.  P.  chief  clerk 
•'  to  inrol  pleas;'*  this 
is  a  good  defcription,  tho' 
the  ftatute  of  8  G.  2.  c.  1 6. 
ufes  the  word  [[fccondaryj 
only,  1 15 

In  the  fame  cafe,  where  it  is 
fet  out  that  the  party  went 
before  5.  C.  fecondary, 
without  the  word  [then], 
this  fufficient,  efpecially  af- 
ter a  verdid.  1 16 

And  it  is  fufficient  to  fay,  that 
the  bond  was  given  to  J. 
H.  high  conftable,  without 
averring  that  there  was  but 
one.  116 


Indiffmintf 
See  Tit«  Information^ 
yudgmenff 
Words. 

Where  an  indidtnent  is  re- 
moved  from  an  inferior 
court,  there  is  no  neceffity 
of  fliewing  in  the  caption 
by  what  authority  the  court 
is  held.  Page  137 

But  it  is  neceflary  to  fliew  a 
jurifdiftion  in  the  matter 
returned.  137 

Therefore  where  an  indi&t 
ment  is  fet  out  to  be  taken 
before  Sir  y.  T*  mayor  of 
L.  and  confervator  of  the 
Thames^  Effi^.  it  is  infuffici* 
ent,  becaufe  non  confiat  he 
had  power  to  take  indid* 
ments.  J37 

In '  indidments  figures  muft 
not  be  ufed,  efpecially  in 
material  parts.     137  to  148 

Indictments  are  not  void,  but 
voidable  only,  for  want  of 
addition.  146 

And  how  the  want  of  addition 
may  be  taken  advantage  of, 
fee  tit.   Demurrer. 

If  an  indidment  be  held  ill 

on  demurrer,  the  judgment 

muft 
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muft  be  qmdcqffktur^  and 
the  party  may  be  indidl- 
ed  again.     Page  1475  148^ 

»49 

Indi£lnnent  for  a  nuifance  in 

the  1  homes ^  without  fctting 

out  the  termini  J  good.  137 

80  of  a  highway.  145 

In  returning  an  indidment, 

whether  the  jurors  names 

muft  be  returned.  1 39, 143 

Objected  to   an    indidment, 

that   the  words  are,  ^*  the 

•*  jury  did  prcfcnt,"  inftead 

of[^do].  162 

Indictment   for  conveying  a 

perfon    having    the  fmail- 

pox,   and  leaving  him  at 

the  houfe  of  A.  B*  in  the 

city  of  Exeter  \^^  and   ob- 

jeded,    that  it  (hould  be 

iaid,  ^'  within  the  city  and 

*'  county  of  £."  thcfe  not 

being  coextenfive.         162 

Objeded  alfo,  that  it  Ihould 

be   faid,   defepdant   knew 

that  the  party  had  the  fmall- 

pox.  162 

And  that  the  fad  was  done 

with  an  ill  intent,  and  what. 

162 
An  indidment  for  keeping  a 
houfe  to  entertain  vagrants 
in,  refufed  to  be  quafhed, 
becaufe  laid  by  way  of  nui- 
fance. 220 
An  indidment  for  fpeaking 
fcandalous  words  to  a  ma- 
giftrate,  may  he  quaflied. 

2%S 


An  indidment  <^  that  it  was 
"  prefcnted,*'  without  add- 
ing, ^'  on  the  oaths  of 
^*  twelve  good  and  lawful 
^  men,*'  ill.         Page  z^o 

An  indidment  for  maintain- 
ing a  cattage  for  habitation, 
without  (hewing  that  it  was 
inhabited,  ill.  230 

An  indidment  for  not  repair- 
ing a  way,  without  alledg- 
ing  it  to  be  out  of  repair, 
ill.  276 

Indidment  againft  a  townfliip 
for  not  repairing  a  cart-way, 
without  (hewing  that  they 
have  from  time  immemo- 
rial repaired  it,  ill.         276 

Indidment  for  not  paving  a 
cart-way,  ill.  276 

Objeded  to  an  indidment 
upon  the  game-ads  : 

1.  That  it  does  not  appear  de- 
fendant was  not  quali(ied. 

2.  That  an  indidment  does 
not  lie  for  keeping  nets, 
l^c.  for  deftroying  game. 

3.  That  it  is  not  faid,  '^  it  was 
"  then  and  there  fworn." 

4.  That  it  does  not  appear  to 
what  time  the  feffions  were 
adjourned. 

And  held  ill.  303 


Infancy. 

On  plea  of  infancy  it  mufl  be 

(hewn 
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ihewn  in  the  replication 
that  the  goods,  ^c.  were 
neccffary  for  the  infant  per- 
fonally.  Page  277 

Therefore  where  in  an  aAion 
for  phyfick  for  horfcs  de- 
fendant pleads  infancy,  and 
plaintiff  replies,  that  the 
phyfick  was  neceffary  for 
the  horfes ;  this  is  an  ill 
replication.  278 

Dtherwife  if  it  had  been  re- 
plied, that  the  phyfick  was 
neceffary  for  the  ufe  of  dc* 
fendant ;  or  that  the  phyfick 
was  for  the  horfcs  kept  by 
defendant  forliis  neceffary 
ufe.  278 

Horfes  may  be  neceffary  for 
an  infant.  278 


Information. 
See  Tit*  Indiflment. 

SfaU  21  Jac.  I.  ^.  4. 

An  information  qui  tarn  for 
non-refidence  rcfufed  to  be 
quaftied,  though  found  be- 
fore jufticcs  of  aflife,  who 
have  no  jurifdiftion.      174 

Information  exhibited  at  the 
fcffions  for  ufing  a  trade  for 
not  ferving  an  apprentice- 
fhip  thereto,  refufed  to  be 
qualhed.  .       ^1$ 


Information  lies  for  publi(h« 
ing  of  a  juftice  of  peace 
and  alderman,  that  he  was 
fcandaloufly  guilty  of  telling 
a  lie.  Page  228 

Information  granted  againft 
the  captain  of  a  man  of  war 
lying  at  Porifmoutb  for  re- 
fufing  to  let  the  land-coro- 
ner  take  an  inqueft  upon  a 
perfon  hanged  in  the  (hip^ 
there  being  none  taken 
by  the  admiralty-coroner. 

But  in  the  fame  cafe,  the  in- 
formation was   not  granted 
againft  the  boatfwain,  who 
aded  by  the  captain*s  order 
234,  2j5 

Information  granted  againft 
two  jufticcs  for  making  an 
order  of  removal,  upon  a 
complaint  only  that  tbe 
pauper  endeavoured  to  gain 
a  fettlement  contrary  to 
law,  without  fhewing  that 
he  was  likely  to  become 
chargeable.  238 

In  the  fame  cafe  the  order 
was  recited  to  be  made  up- 
on examination  *•  before 
"us;'*  whereas  the  exa- 
mination was  before  ano- 
ther juftice  only.  238 

And  the  party  was  not  fuifl- 

moned,  238 

Information 
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Information  for  non-rcfidence, 
fetting  out  defendant  to  be 
a  parfon,  fufEcient,  without 
Ihewing  him  to  be  inftitut- 
cd  and  induScd.  Page  291 

So  though  the  information  be 
in  the  disjunftive,  "  parfon 
or  vicar."  291 

An  information  for  non-rcfi- 
dcnce  cannot  be  brought  at 
the  affiles.  28,291 


Infpedion. 

In  ejectment  by  the  truftee  of 
a  dean  and  chapter  againd 
their  leflee,  defendant  is  not 
intitled  to  an  infpeftion  of 
the  books  of  the  dean  and 
chapter.  247 


Irregularity. 

Sec  Tit.  Error. 

A  final  judgment  is  account, 
where  it  Ihould  have  been 
only  qucd  computet f  fet  afide 
on  motion  for  irregularity. 

An  irregularity  in  figning 
judgment  is  cured  by  bring- 
ing a  writ  of  error.         296 

J^  Whether  it  be  not  cured  by 
taking  out  arule  to  be  pre- 
fent  at  taxing  cofts,       £96 


Judgment. 

See  Tit.  ^0  Warranto. 

Record. 

A  judgment  entered  up  in 
term  on  an  old  warrant  of 
artorney,  upon  the  ufual 
affidavit,  is  good  by  relati- 
on, the  ugh  the  party  died 
early  in  the  fame  day  when 
the  rule  was  granted. 

P^g^  53 

Where  a  juftice  of  peace  h 
found  guilty  of  conviAing 
without  fummons,  his  ap- 
pearance on  giving  judg- 
ment rcfufed  to  be  diipenf- 
ed  with,  as  a  thing  of 
courfe.  152 

Where  in  debt  for  500/.  the 
jury  find  357/-  i  u.not  paid, 
and  nothing  as  to  the  refi- 
due,  and  the  judgment  is 
that  plaintiff  recover  "  his 
faid  debt."  this  ill.         157 

A  .judgment  on  indidment 
figned  by  furprize  for  want 
of  a  plea,  is  not  to  be  fet 
afide  :  Otherwife  in  a  civil 
aftion.  2og 

Whe?e  there  is  a  verdidl  for 
part,  and  a  demurrer  for 
other  part,  the  court  uiU 
not  arreft  the  judgment  on 
the  verdict  before  the  de- 
murrer is  determined.  282 

Nor 
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Nor  ftay  the  plaintiff  from 
entering  up  judgment 

Page  a  84 

Judgments  iigncd  in  vacation 
relate  to  the  firft  day  of  the 
preceding  term.  309 


A  fpecial  jury  grantable  at 
common  law.  52 

For  bringing  up  a  fpecial  jury 
to  London^  twelve  guineas 
allowed.  52 

Defendant  cannot  challenge 
the  array  propter  qffinitatem 
between  himfelf  and  (heriff. 

85 
The  only  method    of  defen-? 

dant's  taking  advantage  of 
an  obje£tion  to  the  array  is 
by  challenge.  91 

A  challenge  that  the  (heriff  is 
intereftcd,  &f<:.  without 
(hewing  hpw,  ill.  90 

"Where  defendant  challenges 
the  array,  and  plaintiff  de- 
murs, the  court  will  after- 
wards qualh  it,  without  de- 
fendant's confent.         104 

In  actions  on  the  flatute  of 
hue  and  cry,  the  venire 
mu(V  be  of  the  county,  it 
not  being  a  penal  law,  and 
therefore  a  cafe  not  ex- 
cepted in  4,  5  A,  c.  16. 

''5 


Jti/ikes  rf  Peace. 
See  Tit  Infermathn. 

Ajuftite  of  peace  ought  not 
to  grant  a  warrant  for  tak- 
ing up  a  perfon  for  non- 
payment of  wages  without 
oath.  Page  27a 

But  in  fuch  cafe  the  party 
ought  to  be  fummoned  and 
convidcd.  272 

Juftices  of  peace  have  no  ju- 
rifdidion  in  cafe  of  wages, 
unlefs  ip  thofe  of  hufban* 
dry,  273 


King. 

WHERE  a  mandamus  is 
prayed  to  one  as  ge- 
neral vifitor,  and  is  it  doubt- 
ful whether  the  King  be  not 
fuch,  the  court  will  not 
proceed  without  hearing 
the  King  8  counfel.         177 


Leffor  and  Leffee. 


w 


HERE  the  leffor  is  in. 
titled  to  rent  upon  an 
execution  fued  out  by  a 
ftranger,  fee  tit.  Stat.  8  A. 

Libel, 
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LibeL 

See  lltf  In/arpiatim. 
Wordt. 

The  publifliing  fcandalqus  affi- 
davits, without  any  reflec- 
tions, is  puni(bable ;  efpc- 
cially  in  the  cafe  of  a  ma- 
giftrate.  l^age  384 


Mandamus. 

WH  E  R  E  a  mandamus 
fuggefts  that  A.  ferved 
his  appremicefliip  with  B. 
♦*  being  a  freeman  of  C. 
*^  and  having  lived  during 
^*  the  apprenticefhip  in  C  •* 
this  a  fuflicient  averment 
that  B.  continued  a  freeman 
during  the  apprenticefliip.  i 

And  if  ill,  the  writ  would  be 
cured  by  the  return,  where- 
by the  fad:  is  admitted       i 

Where  to  a  mandamus  for  ad- 
mitting a  freeman  the  re- 
turn admits  the  title,  and 
fays,  that  there  are  five 
court-days  for  fuch  admiffi- 
on,  and  that  the  party  had 
notice,  and  did  not  appear  ; 
this  not  fufficient,  without 
(hewing  tbefe  to  be  the  on- 
ly days.  I 

Mandamus  to  inftal  a  perfon 
into  a  prebend.  20 


Mandamus  lies  not  to  grant 

adminiftration  duranti  minth 

ritate  to  a  particular  perfon# 

Pagif  24 

Nor  to  grant  fuch  adminiftra^ 
tion,  generally^  24 

Mandamus  lies  not  to  make 
an  equal  poor-rate,  where  a 
rate  is  in  being,  though 
unequal.  24 

But  in  fuch  cafe  if  an  appeal 
be  made,  and  the  feffions 
refufe  it,  they  may  be  com- 
pelled by  mandamus  to  pro- 
ceed thereon^  25 

Where  to  a  mandamus  for  re- 
ftoring  one  to  be  a  coroner^ 
it  is  returned,  that  he  was 
cleded  29  Auguft^  '•  and 
*^  that  neither  then  nor 
"  fince,  nor  is  he  yet  ad- 
"  mitted  ;"  this  is  a  good 
traverfe  of  the  admiffion. 

105 

Mandamus  lies  not  to  avifitor 
to  compel  another  to  exe- 
cute a  fentence  of  the  vifi- 
tor*s  ;  but  (if  it  lies  at  all) 
it  mud  be  to  vifit  generally* 

176 

Mandamus  lies  not  to  one  as 
general  vifitor,  if  it  be 
doubtful  whether  he  be 
fuch  or  not ;  but  this  mud 
be  firft  determined  in  a  fo- 
lemn  manner  176  /a  186 
Mandamus 
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Mandamus  lies  not  to  a  gene- 
ral vifitor  to  execute  a  fen- 
tence  given  by  him  as  fpe- 
cial  vifitor.  Page  176 

Mandamus  lies  (on  11  G.  i. 
r.  4.)  to  a  (teward  to  hold  a 
court-lect,  and  charge  and 
fwear  a  jury  to  prcfent  J. 
D.  cleftcd  mayor,  upon  an 
affidavit  of  his  eledion.  279 

To  a  mandamus  for  granting 
probate,  it  is  a  good  return 
that  a  fuit  is  pending  touch- 
ing the  validity  of  the  v^ill. 

365 


f  Mortgage. 

Where  money  is  lent  on  mort- 
gage, and  afterwards  on 
bond,  an  ejectment  brought 
by  the  mortgagee  (hall  be 
ftayed  on  payment  of  the 
mortgage  money  only,  by 
the  mortgagor.  341 

The  law  is  the  fame  in  the 
cafe  of  the  vendee  of  the 
equity  of  redemption.   341 

And  it  makes  no  difference 
that  he  retains  out  of  the 
purchafe  money  fufficicnt  to 
pay  the  bond-debt,  and 
gives  bond  for  paying  the 
money  retained  to  the  raort« 
gagee,  if  the  prcmiffes  are 
not  redeemable  without 
fuch  payment.  341 


But  in  the  cafe  of  an  heir,  he 
muft  pay  both  the  money 
due  on  the  mortgage  and 
the  bond.  Page  342 

At  common  law  the  court  did 
flay  an  ejedment  brought 
on  a  mortgagee,  on  pay- 
ment of  the  mortgage  mo- 
ney. 343 

Motion. 

See  Tit.  Stat.  8  A.  c.  14. 
9  G.  2.  c*  25. 

Aright  of  vifitation,  if  dubi- 
ous, not  determinable  on  a 
motion  for  a  mandamus.  186 

Upon  motion  for  an  informa- 
tion for  marrying  an  hcirefs 
on  4,  5  P.  6*  M.  it  is  not 
neceffary  for  the  profecutor 
to  {hew  the  raviflier  to  be 
above  fourteen  ;  but  the 
contrary  (if  true)  muft  be 
{hcvfti  e  contra.  310 

Note  promijfory. 

HERE  ^.  fells  goods  to 
B.  who  delivers  and  in- 
dorfes  over  to  A.  a  note  to- 
wards payment  for  the 
fame,  and  A.  gives  a  receipt 
for  the  goods  when  the 
note  is  paid  ;  and  after- 
wards B.  indorfes  it  over ; 
and  fix  weeks  after  the 
note  becomes  due  the  draw- 
er 


w 
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Orders* 


er  becomes  infolventy  with* 
out  payment  \  the  original 
debt  is  difchargcd. 

Page  187 

Notice. 

The  court  will  not  take  judi- 
cial notice  of  the  cuitoms 
of  London.  304 


Officers. 

WH  E  R  E  a   perfon    is 
fworn,     and  ads    as 
mayor,  without  any  clefti- 
on,  he   is  not  a  mayor   de 
faho  \   cfpccially  if  recently 
profccuted  in  a  quo  warran- 
to. 163 
Where  a   mayor  de  fa£lo^  a- 
gainft  whom  a  quo  warranto 
is  pending,  holds  an  aflem- 
bly  where  a  burgcfs  is  cho- 
fen,  fuch  election  is  void, 
unlefs  it  appears   to  be  ne- 
ceffary.                    119,  172 
A  corporalion-officer  de  fa6lo 
may  do  ads   neceifary  for 
preferving  the  body. 

124,  163 
Where  a  latitat  goes  to  a 
county-palatine,  and  it  is 
not  figned  by  an  attorney 
of  that  county  accordifig  to 
ufage,  this  no  excufe  to  the 
officer  for  difobeying  the 
writ.  196 


See  Tit,  Baron  and  feme. 
Evidence. 
Information. 
Poor. 
Settlement. 

Where  in  an  order  of  remo- 
val by  two  jufticcs,  their 
hands  and  fcals  are  not  fet 
to  the  adjudication,  nor  fo 
mentioned,  but  are  only  in 
the  margin,  the  ope  againft 
the  adjudication,  and  the 
other  againft  the  warrant ; 
this  fufficient.  -^^g^  6 

Where  an  order  of  baftardy 
appears  to  be  made  on 
the  evidence  of  the  mo- 
ther, [[who  was  a  feme  co- 
vert3  "  and  on  other 
"  proof  j"  this  fufficient, 
though  the  wife's  evidence 
alone  is  not  good.  8 

And  in  fame. cafe,  an  order 
of  felfionsmade  for  quafhing 
the  original  order,  bccaufe 
the  hufband  was  alive,  held 
ill ;  as  it  appeared  the  huf- 
band had  no  accefs.  8 

An  order    appearing    to    be 
made  on    infafficient    evi- 
dence is  ilh  10 
Order 
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Order  of  bailardy  cannot  be 
excepted  to,  unlefs  the  par- 
ty be  in  court;         Page  i  o 

An  order  of  remoyal  by  two 
juftices,  with  the  words 
[and  whereof]  inftead  of 
[oiie  whereof3,  ill.  57 

Where  in  order  is  made  by 
two  jufticcs  for  removal  of 
a  man  and  his  children, 
and  afterwards  a  feflions 
order  is  made,  fetting  out 
the  cafe  fpeciaily,  (which 
relates  only  td  the  father), 
and  then  the  original  order 
is  confirmed i  the  laft  order 
is  good  as  to  the  children 
thoDgh  their  ages  be  not 
mentioned.  63 

An  order  of  removal  by  two 
juftices,  with  the  words 
[both  jufticcs  named  in  the 
fecond  affignment]  is  ill, 
becaufe  non  amjiat^  that  ei- 
ther was  of  the  quorum.  67 

And  the  order  is  not  amenda- 
ble, it  being  matter  of  faft. 

67 

An  order  appointing  fcaren- 
gers,  (on  iW.^M.  c.  8.) 
without  (hewing  them  to 
be  able  perfons,  ill.         7a 

\Vhere  an  order  of  removal 
by  two  juftices  is  fet  afide 
by  an  order  of  feffions,  a 
Hew  order  cannot  be  made 
by  two  juftices  for  remov- 
ing the  paupers  from  the 


place  whrrc  they  arc  tent  by 
the  firft  order.        Fage  73 

^  Whether  an  order  of  feffi- 
ons,  for  referring  the  mat- 
ter to  a  judge  of  aftife,  be  si 
fufficient  adjournment.     73 

Exceptions  to  an  order  of  re- 
moval by  the  feffions.      72 

Orders  are  good  without  fet- 
ting out  the  evidence.      8 1 

In  feffions  orders,  necefiary  to 
ihew  the  commencement  of 
the  feffions.  lot 

But  not  the  adjournments. 

lOI 

Where  in  an  order  a  prcfent- 
ment  is  ftated,  **  whereby 
"  it  appears/' &fr.  this  fuflS- 
cient^  101 

Where  in  ah  order  for  repair- 
ing a  bridge,  a  general  rate 
is  laidonthe  paiifhes,  £^r. 
and  the  churchwardens  are 
direded  to  aflefs  the  inha- 
bitants ;  this  good  on  1  A. 
fef.  I.  r.  18.  lot 

Where  upon  appeal  from  an 
order  of  removal  by  two 
juftices,  a  feffions  order  is 
made  for  referring  the  mat- 
ter to  a  judge  of  affife,  and 
it  concludes,  ^^  if  the  judge 
*^  (hall  be  of  opinion,  ^c. 
*•  then,  &V."  this  not 
good.  7a,  208 

A  feffions  order  reciting  the 

evidence  only,  withootftat^ 

ingfiifit^  ill*  151 

Upon 
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Upon  making  an  order  of  re- 
moval, the  examination 
muft  be  by  two  juftices,  and 
by  the  fame  who  fign  the 
order.  Page  2  ^S 

Where  the  complaint  is  that 
jIa  B.  endeavoured  to  gaifi 
a  fettlcment,  Lwithoiit  (hew- 
ing that  he  is  likely  to  be- 
come chargeable]^  this  not 
a  fufficient  ground  of  remo- 
val ;  and  an  information 
granted  againft  two  juftices 
for  making  fuch  order 
thereupon.  238 

An  order  for  repairing  a 
bridge,  fetting  out  that  it  is 
a  publick  bridge,  and  out  of 
repair,  fufficient,  on  i  A. 
fejf.  f.  r.  i8.  without  (hew- 
ing by  whom  it  ought  to 
be  repaired.  285 

Where  an  order  is  made  for 
removal  of  a  woman  to  the 
place  of  her  laft  fettlcment, 
fetting  out  that  her  hu(band 
b  a  native  of  Ireland^  and 
went  abroad  feveral  years 
agO|  and  has  continued  fo 
ever  fince,  &f^.  (without 
ihewing  him  to  be  dead; ; 
this  an  ill  order.  307 

But  if  the  hufband's  death 
had  been  (hewn,  the  order 
would  have  been  good  both 
for  wife  and  children.  308 
If  the  wife  has  an  eftate,  nei- 
ther (he  or  her  hufband  can 


be  removed  from  the  place 
where  it  lies.  Fage  308 
J^  Whether  an  Appeal  lies 
from  an  order  of  juftices 
for  conviding  a  perfon  for 
refiifing  to  aft  as  ovcrfeer, 
on  (latute  of  43  £/•  c»  2. 

344 
Where  an  order  of  removal 
(lates,  that  the  pauper  went 
to  an  eftate  he  had  in  his 
own  right ;  this  does  not 
come  within  9  G.  i.  with- 
out  (hewing  it  to  be  of  his 
own  purchafe^  349 

Order   of   removal,    without 
(hewing  a  complaint,  ill. 

3^« 
Where  in  a  fe(fions  order  re- 
lating to  a  fettlement,  feve- 
ral circumftances  are  fct 
out  inducing  fraud  ;  this 
not  lufHcient,  unlefs  the 
fraud  be  exprefly  founds 

36* 
Where  in  a  fpecial  order  of 
fe(Eons  relating  to  the  fet* 
tlement  of  a  poor  appren- 
tice, it  is  ftated  that  the  \tl^ 
dentures  were  allowed  and 
confirmed  by  twojuftices^ 
without  faying  ^*  quorum 
*•  frnox,"  not  good*  37! 
An  order  of  fcflions  mention- 
ed to  be  made  at  MichaeU 
masy  and  refpited  from  the 
laft  tranflated  fe(fions»  good^ 
without  (hewing  when  the 
latter  were  held.  372 

Otherwif« 
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Othcrwife  in  cafe  of  an  ad- 
journed fcflions.    Page  372 

In  a  fpecial  order  of  feilions 
nothing  is  to  be  intended, 
and  the  whole  cafe  mud  be 
taken  to  be  dated. 

37^ 


A 


Pauper. 

Defendant  admitted    to 

proceed  in  forma  paupe^ 

ris  after  rejoinder.         306 

Pleading. 

See  Tit.  Cuftom. 

Declaration. 

Demurrer. 

Privilege. 

Trefp^s. 

Variance. 

A  declaration  in  affault  and 
battery  by  way  of  recital, 
ill  in /C.  5.  21 

Otherwife  inC.  5.  21 

Upon  demurrer  to  a  replica- 
tion, though  the  defendant's 
plea  be  faulty,  yet  if  it  ap- 
Dears  that  the  adion  is  not 
maintainable,  deft^ndant 
mufthave  judgment.       31 

"Where  in  prohibition  to  a  fuit 
for  a  church-rate  by  church- 
wardens, the  party  declares 
upon  a  cuftom  relating  to 
the  proportion  and  manner 


of  payment,  unncceflary  to 
flicw  how  the  churchwar- 
dens are  chofen.  Page  32 
Where  in  prohibition  it  is 
pleaded,  that  three  church- 
wardens are  chofen  for  the 
parifti,  and  that  two  arc 
churchwardens  for  one  vill, 
and  the  other  for  the  other 
vills  ^  this  confident.  32 
Where  the  chriftian  name  va- 
ries in  the  court  and  writ, 
cured  by  defendant's  faying 
fthc  aforefaid].  76 

A  plea  that  plaintiff  is  an  alien, 
not  fufficient  in  perlonal  ac- 
tionsj  without  {hewing  that 
he  is  inimcus.  76 

Where  defendant  pleads  ftot 
guilty,  and  then,  "  by 
''  Heave  of  the  court  accord- 
«'  ing  to  the  ftatute,"  pleads 
•  other  matter,  which  he  con- 
cli|4e8  with  an  averment, 
and  afterwards  fets  out 
other  matter^  the  leave  of 
'  the  court  extends  to  the 
iaftplea.  108 

In  adion  on  ftatuite  of  hue 
and  cry,  where  it  is  declar- 
cd  that  the. party  went  be- 
fore S.  C.  fecondary,  with- 
OU4:  faying  [then],  this 
hejped  by  vcrdift.  1 1 5 

The  want  of  addition  cured 
by  pleading.  146,  15^ 

The 
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The  want  of  addition,  as  well 
as  a  falfe  one,  pleadable  in 
abatement.    Page  146,  150 

A  plea  of  bankruptcy  in  the 
plaijptiff,  without  conclud- 
ing to  the  country,  ill.  176 

In  an  afiion  againft  an  in- 
fant for  phyfick  for  his 
horfes,  not  incumbent  on 
the  plaintiff  to  (hew  how  he 
came  by  them.  278 

Where  in  debt  againfl:  one  as 
executor,  defendant  pleads 
a  retainer,  and  plaintiff  re- 
plies that  he  is  executor  de 
fon  tort^  and  defendant  re- 
joins, that  after  the  laft  con- 
tinuance be  hath  taken  out 
adminiftration  ;  this  lafb  a 
good  plea,  and  no  waiver 
of  the  former.  327 

And  in  the  fame  cafe,  the 
plaintiff  might  have  put  in 
iffuc  any  part  of  the  firft 
plea  or  rejoinder.  332 

A  matter  in  ejfe  at  the  time  of 
the  firft  plea  cannot  be 
pleaded /tt/x  darrein  conti- 
nuance.  33:^ 

So  if  the  hon-exiftence  there- 
of was  owing  to  the  party. 

A  plea/t//j  darrein  continuance 
inconfiftent  with  the  firfl  is 
a  waiver  thereof^  332 

So  if  in  the  laft  pica  the  words 
are  relida  verifcaiionc.    332 


Where  in  debt^on  bond  a- 
gainft  an  adminiftrator,  he 
pleads  the  cuftom  oiLondon^ 
that  if  one  citizen  of  L.  is 
indebted  to  another  on 
fimple-contraft,  debt  lies 
thereon  againft  his  admini- 
ftrator as  on  a  concejftt  fol^ 
verCy  and  he  (hews  judg- 
ments recovered  according- 
ly ;  this  not  fufficient  wjth- 
out  pleading  that  the  admi- 
niftrator is  bound  to  pay 
the  debt  as  if  due  on  bond. 

And  tn  the  fame  cafe,  it  is  not 
fufficient  to  aver  that  the 
inteftate  was  indebted  to  the 
parties  in  L.  but  the  con- 
tracts muft  be  ftiewn  to 
have  been  made  within  L. 

341 
Where  a  declaration  in  ejed- 

mentis delivered  before  the 
effoin  day,  ^  whether  te- 
nant in  poffeflion  can  apply 
for  leave  to  plead  to  the  ju- 
rifdidion  after  four  days  of 
the  term  and  two  days  after 
appearance.  369 

j^  Whether  defendant  in  c- 
jednient  is  intitled  to  a  plea 
that  the  lands  lie  in  a  coun- 
ty-palatine, without  (hew- 
that  all  the  tenants  live 
there.  369 

M  m  Foor. 
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Poor. 
Stc  Tit.  Orders. 
Pauper. 
Settlement.     ' 

An  hamlet  may  provide  for 
its  own  poor,  though  it  be 
in  a  county  not  mentioned 
in  i2»  13  Car.  2.  c.  \^. 

Page  0,1  A 

An  extraparocbial  place  hav- 
ing officers,  is  obliged  to 
maintain  its  own  poor.  314 


^   Precedents. 
The  force  thereof.  1 45 

Prifon. 

A  perfon  in  cuftody  for  the 
crown  cannot  be  removed 
to  another  prifon  at  the  in- 
flance  of  a  private  creditor. 

274 


Privilege. 

Where  defendant  pleads  his 
privilege  as  a  fide-clerk  in 
the  Exchequer,  a  good  re- 
plication that  there  is  no 
record.  45 


Where  defendant  pleads  thai 
the  barons  of  the  Exche- 
quer, and  fitting  clerks  and 
other  officers  attending 
there,  are  intitled  to  privi- 
lege fo  long  as  it  is  open, 
and  that  he  is  a  fide  or  fit- 
ting clerk  to  y.  T.  as  re- 
membranccr  of  the  Exche- 
quer in  the  divifion  of  brd 
M.  this  plea  ill,  becaufe 
non  conjiat  that  he  is  one  of 
the  officers  intitled.  &f^.  45 

And  alfo  becaufe  the  privilege 
extends  during  attendance 
only.  45 

^  alfo,  whether  plea  be  not 
too  general,  as  extending  to 
all  clerks  occaOonally  at- 
tending there.  45 

Where  privilege  is  pleaded, 
and  it  does  not  appear  by 
inrolment,  there  ought  to 
be  a  profert  of  the  writ  of 
privilege.  46 

A  clerk  of  a  prothonotary  in- 
titled  to  no  privilege  as  a 
defendant,  but  only  to  an 
attachment.  46 

A  party  attending  the  trial  of 
his  caufe  ought  not  to  be 
ferved  with  procefs.      275 

But  ^  whether  fuch  fervice 
is  void.  276 

A  clergyman  intitled  to  a  writ 

of  privilege    from  ferving 

as  colledor  and  cxpenditor 

under 
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under  the  fiatute  of  fcwers. 

Prohibition. 

Where  it  appears  cither  on  the 
proceedings  below  or  afB- 
davit  that  the  fuit  is  for 
words  fpoken,  and  adiona- 
ble  iQ  JLondon^  prohibition 

.  Iie$  aftc^r  fi^ntence.  .   7 

Otherwife  if  this  appears  only 
on  a  fuggeftion  not  verified 
by  affidavit.  7 

Where  a  rule  to  (hew  caufe 
for  a  prohibition,  is  not  ferv- 
ed  till  after  fentence,  ail 
one  as  a  motion  after  fen* 
tence^  7 

^  Whether  a  cuftom  and  de- 
nial of  the  plea  below  may 
be  fuggefted  together,  thefe 
being  different  matters.    7 

Where  a  prohibition  is  pray- 
ed to  a  fuit  in  court-chriflian 
for  words  fpokcn  in  London  j 
on  a  fuggcflion  of  the  cuf- 
tom, fufEcient,  if  it  appears 
on  the  libel  (though  not  in 
the  fuggcftion)  that  the 
words  were  fpokcn  in  L.  7 

In  the  fame,  cafe  the  fuggcflion 
being,  that  the  words  were 
fpokcn  "  in  Sl  Brides  in 
•*  London,  or  the  parts  near 
*^  adjacent,'*  this  not  good. 

7 


Prohibition  lies  after  fentence, 
to  a  fuit  in  the  fpiritual  court 
by  former  churchwardens 
againft  their  fucceffors^ 
wherein  an  account  is  de- 
creed, and  a  rate  made  for 
reimburfing,  £sfc..that  court 
having  power  only  to  order 
an  account.  Page  1 1 

And  in  this  cafe  no  affidavit 
is  ncccffary.  1 1 

Prohibition  lies  not  to  an  ap- 
peal in  the  court  of  arches 
from  a  petition  to  the  ordi- 
nary for  a  licence  for  fetting 
up  a  monument.         6g,jo 

Where  an  appe;il  is  .made  to 
the  archbifhop  of  C,  as  vi- 
fitor  of  a  college  by  a  fel- 
low thereof,  and  the  appel- 
lant prays  a  prohibition, 
fuggefting  another  to  be 
vifitor,  the  prohibition: 
denied  ;  the  archbifhop 
having  afted  ^s  vifitor  for 
400  years,  and  no  other 
now  claiming  tlic  power. 
^    :    .      258 

Prohibition  lies  at  the  inflance 
of  the  profecutor  below. 

Prohibition  lies  not  t<>^  fuit  in 
the  fpiritual  court  for  call- 
ing a  perfon  bawd.         28  > 

Prohibition  lies  not  to  a  fuit 
in  court-chriftian  for'calU 
ing  a  woman  whore,  upon 

M  m  2 

a  fug. 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


a  fuggeftion  that  the  woman 
lived  in  B.  and  by  cuftom 
fuch  defamation  is  puniiha- 
ble  in  the  temporal  courts 
there,  without  an  affidavit 
thereof.  Page  299 

So  of  words  fpoken  in  London. 

504 

fakers. 

WHERE  an  attachment 
is  praved  againft  a 
quaker  for  taking  an  unrea- 
fonable  fum  under  an  at- 
tachment for  cofts  in  a  civil 
aftion,  whether  the  party's 
iiffirmation  may  be  read. 

2CO 


^uo  warranto* 

Siuo  warranto  not  grantslble 
for  holding  a  court-leet  at 
the  inftftrtcc  of  the  lord  of 
the  hundred.  i  j 

Where  in  quo  warranto  fome 
iflues  arc  found  for  the 
King,'  and  others  for  the 
defendant,  Jbut  it  appears 
defendant  has  no  title,  judg- 
ment  muft  be  againft  him. 

Ravijlment, 

THE  taking  away  a  young 
woman   under    fixteca 
Irom  a  guardian  appointed 


by  Chancery,  and  marry- 
ing her  to  her  difparage- 
ment,  though  with  hereon^ 
fent,  and  without  force,  is 
an  offen<^e  at  common  law, 
and  punilhable  by  informa^ 
tion.  -Ptf^Jio 

Record. 

Where  a  final  judgment  on  a 
writ  of  inqvitry  and  taxati- 
on of  cofts  are  k)ft,  it  may 
be  fupptied  by  a  new  writ 
of  inquiry  of  nunc  fro  tunc. 

12 

PiaintiflFnot  obliged  to  enter 
up  judgment  at  the  inftance 
of  a  (iranger,  though  an 
informer,  in  order  to  be 
evidence.  a^ 


Remainders. 

Where  lands  are  limited  to  /?. 
D.  for  99  years,  if  be  fo 
long  lives,    and  after  his 
death,  or  other  fooner  de- 
termination  of  his  eftate, 
to   truftees    for  his  life  to 
fupport  contingent  remain- 
ders, and  after  the  end  or 
other  fooner  determination 
of  thefaidterm,  remainder 
to  the  firft  fon  of  R.  D.  in 
tail,  with  remainders  over ; 
the  limitation  to  truftees  is  a 
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good  and  Ycfted  reoiainder, 
and  coafequently  a  fiae  and 
recovery  by  R.  D.  and  his 
firft  fon  are  not  fuffidem  to 
defeat  the  remainders  over. 
Page  125,  »37 
(in  margin.) 

Rent. 
See  Tit.  Ejeilmenu 
Settlements. 
Sec  Tit.  Orders. 

THE  renting  a  windmill 
fufficient  to  gain  a  fet- 
tlement,  under  9,  10  W. 
3.  r.  II.  3 

And  the  giving  fureties  for  the 
rent  is  no  impediment  to 
the  fettlement.  3 

Where  one  dies  inteftatc, 
leaving  two  Tons  A.  and  B. 
and  B.  takes  his  ctiftributory 
(hare  in  goods,  and  A.  lives 
in  a  leafe-hold  cottage,  &f^. 
till  the  end  of  the  term, 
without  taking  adminiftra- 
tion,  this  not  fuf&cient  to 
gain  a  fettlement  for  A.     5 

Oiherwife  if -^.  had  taken  out 
adminiftration.     ^.         5 

A  fetvice  for  a  year  upon  two 
contrads,  (though  on  the 
laft  day  of  the  firft  contraft 
the  pauper  was  abfent  for 


an  hour  by  the  matter's 
confent)  gains  a  fettlement 
on  8,  9  W.  3,  c*  30. 

Page  62 

So  where  the  fervice  is  with 
two  matters.  6^ 

"Where  a  pauper  goes  from 
Sowton  (leaving  his  family 
there)  to  Sidbury^  where 
be  has  an  eftate  in  his  own 
right  for  term  of  years  of 
19/,  los.  per  ann.  taking  it 
for  his  home,  and  cultivates 
the  eftate,  but  has  no  ftock 
or  goods  at  Sidbury^  and 
lodges  at  a  publick  houfe, 
and  continues  there  for  for- 
ty days  in  the  whole,  but 
not  fuccettively,  and  is  as 
much  of  the  time  at  Sowton 
and  other  places  as  at  Sid- 
bury^  and  after  ftaying 
thus  at  Sidbury^  for  five 
months  fells  his  eftate  ;  he 
gains  a  new  fettlement  at 
Sidbury.  345 

If  children  live  with  their  fa- 
ther, without  gaining  a  fet- 
tlement of  their  own,  their 
fettlement  follows  that  of 
their  father.  350 

Othcrwifc  if  they  leave  their 
father's  family,  and  gain  a 
new  fettlement  of  their 
own.  350 

The  fame  law  in  the    cafe  of 
•the  mother.  350 

An 
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An  apprcnticefliip  of  a  poor 
boy  by  one  overfcer  fuffici- 
ent  to  gain  a  fettlement. 

Page  362 

And  it  is  not  neccffary  to  make 
the  apprentice  a  party  to  the 
indenture.  363 

Nor  is  it  neceffary  to  fhew 
in  orders  for  what  time  he 
was  bound  apprentice.  363 

And  if  the  indenture  be  ftampt 
with  a  fixpenny  (lamp,  it  is 
fufficient.  363 

Where  a  poor  perfon  is  bound 
apprentice,  neccffary  on 
43  FA.-  c.  2.  that  one  of  the 
jutlices  confirming  the  in. 
dentures  be  of  the  quorum^ 
forgaining  a  fettlemcnt. 

363^  371 


Statutes. 

Aftions  upon  general  ftatutes 
relating  to  the  publick  muft 
be  qui  tarn.  119 

Statutes  6f  hue  and  cry  not 
penal.  119 

3  H.  7.  A   10.  of  cofts. 

?ee  Tit.  Cojls^ 

21  H.  8.  c.  13.  of  non-rcfidence^ 

laformation  hereon  not  to  be 
brought  before  judges  of 
affife,  the  ad  extending  on- 


ly to  the  courts  of  We/hm- 
fter-balL         Poge2'}i  291 

4,  s  P.&  M.  c.  8.  afraviP' 
ment. 

The  taking  away  a  young  wo- 
man under  fixteen  from  a 
guardian  appointed  by 
Chancery,  and  marrying 
her  to  her  difparagem^nt, 
though  with  her  confent, 
and  without  force,  is  an 
offence  againft  this  aO,  and 
punifliable  by  informadon. 
310,  313 

5  £//z.  c.  12^.  of  additions. 

See  Tit.   Excommunicato  cafi- 
endon 

43  Eliz.  c,  2.  poor. 

Sec  Tit.  Orders. 

2  7-  '•  ^-  ^S*  ^f  cojis. 

Where  the  damnum  is  laid 
above  4.0s.  and  lefs  recover- 
ed, within  this  aft,         377 

This  a£t  extends  to  rich  as 
Well  as  poor  tradefmen. 

379 

21  y.  }.  c.  4.of  informatims. 

This  aft  not  extends  to  ftatute 
.      .  of 
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of  12  ^.  of  ufury,  or  to  any     8,  9  W.  3.  c.  11.  of  cojis  and 
fubfequent  ftatuces.  Page  2^  abatement. 


12  Car.  a.  c.  12.  poor. 

The  twenty-firft  fcaion  of  this 
ftatute  extends  to  all  coun- 
ties. 

12  Car.  2.  c.  25,  of  felling  wine. 


See  Tit.  Abatement. 
Coftt. 


A  merchant-importer  within 
this  aft*  392 

SclUng  wine  by  one  dozen 
quart  bottles  within  this  ad. 

393 
1$  Car.  2.  c.  ii.of  excife. 

See  Tit.  By-law. 

i6,  17  Car.  2.fejf.  2.  e.  8. 
of  coJis. 

Sec  Tit.  CoJis. 

30  dr.  2.  r.  7.  of  executors. 

This  ad:  not  includes  an  exe- 
cutor rff  yjn  tort  of  an  exe- 
cutor defon  tort.  252 

S^F.  £5f  M.  r.  10.  ofcojii. 

Sec  Tit.  Cg/?j. 

7,  8  JF.  3.  ^.  34.  of  Quakers. 

See  Tit.  fakers. 


314  A  fuggeftion  muft  be  made  on 
the  roll  of  the  death  of  one 
of  the  parties  to  have  advan- 
tage 01  this  ad.        Page  58 

9, 10  FT.  3.  c.  15.  of  awards. 

See  Tit.  Awards. 

I  A.feff.  I.  c.  \Z.  of  highways. 

Neceffary  to  be  prcfented  that 
a  bridge  is  out  of  repair, 
but  not  by  whom  to  be  re- 
paired. 285 

Where  it  is  doubtful  who 
ought  to  repair,  proper  to 
be  found  by  inqucft.      285 


See  Tit.  Evidence. 

4,  5  A.c»  16.  of  trials. 

See  Tit.  Stat.  3  G.  2.  c.  25. 

5  A.  c.  14.  of  game. 

See  Tit.  Conviffions. 

Aeon- 
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A  convidion  ^^  for  unlavful- 
*^  ly  keeping  a  gun,  being 
"  an  engine^  for  deftroy- 
*^  ing  game,  contrary  to 
«  the  ftatute,"  ^c.  with- 
out faying  that  it  was  ufed 
for  that  purpofe,  ill. 

Page  255 

So  where  one  is  fued  for  keep-' 
ing  any  of  the  things  men- 
tioned in  the  affc,  it  mufl  be 
averred  to  be  for  deftroying 
game.  256 

And  the  bare  having  thefe  is 
not  punifhable  unlefs  ufed 
for  killing  game  ;  but  the 
party  fued  muft  prove  he 
ufed  them  for  other  pur- 
pofes.  256, 257 

8  ji.  c.  14.  of  rent. 

"Where  land  is  let  for  a  year, 
and  afterwards  at  will  for  a 
lefs  rent  than  before,  and 
both  rents  are  payable  half- 
yearly,  and  at  the  end  of 
the  firft  half  year  under  the 
lad  demife  an  execution 
comes,  the  landlord  is  inti- 
tled  only  to  the  two  laft  half 
years  rent.  217 

Where  land  is  let  for  a  year, 
and  then  part  thereof  at 
will,  and  an  execution 
comes,  the  landlord  is  not 
intitled  to  any  part  of  the 
firft  year's  rent.  217 


If  landlord  does  not  ibew  a 
full  cafe  intitling  bimfelf  to 
rent,  he  is  not  relievableby 
motion,  but  by  a&ion  on- 
ly. 217 

Where  money  is  loft  by  gam- 
ing, and  no  fecurity  given, 
an  a&ion  lies  for  the  money 
loft,  and  the  fame  cannot 
be  recovered  back.    70, 7 1 

9  A.  c.  23.  (f  hackney  coaibes. 

See  Tit.  Stat,  i  G.  i.  c.  57. 

A  coach  let  for  hire  for  a  day, 
though  not  ufed  to  ply  in 
the  ftreets,  within  this  aft. 

80 

'   I  G.  I  r.  57.  cf  hackney 
coaches. 

See  Tit.  Stat,  i  G.  1.^.57- 

This  aa  extends  to  funeral 
coaches  only.  80 

5  G.  !•  c.  12.  of  waggons. 

A  conviaion  on  the  evidence 
only  of  the  perfon  feizing) 

is  infufficient.  i^ 

SG. 
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5  G.  r.  c»  13.  cfjeofsils. 

Where  ah  original  is  returna- 
ble the  fame  term  of  which 
the  placita  are  entred,  this 
(if  erroneous)  cured  by  this 
ad*  Page  2^8 

7  G.  I.  f.  fl8.  offouth'fea. 

Where  a  dire&or  is  a  leflee, 
his  covenant  for  payment 
of  rent  not  difcharged  here« 
by.  40 

II  G.  I*  r.  4*  9f  corporations. 

See  Tit.  Mandamus. 

a  G.  2«  €•  23.  qfaitonues. 

Where  a  latitat  goes  to  the 
bifhop  of  Durham  for  a 
mandate,  and  the  latitat 
is  fubfcribed  by  an  attorney 
of  the  K.  B.  fufficient  with- 
in this  a&.  196 

This  a£t  not  extends  to  man- 
dates. .  196 

In  the  cafe  of  an  executor  of 
an  attorney,  the  attorney's 
bills  are  not  within  this  ad. 

276 

This  ad  extends  not  to  man- 
dates. 1 96 

In  the  cafe  of  an  executor  of 
an  attorney,  the  attorney's 
bills  are  not  within  this 
ad.  276 


2  G.  a.  e.  34.  ofek^liom. 

This  ad  extends  not  only  to 
candidates,  and  perfons 
employed  by  them,  but  to 
all  others.  Page  248 

fl  G.  2*  c.  28.  qfaleboufes. 

A  general  licence  fufficient. 

81 

^  Whether  a  perfon  ading 
under  a  licence  not  duly 
granted  incurs  the  penalty 
of  the  ad.  81 

3  G.  2i  c.  25.  of  juries. 

Sec  Tit.  Cojls. 

By  requiring  the  IheriflF  to  re- 
turn  the  jury  out  of  the 
county,  it  repeals  the  4, 
5  A.  c,  16.  for  a  trial  by 
the  neighbourhood  in  penal 
adions,  and  in  this  cafe  the 
venire  muft  be  de  comitattL 

99 
3  G.  2.  c.  26.  of  coals. 

Where  J.  a  lighterman  gives 
a  note  to  B.  a  mafter  of  a 
fhip  employed  in  bringing 
coals  to  London,  and  B.  in- 
dorfes  it  to  C  towards  pay- 
ment of  goods  bought  of 

him 
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him^  and  afterwards  (//• 
proving  infolvent  *  without 
payment  of  the  qote)  C. 
brings  an  adion  againft  B. 
for  the  goods  ;  this  a  cafe 
not  within  the  ad,  which 
extends  only  to  contradors 
for  coals,  and  to  adions 
brought  on  notes. Pj;^^  187 

9  G.  2.  c.  23.  Gih-ad. 

A  juftice  of  peace  may  con- 
vid  a  perfon  for  felling  gin 
without  entry  in  a  ware- 
houfe,  and  without  licence* 

289 
And  it  is  not  neceflary  to  (hew 
in  the  convidion  that  de- 
fendant 18  not  exempted. 

289 

9  G.  2  ^.  35.  of  pardon. 

This  ad  mud  be  taken  advan- 
tage of,  not  by  motion,  but 
by  pleading  or  fuggeftion 
on  the  record.  274 


Suggejiion. 

Where  in  an  adion  between 
citizens  of  London  the  dam^ 
num  is  laid  above  401.  and 
Icfs  recovered,  a  fuggefti- 
on may  be  cntred  on  the 
roll  to  entitle  the  party  to 
cofts,  upon  3  y.  \.  c.  15. 

377 


Trefpafs. 

IN  trefpafs  for  a  forcible 
entry,  libertm  tenemenUm 
a  good  plea*  Page  109 

And  upon  not  guilty  pleaded, 
a  freehold  may  be  given  in 
evidence.  ,  109 

Trial. 

Whether  defendant  be  a  fide 
or  fitting  clerk  in  the  Ex- 
chequer, triable  by  record. 

45 
Where  in  quo  warranto  for 
ufurping  an  office  there  are 
fcvcral  iflfues,  fomc  of 
which  are  immaterial,  and 
thefe  are  found  againft  evi* 
dence,  and  there  is  a  ge- 
neral verdid  againft  defen- 
dant a  new  trial  grantable, 
though  the  material  iflucs 
(upon  which  alone  there 
muft  be  judgment  againft 
the  defendant)  are  well 
found.  260 

A  trial  at  bar  not  grantable, 
unlefs  it  be  a  cafe  both  of 
difficulty  and  value.     271- 

A  triaUat  bar  not  to  be  grant- 
ed of  a  country-caufc,  if 
many  of  the  witueiTes  arc 
old  or  infirm.  273 

After  a  fpecial  verdift  in  cjeS- 

ment  upon  a  trial  at  bar,  a 

new  trial  denied  where  the 

evidence 
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evidence  was  doubtful  on- 
ly. Page  315 

Of  the  antiquity  and  reafon 
of  granting  new  trials.  322 

A  new  trial  grantable  after  a 
trial  at  bar,  where  the  ver- 
dift  is  againft  evidence. 

i^  Whether  a  new  trial  is 
grantable  after  a  fpecial 
verdid.  323 

A  new  trial  grantable  in  eject- 
ment after  a  trial  at  nijipriusy 
whether  the  verdift  be  for 
plaintiff  or  defendant.   3  24 

But  j^  whether  grantable  in 
ejedment  after  a  trial  at 
bar.    .  324 

Trover. 

By  judgment  in  trover  againft 
defendant,  the  goods  be- 
come his  property.  19 

Variance. 


not  good  caufe  of  demur- 
rer. Page  75 

Venire  facias. 

A  general  award  of  it,  with- 
out faying  to  the  fheriff  of 
what  county,  is  good.     2  j 

In  debt  on  the  ftatute  againft 
gaming,  the  venire  tho'  a- 
warded  de  corpore  comitatusj 
held  fufficient.  99 

Where  in  indebitatus  ajfumpjit 
brought  in  an  inferior 
court  for  work  and  labour 
done,  the  iffue  is,  whether 
the  caufe  of  adion  accrued 
within  the  jurifdidion,  and 
the  venire  is,  whether  de- 
fendant did  promife  modo 
i^  forma  pradiiF  \  and 'the 
vcrdiA  is  accordingly,  not 
good,  becaufe  [modo  Ssf 
formal  do  not  relate  to  the 
place  of  the  work  and  la- 
bour. 160 


See  Tit.  Demurrer. 

WHERE  defendant  is 
named  [Jofeph']  in  the 
writ,  and  [Jo/opb']  in  the 
count,  an  immaterial  vari- 
ance, though  afligned  for 
caufe  of  demurrer.  75 

Variance  between  the  writ 
and  count  proper  to  be 
pleaded!  n  abatement,  and 


Venue. 

The  venue  may  be  changed  in 
aclions  on  notes  in  K.  B. 
otherwifc  in  C.  B.  65 

Venue  never  to  be  changed  in 
cafe  of  fpccialties.  66 

In  tranfitory  aftions,  if  an  at- 
torney  be  defendant,  he 
may  change  the  venue  to 
Middlefex.  581 

So 
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So  of  a  counfeU        Page^Bi 
And  if  an  attorney  be  plain- 
tiff, he  may  lay  the  venue 
vhere  be  pleafes.  381 

Verdi^. 

Sec  TiL  Expojiim. 

Where  in  quo  warranto  for 
ading  as  a  burgefs,  the 
jury  find  a  nomination  on- 
ly, and  not  a  fwearing  and 
eiedion,  defendant  cannot 
have  judgment.     173,  174 

So  where  an  eledion  is  found, 
and  not  a  good  fwearing. 

119 

Where  in  quo  warranto  for 
ading  as  burgels,  the  iflue 
is,  whether  the  perfon  who 
held  the  aifembly  when  de- 
fendant was  eleded  was 
mayor,  and  it  appears  by 
fpecial  verdift  that  he  was 
not  lawful  mayor,  the  iffue- 
is  found  againft  defendant. 
172,  173 

Where  in  quo  warranto  for 
acting  as  mayor,  it  is 
found  that  he  was  cleftcd 
by  j4.  B.  ading  as  mayor, 
^c.  it  is  to  be  intended 
that  i^.  B.  was  lawful  may- 
or, cfpccialiy  as  his  right 
was  not  controverted.  119 

Where  in  quo  warranto  it  ap- 
pears that  Jo/m  P.  was 
mayor,  and  afterwards  it  is 


ftated  that  defendant  was 
fworn  before  **  the  Wd 
«  James  Pr  this  well 
enough.  Page  122 

Where  in  debt  on  a  covenant 
for  paying  52/.  los.  per 
month  as  long  as  afhipuall 
be  out  ;  the  fum  demand- 
ed is  500/.  and  iflue  is 
joined  on  the  payment  of 
faid  monthly  fum,  and  it  is 
found  that  as  to  357/*  n-f* 
defendant  did  not  pay,  and 
nothing  is  faid  as  to  refidue 
of  the  500/.  the  vcrdift  is 
ill.  156 

Where  it  is  alledged  that  the 
jurors  aforefaid  to  the  truth 
of  the  premiiTes  [^without 
adding  "  to  fpeak"3  being 
eleded,  ^c.  this  is  erro- 
neous. 160 

Where  in  indebitatus  ajfumpjit 
brought  in  an  inferior 
court  for  work  and  labour 
done,  theiCTueis,  whether 
the  caufe  of  adion  accrued 
within  the  jurifdi£tion,  and 
the  venire  is,  whether  de- 
fendant did  promife  modo 
fcf  forma  pradi6l*  ;  and  the 
verdid  is  accordingly,  this 
not  good.  160 

Where  in  trefpafs  plaintiff  de- 
clares that  defendant  beat 
and  imprifoned  him  for  a 
long  time,  fciL  for  25 
weeks  thc^  next,  [which 
extends 
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r: 


extends  beyond  the  bring* 
iag  the  adion]  and  he  gets 
a  verdict  ia  which  intire  da- 
mages are  given  ;  this  well 
enough,  what  comes  under 
tYicJcilicet  being  to  be  re- 
jeAed.  Page  250 

Otherwife  if  it  had  not  been 
under  zfciltctu  250 

Where  in  quo  v>arranio  for 
ufurping  an  office,  there 
are  feveral  iiTues,  fome  of 
v^hich  are  found  for  the  de- 
fendant, yet  if  it  appears 
on  the  whole  he  has  no  ti- 
tle, judgment  mud  be  a- 
gainft  him.  262 

Where  there  are  feveral  iffues, 
a  general  verdifl:  ought  not 
to  be  found,  but  a  feparate 
^erdi£):  upon  each  iflue. 

262 

So  if  fome  of  the  iffues  are 
immaterial.  262 

A  vcrdia  rcfufcd  to  be  fet 
afide  on  affidavit  by  two  of 
the  jurors,  that  it  was  con- 
trary to  their  intention,  ef- 
pecially  as  it  was  not  againft 
evidence.  382 

Words.  s 

See  Tit.  Information. 

"  XT^OU  do  not  do  right," 

X     fpoken  to  a  juftice 

of  peace  by  one  brought  be* 


fore  him  for  non-payment 
of  fervant's  wages,  not  in- 
didable,  efpecially  if  not 
fpoken  to  him  in  the  exe- 
cution of  his  office. 

Page  226 
**  You  are  a  common  ftreet 
^*  walking  bitch,  and  (land 
**  every  night  in  the  ftreet 
"  to  be  picked  up  by  fcU 
"  lows,"    not  aftionable. 

375 


Writs. 
See  Tit.  Expojttion. 

'    Stat.  3  G.  a. 

c.  23. 

Officers. 

A  writ  of  inquiry  with  a 
wrong  tefte  not  void,  but 
irregular  only.  74 

A  writ  cannot  be  fuperfeded 
after  it  is  returnable.      1 95 

Where  the  original  is  return- 
able the  fame  term  of 
which  the  placita  are  enter- 
ed,  good  in  C  B.         248 

But  in  K.  B.  if  the  adion  is 
brought  the  fame  term  the 
debt  accrues,  there  muft 
be  a  fpecial  memorandum. 

248 
No 
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No  need  of  any  return  of 
fummons  or  attachment  by 
pledges  to  a  venire  f ados ^ 
or  habeas  corpora  juratorum^ 
fince  5  G. 2.^.25.  Page  248 


The  want  of  a  return  to  a 
venire  facias  and  habeas  cor- 
pora  juratorum^  cured  by 
appearance  of  the  jury* 

Page  248 


FINIS. 


I  of  9MM  arguad  «d  ad 
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